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jEtiKS  V.  The  State. 

Criminal  Xjcv^-^Trial^OmstrucHcn  of  Statute.-^tht  word  << trial/'  as  used 
in  section  lao,  a  G.  &  H.  420,  is  not  used  in  its  limited  and  restricted  sense, 
but  in  a  general  sense,  and  indades  all  the  steps  taken  in  a  crinunal  action 
from  the  submission  of  the  cause  to  the  jury  to  the  rendition  of  judgment 

Sahs. — ^In  a  criminal  action,  until  a  motion  for  a  new  trial  which  has  been  filed 
is  disposed  of,  the  cause  is  pending  in  court,  and  the  parties  are  presumed  to 
be  in  court. 

Same. — Biil  of  JSxcipiions.^^ln  the  progress  of  the  trial  of  a  criminal  action,  a 
bill  of  exceptions  was  prepared  and  presented  to  the  judge,  but  was  not 
agned  or  filed  with  the  clerk  during  that  term,  but  was  signed  and  filed  at  the 
second  term  thereafter,  that  being  the  term  at  which  a  motion  for  a  new  trial 
in  the  cause  was  determined  and  judgment  rendered. 

Heidf  that  the  signing  and  filing  were  witiiin  the  time  prescribed  by  the  statute. 

5)AM£. — A  bill  of  exceptions  in  a  criminal  cause  cannot  be  signed  and  filed  after 
the  term  at  which  judgment  is  rendered. 

Same. — Postponement  of  Trial, — ^While  a  cause  was  being  tried  on  an  indict- 
ment for  murder,  and  before  the  defence  had  closed,  a  material  and  compe- 
tent witness  for  the  defendant,  who  had  been  served  with  process,  became 
seriously  ill  and  unable  to  appear  and  testify;  whereupon  it  was  agreed,  in 
open  court,  between  the  defendant  and  his  counsel  and  those  engaged  in  the 
prosecution,  that  if  the  witness  should  be  able  to  appear  at  any  time  before 
the  cause  was  submitted  to  the  jury,  lie  should  be  allowed  to  testify;  and  if 
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he  should  not  be  able  to  appear,  then  the  defendant  should  have  the  same 
right  to  move  for  a  postponement  of  the  trial  that  he  would  have  if  the  mo- 
tion had  been  made  before  the  dose  of  the  defence,  and  with  like  effect. 
With  this  agreement,  the  parties  proceeded  until  the  rebutting  evidence  on 
the  part  of  the  State  was  closed,  whereupon,  the  defendant's  witness  not  yet 
being  able  to  be  present,  a  motion  was  made  to  postpone  the  trial  for  eight 
days,  which  motion  was  supported  by  affidavits  showing  the  materiality  of  the 
facts  expected  to  be  proved  by  the  witness,  and  that  during  the  trial  he  had 
been  suddenly  taken  ill  and  could  not,  without  great  danger,  leave  his 
house,  etc 
Heldf  that  it  was  error  to  refuse  to  postpone  the  trial. 

APPEAL  from  the  La  Grange  Circuit  Court 

BusKiRK,  C.  J. — ^The  appellant  was  indicted,  tried,  con- 
victed of  murder  in  the  first  degree,  and  sentenced  to  the 
State's  prison  for  and  during  his  life.  Motions  for  a  new 
trial  and  in  arrest  of  judgment  were  made  and  overruled, 
'  and  the  appellant  excepted,  and  the  rulings  on  these  motions 
are  assigned  for  error. 

Various  reasons  were  assigned  for  a  new  trial,  but  the  one 
first  to  be  considered  is  the  refusal  of  the  court  to  continue 
the  case  upon  the  application  of  the  prisoner.  It  will  be 
necessary  to  a  proper  understanding  of  the  questions  arising 
upon  the  action  of  the  court  in  overruling  the  application 
for  a  continuance,  to  set  out  the  bill  of  exceptions,  which 
contains  the  affidavits  made  in  support  of  such  motion,  and 
the  action  of  the  court  thereon,  and  which  is  as  follows :  "  Be 
it  remembered  that  in  this  cause  there  was  no  bill  of  ex- 
ceptions signed  by  the  judge  or  filed  by  either  party  until 
this  term  of  the  court;  that  the  following  bill  of  exceptions 
was  then  filed : 

'The  State  of  Indiana  v.  Stephen  Jenks.  In  the  La 
Grange  Circuit  Court,  December  Special  Term,  1870. 

'Be  it  remembered  that  on  the  loth  judicial  day  of  this 
term  of  the  court,  and  before  the  defendant's  counsel  had 
closed  his  defence,  they  stated  to  the  court  that  George 
Rockwell  was  a  material  and  important  witness  for  the 
defence,  by  whom  they  expected  to  prove  the  facts  set  forth 
in  the  affidavit  of  Mary  Jenks,  hereinafter  set  forth,  and  that 
fiince  the  opening  of  the  defence  the  said  Rockwell  had  been 
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taken  seriously  ill,  and  that  they  would  ask  for  the  delay  of 
the  trial  until  the  said  Rockwell  should  so  far  recover  from 
his  illness  as  to  enable  him  to  appear  in  court  and  testify  as  a 
witness  for  and  on  behalf  of  the  defendant,  unless  the  prose- 
cution would  agree  that  if  the  said  Rockwell  should  appear  at 
any  time  before  the  cause  should  be  submitted  to  the  jury, 
he  should  be  allowed  to  testify  in  said  cause,  and  unless  the 
State  would  further  agree  that  in  case  the^said  Rockwell 
should  not  be  able  to  appear  in  court  as  a  witness,  as  afore- 
said, before  said  cause  should  be  ready  to  be  submitted  to 
the  jury,  then  the  defendant  should  have  the  same  right  to 
move  the  court  for  a  postponement  of  the  trial  that  he  would 
have  had  if  the  motion  had  been  made  before  the  close  of 
said  defence,  and  with  like  effect;  which  proposal  of  the 
defendant's  counsel  was  accepted  and  agreed  to  by  the 
counsel  for  the  State  in  open  court;  and  thereupon  the 
defence  closed,  except  as  to  the  testimony  of  said  Rockwell; 
and  thereupon  the  State  introduced  her  rebutting  evidence ; 
and  when  the  rebutting  evidence  on  the  part  of  the  State 
was  closed,  to  wit,  on  the  13th  day  of  said  term  of  said 
court  the  defendant  moved  the  court  for  a  postponement  of 
the  trial  of  said  cause  for  the  period  of  eight  days,  and  in 
support  of  said  motion  submitted  to  the  court  a  subpoena 
for  the  said  George  Rockwell,  and  the  return  thereon, 
which  subpoena  and  return  are  in  these  words : 

"The  State  of  Indiana*,  La  Grange  county.  The  State  of 
Indiana  to  the  sheriff  of  said  county  greeting. 

"  You  are  hereby  commanded  to  summon  Cornelia  Bige- 
low,  Rufus  Patch,  Stephen  M.  Conley,  Nat  Cone,  Lyman 
M.  Abbott,  and  George  Rockwell  to  appear  before  the  judge 
of  the  La  Grange  Circuit  Court  on  the  first  day  of  a  special 
term,  to  be  held  at  the  court-house  in  La  Grange,  on  the  12th 
day  of  December,  1870,  to  testify  in  an  action  wherein  the 
State  of  Indiana  is  plaintiff  and  Stephen  Jenks  is  defendant, 
on  behalf  of  the  defendant,  and  return  this  summons. 

''Witness  the  clerk  of  said  court  this  24th  day  of  Novem- 
ber, 1870.  John  H.  Rerick,  Clerk  L.  C. 
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"Served  this  instant  on  the  within  named  Cornelia 
low,  Rufus  Patch,  Lewis  M.  Abbott,  and  George  F,  Rockwell, 
by  reading  same  to  them,  and  on  the  within  named  Stephen 
M.  Conley  by  leaving  a  true  cof^  of  same  at  his  last  usual 
place  of  residence.    The  within  named  Nat  Cone  not  found. 

'*  James  M.  Marks,  Sheriff. 

"December  loth,  1870." 

'And  the  affidavit  of  Mary  Jenks  in  these  words: 

'*  State  of  Indiana  v.  Stephen  JeiJcs.  In  the  La  Grange 
Circuit  Court,  November  Sp.  Term,  1870. 

"  Personally  came  into  open  court  Mary  Jeidcs^  who,  upon 
her  oath,  says  that  she  is  the  sister  of  the  defendant;  tiiat 
George  Rockwell  is,  as  she  believes,  a  material  witness  for 
the  defence;  that  he  is  a  physician,  who  has  resided  in 
Ontario,  in  said  county  of  La  Grange,  where  the  deceased 
Mallow  and  the  defendant  resided,  and  where  the  shooting 
took  place;  that  he  was  well  and  intimately  acquainted  with 
the  defendant  at  the  time  of  said  shooting,  and  had  been  so 
acquainted  with  him  for  some  three  years  prior  thereto;  that 
he  had  been,  for  more  than  two  years  prior  to  said  shooting, 
the  physician  of  the  defendant,  and  as  such  had  prescribed 
from  time  to  time  for  the  defendant  during  said  period;  that 
said  Rockwell  has  told,  on  two  occasions,  once  in  August, 
1870,  and  again  about  the  19th  inst  (November)  that  the 
defendant  had  been,  in  the  opinion  of  said  Rockwell,  ever 
since  he,  the  said  Rockwell,  had  lived  in  Ontario,  insane; 
that  she  believes  said  fact  can  be  proven  by  the  said  Rock- 
well. She  further  says  that  she  believes  that  it  can  be  proven 
by  said  Rockwell  that  the  defendant,  for  a  period  of  more  than 
two  years,  was  suffering  at  times  from  severe  headache;  that 
he  frequently  complained  of  a  pain  in  his  forehead ;  that  he 
was,  during  said  period,  moody  and  depressed ;  that  he  be- 
lieved, without  cause,  that  his  neighbors  and  others,  such  men 
as  JohnB.  Howe,  Samuel  P.Williams,  and  others,  who  did  not 
know  him,  were  combined  against  him  for  the  purpose  of 
injuring  him ;  that  the  belief  as  to  said  conspiring  was  false, 
and  not  founded  upon  any  process  of  reasoning;  that  he 
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also  believed  that  he  was  enabled  by  superhuman  power  to 
read  men's  thoughts ;  that  he,  defendant,  stated  to  Rock- 
well, en-  the  day  of  the  shooting,  and  within  twenty-five 
minutes  of  the  time  at  which  Mallow  was  killed,  that  he 
shot  him  because  he  was  compelled  to  shoot  him ;  that  God 
had  required  him  to  do  it.  Said  affiant  further  says  that  she 
believes  said  &cts  to  be  true ;  that  the  said  Rockwell  has,  as 
she  believes,  been  duly  subpoenaed  to  attend  this  court  as  a 
witness ;  that  he  is  not  now  m  attendance,  but  is,  and  has 
been,  ever  since  the  defence  began,  confined  to  his  house  by 
sickness ;  that  he  cannot  now  leave  his  house  without  danger. 
She  further  states  that  she  is  informed  and  believes  that  the 
said  Rockwell  will  be  able  in  the  course  of  five  or  six  dajrs 
to  be  present  in  court,  and  testify.  She  further  says  that 
she  has  personally  seen  and  talked  with  said  witness,  and 
knows  that  he  is  not  absent  through  the  advice,  consent,  or 
connivance  of  the  defendant,  nor  through  the  advice  and 
consent  of  others  with  the  defendant's  knowledge,  or  by  his 
consent.  She  further  says  that  she  believes  the  defendant 
to  be  now  insane,  and  therefore  she  makes  this  affidavit  on 
his  behalf.  '         Mary  Jenks. 

"  Subscribed  and  swortt  to  in  open  court,  this  26th  day  of 
December,  1870.  Jno,  H.  Rerick,  Clerk." 

'And  the  affidavit  of  Avery  A.  Shelden,  in  these  wor.ds : 

•*  State  of  Indiana  v.  Stephen  Jenks,  In  the  La  Grange 
Circuit  Court,  Special  •December  Term,  1870. 

**  Personally  appeared  in  open  court  Avery  A.  Shelden,  and 
upon  his  oath  says,  that  George  Rockwell,  mentioned  in  the 
affidavit  of  Mary  Jenks,  is,  he  believes,  unable  to  attend  this 
court;  that  he  went  for  him  to-day  with  a  suitable  convey- 
ance ;  that  said  Rockwell,  being  a  physician,  says  that  he  is 
willing  to  attend  this  court,  but  is,  from  Sickness,  unable  to 

attend  court  without  endangering  his  life. 

"A.  Shelden. 

'*  Subscribed  and  sworn  to  before  me  in  open  court,  this 

26th  day  of  December,  1870.       John  H.  Rerick,  Clerk." 

'Also,  the  affidavit  of  J.  D.  Farrall,  in  these  words : 
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**  State  of  Indiana  v.  Stephen  Jenks.  In  the  La  Grange 
Circuit  Court,  November  Special  Term,  1870. 

"Personally  appeared  in  open  court  Joseph  D.  Farrall, 
and  upon  oath  says,  that  he  and  John  Morris  are  the  attor- 
neys of  the  defendant ;  that  at  the  time  the  trial  of  this 
cause  was  commenced,  he  was  informed  and  believed  that 
George  Rockwell,  the  person  mentioned  in  the  affidavit  of 
Mary  Jenks,  was  then  in  usual  health ;  that  he  knew  he  was 
a  material  witness  for  the  defendant,  and  had  him  duly  sub- 
poenaed ;  that  since  the  trial  began,  as  he  is  informed  and 
believes,  the  said  Rockwell  was  suddenly  taken  ill,  and  has 
been  ever  since  confined  to  his  house ;  that  he  cannot,  with- 
out imminent  danger,  leave  his  house  or  attend  this  court  as 
a  witness ;  that  this  affiant,  from  personal  conversation  with 
said  Rockwell,  believes  that  the  facts  as  set  forth  in  the  affi- 
davit of  said  Mary  Jenks  can  be  proven  by  said  Rockwell. 

**J.  D.  Farrall. 

'^  Subscribed  and  sworn  to  in  open  court,  this  26th  day  of 
December,  1870.  Jno.  H.  Rerick,  Clerk." 

'And  the  affidavit  of  John  Morris,  in  these  words : 

"  State  of  Indiana  v.  Stephen  Jenks.  In  the  La  Grange 
Circuit  Court,  November  Special  Term,  1870. 

"  Personally  appeared  in  open  court  John  Morris,  one  of 
the  attorneys  for  said  defendant,  who  upon  his  oath  says, 
that  at  the  commencement  of  this  trial  he  was  informed  that 
George  Rockwell,  the  person  mentioned  in  the  affidavit  o( 
Mary  Jenks,  would  be  present  during  the  trial  of  said  cause 
as  a  witness  for  and  on  behalf  of  the  defendant ;  that  he 
understood  he  had  been  duly  subpoenaed  as  a  witness,  and 
that,  as  he  was  then  informed,  he  was  well  and  able  to  at- 
tend ;  that  had  he  known  that  said  Rockwell  would  not  be 
able  to  attend  as  a  witness,  he  would  not  have  consented  to 
go  into  the  trial  of  said  cause ;  that  from  the  information 
which  affiant  has  obtained  from  others,  he  believes  that  the 
facts  as  set  forth  in  the  affidavit  of  Mary  Jenks  can  be  proven 
by  said  Rockwell ;  that  they  are  material,  and  that  some  of 
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the  facts  cannot  be  proven  by  any  other  witness  as  fully  as 
by  said  Rockwell.  John  Morris. 

"Sworn  to  in  open  court,  November  26th,  1870. 

"John  H.  Rerick,  Clerk." 

'  Which  motion  the  court  overruled,  and  refuses  to  delay 
the  trial  of  said  cause ;  to  which  decision  of  the  court  the 
defendant,  by  counsel,  at  the  time  excepts,  and  prays  that 
this  his  bill  of  exceptions  may  be  signed  and  sealed,  and 
made  a  part  of  the  record ;  which  is  done  accordingly. 

[seal.]  Hiram  S.  Tousley. 

December  13th,  1870.' " 

It  i^  earnestly  maintained  by  the  counsel  for  appellee  that 
the  above  bill  of  exceptions  does  not  constitute  a  part  of  the 
record  in  this  cause;  and  that,  consequently,  no  question  aris- 
ing upon  the  refusal  of  the  court  to  continue  the  cause  is 
presented  for  our  decision.    The  facts  are  these: 

The  indictment  was  found  and  returned  at  the  September 
term,  1870,  of  the  La  Grange  Circuit  Court.  There  not  being 
time  to  try  the  cause  at  that  time,  the  court  was  adjourned 
until  the  12th  day  of  December,  1870.  At  that  time  the 
trial  was  commenced.  On  the  14th  day  of  December^  1870, 
and  before  the  evidence  on  the  part  of  the  defendant  was 
closed,  the  counsel  for  the  appellant  stated  in  open  court 
that  George  Rockwell  was  a  material  and  important  witness 
for  the  defendant;  that  he  had  been  duly  and  legally  sum- 
moned to  attend  and  testify  on  behalf  of  the  defendant, 
and  had  consented  to  do  so;  that  he  was  in  good  health  at 
the  time  when  the  trial  commenced,  but  had  been  suddenly 
taken  sick  and  was  then  unable  to  attend  court  by  reason  of 
such  sickness;  that  unless  the  State  would  consent  that  such 
witness  might  be  examined  at  any  time  before  the  cause 
was  submitted  to  the  jury,  if  he  was  able  to  attend  court, 
the  defendant  would  then  make  an  application  for  a  post- 
ponement of  the  trial ;  and  that  it  was  then  agreed  in  open 
court  that  the  said  absent  witness  might  be  examined  at  any 
time  before  the  cause  was  finally  submitted  to  the  jury;  and 
if  the  witness  was  unable  to  attend,  that  the  defendant  might, 
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at  any  time  before  the  cause  was  submitted  to  the  jury; 
make  an  application  for  the  postponement  of  the  trial,  with 
the  same  force  and  effect  as  if  made  at  that  time.  On  the 
27th  day  of  December,  1870,  and  before  the  cause  was  sub- 
mitted to  the  jury,  the  appellant  moved  the  court  to  post- 
pone the  trial  of  the  said  cause  for  eight  days ;  and  In  sup- 
port of  such  motion,  he  liled  the  affidavits  set  out  in  the 
foregoing  bill  of  exceptions.  The  motion  was  overruled  and 
the  appellant  excepted,  and  thereupoti  he  presented  to  the 
judge  of  said  court  the  above  bill  of  exceptions;  but  the 
same  was  not  signed  by  the  judge  or  filed  with  the  clerk  of 
said  court  during  the  said  term  of  court.  The  motion  for  a 
new  trial  was  not  decided  at  said  term,  but  was  taken  under 
advisement  until  the  March  term,  1871. 

At  the  March  term,  1871,  the  said  motion  was  taken 
under  further  advisement  until  the  September  term,  1871^  at 
which  time  the  motion  was  overruled,  to  which  ruling  the 
appellant  excepted.  During  the  September  term,  1871,  the 
bill  of  exceptions  embodying  the  evidence  and  the  one  above 
set  out  were  signed  by  the  judge  and  duly  filed  in  the 
clerk's  office  of  said  court 

The  position  assumed  by  the  appellee  is,  that  the  bill  of 
exceptions  should  have  been  signed  by  the  judge  and  filed 
with  the  clerk  during  the  term  at  which  the  trial  was  had ; 
and  in  support  of  this  position,  he  refers  us  to  section  1 20  of 
the  criminal  code  (2  G.  &  H.  420),  which  reads  as  follows : 

"Sec.  120.  All  bills  of  exception  In  a  criminal  prosecu- 
tion must  be  made  out  and  presented  to  the  judge  at  the 
time  of  the  trial,  or  within  such  time  thereafter  during  the 
term,  as  the  court  may  allow,  signed  by  the  judge  and  filed 
by  the  clerk.  The  exception  must  be  taken  at  the  time  of 
the  decision." 

We  will  state  the  position  of  the  appellant,  in  the  language 
of  his  counsel,  as  stated  in  his  brief,  and  which  is  as  follows : 

"  It  may  be  questionable  whether  the  language  of  the  sec- 
tion quoted  requires  the  bill  of  exceptions  to  be  signed  at 
the  trial ;  it  may,  consistently  with  the  language,  be  plausa- 
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bly  argued,  at  least,  that  it  is  only  necessary  to  make  it  out 
and  present  it  at  the  trial.  Be  this  as  it  may,  I  think,  upon 
examination,  that  it  is  quite  clear,  from  the  record,  that  the 
bill  of  exceptions  was,  within  the  meaning  of  this  section, 
signed  at  the  trial. 

"What  does  the  phrase,  'at  the  time  of  the  trial,'  mean? 
The  preposition  'at'  primarily  signifies  near  to,  about,  co- 
existent with,  etc.  It  is  very  commonly  used,  however,  as 
in  the  above  section,  in  the  sense  of  '  during.'  The  bill  of 
exceptions  must  be  made  out  during  the  time  of  the  trial. 
Tlie  word  'trial'  has  in  the  law  and  in  legal  language,  a 
general  and  restricted  meaning.  In  its  general  sense,  it 
means  the  investigation  and  decision  of  a  matter  in  issue 
between  parties  before  a  competent  tribunal.  Burrill  Law 
Diet.  In  its  restricted  sense,  it  means  the  investigation  of 
fhe  &cts  only.  That  it  is  used  in  the  former  and  general 
sense  in  the  statute,  admits,  I  think,  of  no  possible  doubt. 
The  practice  throughout  the  State,  ever  since  the  adoption 
of  the  code,  proves  this.  If  it  shall  be  taken  in  its  restricted 
sense,  then  a  bill  of  exceptions  could  not  be  signed  after  the 
cause  was  given  to  the  jury,  for  the  obvious  reason  that  it 
wonld  not  be  signed  'at  the  time  of  the  trial.' 

"Even  a  bill  of  exceptions,  signed  by  the  judge,  and  filed 
with  the  clerk,  after  the  return  of  the  verdict,  though  at  the 
same  term,  would  be  void,  and  no  part  of  the  record.  Now, 
as  a  matter  of  practice,  we  know  that  almost  every  bill  of 
exceptions  is  made  out  and  signed  after  the  return  of  the  ver- 
dict. I  would  hazard  but  little  in  saying  that  there  is  not  a 
record  on  file  in  this  court  that  shows  that  the  bill  of  excep- 
tions was  signed  before  the  verdict  was  returned,  or,  if  the 
word  trial  is  to  be  used  in  its  limited  sense,  at  the  trial. 

"  If  the  bill  of  exceptions  may  be  signed  after  the  return 
of  the  verdict,  at  the  same  term,  before  judgment,  it  can  be 
signed  at  any  subsequent  term,  before  judgment  is  rendered, 
for  the  clear  and  obvious  reason  that  until  judgment  the 
matter  in  issue  is  not  decided.  That  the  above  is  the  proper 
construction  of  the  statute,  that  which  has  been  acted  upon 
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in  the  lower  courts,  seems  very  clean  There  is  no  decision 
that  I  have  seen  opposed  to  this  view. 

"The  language  of  this  court,  in  the  case  oi Noble  v.  Thomp* 
soHy  24  Ind.  346,  suggests  the  reasonableness  of  the  above 
view.  The  court  say:  *  Whilst  the  cause  is  pending,  and 
until  the  expiration  of  the  time  given,  the  adversary  party 
is  in  court,  and  must  guard  his  interests  at  his  peril.  It 
seems  reasonable,  as  tending  to  promote  justice,  that,  during 
that  period,  the  court  might,  for  good  cause,  in  term,*enlarge 
the  time  first  limited  for  filing  a  bill  of  exceptions.' 

"  Here  the  cause  was  pending,  and  the  parties  in  court, 
when  the  bill  of  exceptions  was  signed,  and  agreeing  to  its 
correctness.  It  was  signed  in  term,  and  the  motion  is,  I 
think,  properly  in  the  record."  ' 

We  have,  upon  very  mature  and  thoughtful  consideration, 
come  to  the  conclusion  that  the  bill  of  exceptions  is  in  the 
record.  Until  the  motion  for  the  new  trial  was  disposed  of, 
the  cause  was  pending  in  court,  and  the  parties  were  pre- 
sumed to  be  in  court,  and  in  this  case  they  were,  in  point  of 
fact,  present  in  court  The  proceedings  were  in  fieri  until 
judgment  was  rendered.  We  are  of  the  opinion  that  the 
word  trial,  as  used  in  the  above  section,  was  not  used  in  its 
limited  and  restricted  sense,  but  in  a  general  sense,  and  in- 
cludes all  the  steps  taken  in  the  cause  from  the  submission 
of  the  cause  to  the  jury  to  the  rendition  of  judgment.  If 
we  were  to  hold  otherwise,  then  we  would  be  compelled  to 
hold  that  the  bill  of  exceptions  embodying  the  evidence  did 
not  constitute  a  part  of  the  record ;  for  if  the  word  trial  only 
applies  to  the  investigation  of  the  facts,  then  the  bill  of  ex- 
ceptions must  have  been  signed  by  the  judge,  and  filed  with 
the  clerk,  at  the  September  term,  1870,  when  the  evidence 
was  heard  and  the  verdict  was  rendered.  There  are  many 
decisions  of  this  court  holding  that  the  bill  of  exceptions  in 
a  criminal  prosecution  must  be  signed  and  filed  during  the 
term  at  which  the  trial  was  had,  and  that  bills  of  excep- 
tions filed  after  such  term  constituted  no  part  of  the  record, 
but  it  will  be  found,  upon  examination  of  such  decisions^ 
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that  in  all  such  cases  judgment  had  been  rendered  upon  the 
verdict  at  the  term  when  the  investigation  of  the  facts  had 
taken  place.  We  entertain  no  doubt  that  a  bill  of  excep- 
tions cannot  be  signed  and  filed  after  the  term  at  which 
judgment  was  rendered.  We  do  not  think  that  the  legisla- 
ture intended  that  a  defendant  in  a  criminal  prosecution 
should  be  required  to  prepare  his  bill  of  exceptions,  embody- 
ing the  evidence,  and  have  it  signed  by  the  judge,  and  filed 
with  the  clerk,  before  his  motion  for  a  new  trial  was  disposed 
of.  It  cannot  well  be  done  until  the  motions  for  a  new  trial 
and  in  arrest  of  judgement  have  been  disposed  of,  for  the  bill 
of  exceptions  should  show  the  ruling  of  the  court  on  such 
motions  and  the  exceptions  to  such  rulings. 

We  think  the  section  under  examination  should  receive 
a  liberal  and  beneficial  construction,  and  not  a  strict,  tech- 
nical, and  restricted  one.  In  civil  actions,  where  nothing  but 
money  and  property  are  involved,  the  parties  can  have  time 
beyond  the  term  to  prepare  and  have  signed  a  bill  of  ex- 
ceptions, but  in  criminal  prosecutions,  where  liberty  and  life 
are  involved,  the  bill  must  be  signed  and  filed  with  the  clerk 
during  the  term  at  which  judgment  is  rendered.  It  frequently 
happens  that  there  is  no  time  to  prepare  a  bill  of  exceptions, 
embod)dng  the  evidence,  after  the  close  of  the  trial,  and 
before  the  final  adjournment  of  court,  which  may  result  in 
an  absolute  denial  of  justice. 

In  the  case  under  consideration,  the  appellant  excepted  to 
the  ruling  of  the  court,  refusing  to  postpone  the  trial,  at  the 
time  the  decision  was  made,  and  presented  the  bill  of  excep- 
tions to  the  judge  at  the  term  when  such  ruling  was  made. 
In  such  case,  he  could  compel  the  judge,  after  the  term,  to 
sign  the  bill  of  exceptions.    Stewart  v.  The  State,  24  Ind.  142. 

We  are  next  required  to  determine  whether  the  court 
erred  in  refusing  to  grant  a  postponement  of  the  trial  on 
account  of  the  absence  of  Dr.  Rockwell,  who  was  prevented 
from  attending  and  testifying  by  reason  of  sickness.  There 
was  no  controversy,  upon  the  trial,  that  the  appellant  had 
taken  the  life  of  George  Mallow,  for  he  shot  him  in  open  day. 
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in  full  view  of  the  village  of  Ontario,  and  in  the  presence  of 
several  persons.  Immediately  after  the  shooting,  Jenks 
hurriedly  walked  to  the  store  of  the  deceased  and  informed 
the  clerk  that  he  had  shot  Mallow,  and  that  he  had  better 
go  and  care  for  him.  He  then  avowed,  and  has  ever  since 
asserted,  that  he  acted  in  obedience  to  the  directions  of 
Heaven.  The  defence  was  that  the  appellant  was  insane. 
Nearly  all  the  evidence  introduced  on  the  trial  related  to 
the  question  of  the  insanity  of  the  appellant. 

Was  the  evidence  of  Dr.  Rockwell  material  and  important 
to  the  appellant,  and  did  the  court  err  in  refusing  to  post- 
pone the  trial,  to  enable  him  to  put  in  evidence  the  testimony 
of  Dr.  Rockwell  ?  The  substance  of  Dr.  Rockwell's  testimony 
would  have  been,  as  appears  from  his  affidavit  in  the  bill  of 
exceptions,  that  he  was  a  graduate  of  Bellevue  Hospital ; 
that  he  came  to  Ontario  some  three  years  before  the  homi- 
cide ;  soon  became  acquainted  with  Jenks,  for  whom,  from 
that  time  until  the  killing  of  Mallow,  he  occasionally  pre* 
scribed;  that  Jenks  complained  of  headache,  sleeplessness, 
and  uneasy  sensations  in  the  head ;  that  he  was  very  inti- 
mate with  Jenks,  talked  with  him  as  often  as  twice  a  week, 
and  that  his  complaints  were  very  frequent ;  that  Jenks  told 
him  he  was  not  secure  in  Ontario ;  that  Dayton  was  opposed 
to  him,  and  had  poisoned  his,  Jenks',  wife ;  Rockwell  asked 
Jenks  if  Dayton  had  neglected  his  wife;  he  said,  *'No/'  that 
Dayton  had  attended  her  well,  but  had  given  her  poison  to 
kill  her;  that  that  was  one  way  of  getting  rid  of  the  Jenks 
family.  The  doctor  swears  that  he  could  not  persuade  Jenks 
out  of  this  delusion;  that  Jenks  was  at  his  store  very  often; 
that  he  never  conversed  with  him  but  that  he  alluded  to  a  com- 
bination of  persons  to  crush  him  out;  that  he  dwelt  upon  the 
conspiracy  morbidly,  and  sincerely  believed  in  its  existence ; 
that  Jenks  claimed  the  power  of  looking  into  men's  minds, 
and  thus  knowing  what  they  were  thinking;  that  when  they 
met  together  he  knew  they  were  talking  about  him,  and  that 
he  could  not  be  persuaded  out  of  the  notion,  but  assumed 
it  as  an  existing  fact;  that  he  included  in  the  conspiracy 
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Howe,  Williams,  Patch,  Dayton,  Mallow,  and  others.  He 
further  swears  that  Jenks  was  a  sober  and  industrious  man, 
and  in  his  opinion  insane,  and  that  he  had  often  so  remarked 
to  others.  Rockwell  further  states,  that  immediately  after 
the  shooting  of  Mallow,  Jenks  came  to  his  store  and  said : 
''Come  here  quick,  there  is  trouble;''  Rockwell  gave  no 
attention  until  he  heard  Jenks  say,  "  It  is  a  fact — I  have  shot 
Mallow;"  when  asked  how  he  had  shot  Mallow,  he  pulled 
out  his  pistol  and  said,  ''This  is  what  I  done  it  with,"  or 
words  to  that  effect;  he  further  said,  ''Here  I  am,  I  give 
myself  up ;  I  want  you  to  arrest  me."  When  asked  why  he 
killed  Mallow,  he  answered,  "  There  is  a  set  of  m^n  in  this 
town  that  are  trying  to  crush  me,  and  it  was  decreed  that  I 
should  leave  my  mark;  I  believe  in  God;  it  was  ordained 
that  I  should  leave  my  mark,  and  I  have  done  it" 

There  can  be  no  question  that  the  evidence  of  Dr.  Rock- 
well was  very  material  and  important  He  had  known  the 
appellant  intimately,  and  had  prescribed  for  him.  His  testi- 
mony would  not  have  been  that  of  an  expert  merely,  for  he 
would  have  testified  to  facts  within  his  own  knowledge, 
besides  giving  his  opinion  upon  the  testimony  of  others  as  a 
medical  expert*  This  is  not  an  application  for  a  new  trial  on 
the  ground  of  newly-discovered  evidence,  and  consequently 
the  doctrine  of  cumulative  evidence  does  not  apply.  The 
appellant  knew  of  the  existence  of  the  evidence,  but  was 
deprived  of  it  by  the  act  of  God.  The  appellant  had,  by  the 
process  of  the  court,  and  the  assurance  of  the  witness, 
secured  the  attendance  of  the  witness  so  far  as  human  instru* 
mentalities  could  secure,  and  the  witness  would  have  been 
present  and  testified,  but  for  an  event  over  which  neither  he 
nor  the  court  had  control. 

If  it  shall  be  said  that,  when  the  cause  was  called  for  trial, 
the  appellant  should  have  had  his  witnesses  called,  and  if  all 
were  not  present  in  court  he  should  have  refused  to  proceed 
with  the  trial,  we  answer  that  it  is  shown  by  the  record  that 
even  such  diligence  would  not  have  availed  him.     The  wit* 


14  SUPREME  COURT  OF  INDIANA. 

Jenksv.  The  State. 

nesSy  had  he  been  in  court  on  the  first  day  of  the  trial, 
would  have  gone  home  at  night  and  visited  his  patients  just 
as  he  did,  and  the  result  would  have  been  the  same. 

If  the  appellant  had  consented  that  Dr.  Rockwell  might 
have  been  absent  from  court,  and  he  had  voluntarily  refused 
to  attend  court,  a  different  rule  would  obtain*  It  has,  how- 
ever, been  decided  that  even  where  the  party  is  not  entirely 
free  from  fault,  the  court,  when  great  wrong  and  injury  would 
otherwise  be,done,  will,  for  the  sake  of  promoting  justice, 
grant  a  new  trial.  Rigneyy.Hutchins^gl^.Yi.2^7\  Turner* s 
Adnir  v.  Booker,  2  Dana,  334;  Feebler  v.  Ralls,  i  Litt.  24; 
Honore  v.  Murray,  3  Dana,  31. 

There  was  then  no  such  negligence  on  the  part  of  the 
appellant  as  should  induce  a  court  to  refuse  him  a  new  trial, 
if  otherwise  entitled  to  it 

In  the  case  of  Ainsworth  v.  Sessions,  i  Root,  175,  the 
principal  witness  was,  through  surprise  or  some  other  unac- 
countable cause,  so  disconcerted  and  confused  that  he  could 
not  be  understood  by  court  or  jury.  After  the  trial,  he 
became  composed  and  clear  in  his  mind  and  memory.  A 
new  trial  was  prayed  for  on  this  ground,  and  granted  by  the 
court.  The  court  say:  "  Where  a  party  is  deprived  of  his 
most  material  evidence  by  some  unaccountable  cause,  as 
by  being  panic  struck,  or  by  a  paralytic  shock,  or  other 
affection  which  ibr  that  time,  has  deranged  the  recol- 
lection of  the  witness  so  that  the  party  loses  the  benefit  of 
his  testimony;  reason  and  justice  require  that  the  party 
should  be  relieved  against  such  a  misfortune,  by  anew  trial, 
as  much  as  when  he  is  deprived  of  his  witness  by  sickness 
or  absence." 

In  an  early  anon}anous  case  reported  in  1 1  Mod.  2,  the 
court  say  that  when  an  unforeseen  accident  happens,  or  some 
sudden  impediment,  as  sickness,  etc.,  to  a  witness,  and  a 
trial  is  had,  and  a  verdict  is  given  for  the  plaintiff  which 
might  have  been  given  for  the  defendant,  had  the  witness 
been  produced,  the  court  will  grant  a  new  trial. 

In  Shillito  v.  Theed,  6  Bing.  753,  the  plaintiff  sufEered  a 
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nonsuit  in  consequence  of  the  absence  of  one  of  his  wit- 
nesses that  had  been  duly  subpoenaed,  and  then  moved  for 
a  new  trial.  The  motion  was  opposed,  but  the  court  granted 
a  new  trial.  If  Rockwell  had  been  well,  but  detained  by 
some  accident,  it  would  have  entitled  Jenks,  according  to  the 
ruling  in  this  case,  to  a  new  trial.  Would  not  the  sickness 
of  Rockwell,  for  which  neither  he  nor  Jenks  was  responsi- 
ble,  detain  him  from  the  trial  as  absolutely  and  certainly  as 
any  accident  could  have  detained  him?  If  the  latter  would 
authorize  a  new  trial,  the  former  must 

In  the  case  of  RuggUs  v.  HcUl,  14  Johns.  112,  a  witness 
for  the  defendant  had  been  regularly  subpoenaed,  and  at- 
tended at  the  circuit,  but  shortly  before  the  case  was  called 
for  trial,  absented  himself  without  the  knowledge  of  the  de- 
fendant or  his  attorney,  and  his  absence  was  not  discovered 
until  after  the  jury  was  sworn,  by  which  means  a  verdict  was 
obtained  against  the  defendant.  In  this  case  it  was  held 
that  there  was  no  negligence  on  the  part  of  the  defendant^ 
notwithstanding  the  fact  that,  if  before  swearing  the  jiuy, 
he  had  had  his  witness  called,  he  might  and  would  thereby 
have  learned  that  the  witness  was  absent,  and  might  have 
moved  for  a  postponement.  Such  extraordinary  caution  is 
not  required.  All  these  cases  are,  we  think,  in  point,  though 
none  of  them  is  as  strong  as  the  case  now  presented  to  the 
cotut.  Warren  v.  FuzZy  6  Mod.  24;  SoutKs  Heirs  v. 
Thoma^  Heirs ^  7  T.  B.  Men.  59;  Watterson  v.  WaUerson,  i 
Head;  I ;  i  Iowa,  515;  6  Ind.  407;  i  Blackf.  395. 

In  the  case  in  i  Iowa,  Judge  Wright,  after  reviewing  the 
whole  case,  says:  '^ Viewing  the  case  in  its  most  equitable 
circumstances,  we  cannot  believe  that  the  prisoner  has  had 
that  full,  fair,  and  impartial  trial,  which  is  secured  to  him  by 
law;  and  without  which  no  man  should  suffer  its  penalty. 
There  may  have  been  negligence  on  his  part,  but  we  think 
none  such  as  should  close  his  mouth  against  complaints,  or 
deprive  him  of  the  right  of  being  again  heard  before  a  jury. 
The  authorities  for  ordering  new  trials,  even  in  appellate 
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courts,  on  such  general  view  of  all  the  equitable  circum- 
stances, are  numerous  and  well  sustained/' 

The  cases  of  Gibson  v.  The  State,  9  Ind  264^  and  of 
Keeley  v.  Tlte  State^  14  Ind.  36,  are  very  much  in  point,  and 
strongly  tend  to  show  that  the  appellant  was  entitled  to  a 
new  trial. 

See,  abo,  the  following  cases:  Fuller  v.  The  State ^  i 
Blackf.  63;  DriskiU  v.  The  State,  7  Ind.  338;  Buttons.  The 
State,  5  Ind.  533^  Spence  v.  The  State,  8  Blackf.  281 ;  Griffith 
V.  The  State,  12  Ind.  548;  Lofton  v.  Tlte  State,  14  Ind.  I. 

'  The  inconvenience  of  postponing  the  trial  is  pressed  upon 
our  attention  by  the  learned  counsel  for  the  State;  but  such 
considerations  should  have  no  we%ht  where  the  rights  and 
liberty  of  a  citizen  are  involved. 

We  are  very  clearly  of  the  opinion  that  the  court  erred  in 
refusing  to  postpone  the  trial,  to  enable  the  appellant  to 
obtain  the  testimony  of  Dr.  Rockwell. 

The  judgment  is  reversed, and  the  cause  is  remanded  for 
a  new  trial ;  the  clerk  will  notify-  the  warden  of  the  noftfaern 
prison  to  return  the  prisoner  tq  the  jail  of  La  Grange  coimty. 

y.  D.  Farrall,  y.  Morris,  and  W.  H,  Withers,  for  appelant. 

B.  W.  Hanna,  Attorney  General,  and  A,  Ellison^  for  the 
State. 
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Barlow  v.  Deibert  et  al. 

Promissory  Note  and  Mortgage. — Assignment  and  Additional  Mor^agi^ — 
Su^cgaticn, — B.  executed  to  H.  certain  piomissoiy  notes  and  a  mortgage  to 
secure  their  payment;  H.  afterward  purchased  lands  of  T.,  and  in  part  pay- 
ment transferred  the  notes  and  mortgage  of  B.,  and  with  his  wife  executed  a 
mortgage  on  the  hmd  purchased  to  secure  the  payment  of  these  notes,  and 
stipulated  to  pay  them;  T.  transferred  the  notes  and  mortgage  to  £.»  who 
foreclosed  the  mortgage  executed  by  B.,  and  took  personal  judgment  against 
him  on  the  notes ;  W.  became  bail  for  the  stay  of  execution  on  the  judgment, 
and  was  compelled  to  pay  the  same,  and  received  a  transfer  from  £.  of  any 
interest  he  held  in  the  mortgage  executed  by  H.  and  wife.    Suit  by  W.  ask- 
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ing  to  be  subrogated  to  (he  rights  of  E.  in  this  mortgage,  B.  being  insolvent. 
IfM,  that  there  was  no  equity  in  the  case  made,  and  a  demuxxer  to  the  com- 
plaint setting  np  these  facts  was  properly  sustained. 

APPEAL  from  the  Bartholomew  Circuit  Court 

WoRDEN,  J. — ^Action  by  the  appellant  against  the  appel- 
lees. Demurrer  sustained  to  the  complaint,  and  judgment 
for  defendants.    Plaintiff  appeals. 

The  complaint  was  in  two  paragraphs,  alleging,  in  slightly 
different  modes,  the  following  £icts : 

First  That  Cornelius  and  William  Barlow  executed  to 
John  C.  Hager  certain  promissory  notes  and  a  mortgage  on 
property  therein  described,  to  secure  the  payment  thereof. 

Second.  That  Hager  afterward  purchased  certain  lands, 
described,  of  Alfred  T.  Bone,  and,  in  part  payment  therefor, 
transferred  to  him  the  above  mentioned  notes  and  mortgage, 
and  in  connection  with  his  wife,  Eleanor,  (now  Eleanor 
Deibert)  executed  to  said  Alfred  T.  Bone  a  mortgage  on  the 
property  thus  purchased,  to  secure  the  payment  of  the  notes 
thus  transferred,  and  stipulating  to  pay  the  same. 

Third.  That  said  Alfred  T.  Bone  transferred  the  notes 
and  mortgages  to  William  E.  Bone,  who  foreclosed  the  mort- 
gage executed  by  the  Barlows,  and  took  personal  judgment 
against  them  on  the  notes  in  the  proper  court 

Fourth.  That  the  appellant  became  bail  for  the  stay  of 
execution  on  the  judgment  above  mentioned,  and  as  such 
he  has  been  compelled  to  pay  over  four  thousand  dollars  of 
a  deficit,  after  exhausting  the  mortgaged  premises. 

Fifth.  That  Cornelius  and  William  Barlow  are  insolvent, 
and  that  William  E.  Bone  has  transferred  to  the  plaintiff 
whatever  interest  he  had  in  the  mortgage  executed  by  Hager 
and  wife  to  Alfred  T.  Bone.  Other  averments  are  made 
connecting  the  defendants  to  the  suit  with  the  case. 

Prayer,  that  the  plaintiff  may  be  subrogated  to  the  rights 
of  William  E.  Bone,  and  that  the  mortgage  executed  by 
Hager  and  wife  be  foreclosed  in  his  &vor,  and  for  general 
relief. 

Vol.  XXXIX,— 2 
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There  is  dO  equity  in  fhe  case  made,  and  the  demurrer 
was  properly  sustained  to  the  complaint. 

The  debt  for  which  the  appellant  became  surety  was  the 
debt  of  Cornelius  and  William  Barlow,  and  one  which  they, 
as  between  themselves  and  Hager,  ought  to  pay.  It  may 
be  concealed  that  Bone  might,  in  the  first  instance,  have  fore- 
closed his  mortgage  against  Hager  without  first  resorting  to 
legal  measures  to  collect  the  debt  of  the  makers  of  the  notes, 
pr  foreclosing  their  mortgage.  Zekindv.  Newkirk,  12  Ind. 
544;  Bcdlenger  v.  Oswalt^  26  Ind,  182;  0' Haver  v.  SkuUer^ 
26  Ind.  278.  The  stipulation  in  the  mortgage  executed  by 
Hager  to  pay  the  notes  thus  assigned  by  him  would,  doubt- 
less, subject  him  to  an  action  for  non-payment;  but  this  did 
not  release  the  makers  of  the  notes  from  the  duty  that  de- 
volved principally  upon  them  to  pay  them.  Then  when  the 
.appellant  became  bail  for  the  stay  of  execution,  he  became 
as  much  bound  for  the  payment  of  the  debt  as  were  his 
-principals,  the  only  difference  being  that  the  property  of  the 
principals  was  to  be  first  exhausted.  A  recognizance  of 
bail  for  the  stay  of  execution  has  the  effect  of  a  judgment 
confessed;  and  an  execution  issues  jointly  against  the  prin- 
cipal and  bail,  but  is  to  be  first  levied  of  the  property  of  the 
principal.     2  G.  &  H.  235-6,  sees.  427-8. 

When  the  appellant  became  replevin  bail  for  the  payment 
of  the  debt,  it  became  his  duty,  as  between  himself  and 
Hager,  to  pay  the  debt  as  much  as  it  was  that  of  his  princi- 
pals.  He  occupies  a  position  no  more  favorable  than  if  he 
had  been  originally  a  surety  upon  the  notes,  and  judgment 
had  been  rendered  thereon  against  him  with  his  principals, 
with  proper  directions  to  first  levy  upon  the  property  of  the 
principals.  In  such  case,  it  will  scarcely  be  contended  that 
there  would  be  any  equitable  ground  to  require  Hager  in 
any  manner  to  reimburse  him.  A  party  becoming  bail  for 
the  stay  of  execution  is  considered  as  having  adopted  and 
become  a  party  to  the  original  contract,  as  the  surety  of  the 
debtor.    Hutchins  v.  Hanna^  8  Ind.  533. 
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The  equitable  doctrine,  that  a  surety  is  entitled  to  be  sub- 
rogated to  the  securities  held  by  the  creditor,  has  no  appli- 
cation to  cases  like  the  presenti  That  doctrine  supposes 
that  the  securities  thus  to  be  resorted  to  for  the  benefit  of 
the  surety  are  valid  and  subsisting  securities,  and  such  as 
can  be  equitably  enforced.  Such  is  not  the  case  in  reference 
to  the  mortgage  executed  by  Hager  to  Bone.  That  mort- 
gage became  dischai^ed  and  liquidated  by  the  payment  of 
the  debt  which  it  was  intended  to  secure.  It  had  then  per- 
formed its  office  and  ceased  to  be  a  subsisting  security.  It 
might  be  regarded  as  kept  alive,  perhaps,  if  there  were  any 
equities  requiring  it  Howe  v.  Woodruffs  12  Ind.  214.  But 
there  are  no  such  equities  in  the  case.  As  it  was  the  duty 
of  the  surety  as  well  as  his  principals  to  pay  the  debt,  as  be- 
tween themselves  or  any  of  them  and  Hager,  we  see  no 
ground  upon  which  the  latter  can  be  equitably  called  upon 
to  reimburse  the  surety. 

The  judgment  below  is  affirmed,  with  costs. 

S.  SiaHsifeTj  for  appellant 

F.  T.  Hordf  for  appellees. 
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Eden  v.  Lingenfelter. 

VKKCtvcJU-^yury.'^Svidence, — ^Where  the  jury,  haying  xetired,  returned  into 
court  and  requested  to  hear  a  portion  of  a  deposition,  it  was  improper  for  the 
court  to  ask  them  if  they  desired  ''any  of  the  account  books,*'  and  to  offer  to 
send  such  books  to  their  room,  and  to  permit  them  to  take  such  books  to  their 
TocfttL,  The  better  and  prevailing  practice  is  not  to  send  the  evidence  out  with 
the  jury  except  as  they  carry  it  in  their  memory. 

Same. — Groumd  for  New  Trial, — "  Error  of  law  if  admitting  illegal  evidence," 
or  ^  error  of  law  in  excluding  competent  evidence,"  is  not,  when  thus  stated, 
soffidently  definite  as  a  cause  for  a  new  trial. 

^^rtDStiCR^'^Partnership, — Entries  in  the  account  books  of  a  firm,  made  prior 
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to,  and  at  the  date  of,  any  transaction  in  question,  and  open  to  inspection  of 
the  partners,  are  prima  facie  evidence  against  any  member  of  the  partner- 
ship. 

■ 

APPEAL  from  the  Marion  Common  Pleas. 

Downey,  J. — Lingenfelter  purchased  of  Eden  an  undi- 
vided one-fifth  of  the  lease,  buildings,  good-will,  stock, 
machinery,  and  accounts  of  a  planing  mill  belonging  to  the 
firm  of  Eden,  Copeland  &  Co.,  at  Minneapolis,  Minnesota, 
upon  certain  representations  by  him  as  to  the  assets  and 
liabilities  of  the  concern,  and  he  brought  this  action  against 
Eden,  alleging  that  such  representations  were  untrue.  The 
defendant  answered,  first,  a  general  denial,  and,  second,  pay- 
ment. Reply  to  the  second  paragraph  of  the  answer  by  a 
general  denial.  Trial  by  jury,  verdict  for  the  plaintiff  for 
eleven  hundred  and  forty-four  dollars  and  seventy-one  cents. 
Motion  by  the  defendant  for  a  new  trial  overruled,  and  judg- 
ment for  the  plaintiff  for  the  amount  of  the  verdict.  The 
defendant  appeals,  and  assigns  as  errors  the  overruling  of  the 
motion  for  a  new  trial,  and  also  the  overruling  of  a  motion 
made  by  him  in  arrest  of  judgment.  We  will  examine  the 
reasons  which  were  assigned  for  a  new  trial. 

First.  The  defendant  having  objected  to  the  introduction 
of  the  books  of  Eden,  Copeland  &  Co.  in  evidence,  and  the 
court  having  overruled  the  objection,  and  plaintiff's  attor- 
neys having  asked  plaintiff  to  state  the  contents  of  the 
books  from  his  memorandum,  counsel  for  the  defendant 
remarked,  "  We  have  no  objection  to  plaintiff  stating  his  com- 
putation from  his  memoranda,  instead  of  the  books,  to  save 
time,  provided  our  exception  to  the  evidence  is  reserved;" 
whereupon  the  court  remarked,  *'  No,  sir,  I  don't  allow  any 
sharp  practice  of  that  kind  in  my  court.  If  you  consent, 
you  cannot  have  an  exception."  Which  language,  it  is  al- 
leged, was  irregular,  tended  to  the  prejudice  of  the  defend- 
ant's cause,  and  prevented  defendant  from  having  a  fair 
trial.  We  have  not  examined  the  record  to  see  whether  anv 
bill  of  exceptions  shows  that  the  language  imputed  to  the 
court  was  used  or  not    Conceding  that  it  was  used,  and 
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that  it  was  not  warranted  by  the  circumstances,  it  would 
not,  we  thfnk,  be  a  sufficient  cause  for  reversing  the  judg- 
ment. We  could  not  infer  from  it  what  is  inferred  by 
counsel  for  appellant,  that  is,  that  it  prevented  the  defendant 
from  having  a  fair  trial.  The  jury  could  hardly  have  been 
so  easily  influenced. 

Second  Irregularity  of  the  court  in  sending  to  the  jury 
books  of  account  given  in  evidence  over  the  defendant's 
objection,  which  was  contrary  to  law. 

Third.  Irregularity  in  sending  to  the  jury  room  books  of 
account,  which  had  not  been  read  in  evidence,  over  the 
objection  of  the  defendant,  contrary  to  law. 

Fourth.  Irregularity  of  the  court  in  reading  to  the  jury, 
after  the  argument  had  closed  and  the  jury  had  been  charged 
and  had  been  sent  to  their  room,  the  depositions  of  Jesse 
Copeland  and  B.  F.  Copeland. 

The  bill  of  exceptions  shows  that  the  jury  came  into 
court,  after  they  had  been  out  for  some  time,  and  desired  to 
see  the  deposition  of  Jesse  Copeland,  to  see  if  there  was  any 
fraud.  The  court  read  the  deposition  of  Jesse  Copeland  to 
the  jury  over  defendant's  objection,  and  to  the  reading  of 
which  the  defendant  excepted.  The  court  then  inquired  of 
the  jury,  "Is  there  anything  further  in  the  depositions  you 
want  ?  "  Juryman :  "  No  sir."  Court :  "  If  you  will  indicate 
to  me  what  books  you  want  to  examine,  I  will  send  tiiiem 
with  you."  Juryman:  "Some  of  the  jury  want  to  hear 
Frank  Copeland's deposition."  Court:  "There  is  consider- 
able of  it ;  if  you  will  direct  me  to  any  part,  I  will  read  it" 
The  court  then  read  the  deposition,  over  the  objection  of 
the  defendant,  and  he  excepted.  The  court  also  read  the 
supplemental  deposition  of  the  same  witness,  to  which  the 
defendant  objected  and  excepted.  Court:  ^Now,  if  you 
wish  to  take  any  of  the  books,  indicate  them."  Juryman : 
**  We  might  take  the  ledger  and  Eden's  small  book."  The 
ledger  and  Eden's  small  book  were  then  given  to  the  jury, 
over  the  objection  and  exception  of  the  defendant. 

It  is  provided  in  the  civil  code,  that  "after  the  jury  have 
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retired  for  deliberation,  if  there  is  a  disagreement  between 
them  as  to  any  part  of  the  testimony,  or  if  they  desire  to 
be  informed  as  to  any  point  of  law  arising  in  the  case,  they 
may  request  the  officer  to  conduct  them  into  court,  where 
the  information  required  shall  be  given  in  the  presence  of, 
or  after  notice  to,  the  parties  or  their  attorneys."  2  G.  & 
H.  203,  sec.  331. 

Every  attorney  who  has  had  much  practice  knows  what  a 
critical  period  it  is  in  the  history  of  a  lawsuit,  when  the 
jury,  after  having  been  out,  and  being  unable  to  agree,  re- 
turn into  court  for  further  instructions  as  to  the  law,  or  in- 
formation as  to  the  facts  of  the  case.  It  is  then  that  words 
are  most  weighty.  In  the  discharge  of  its  duty  then,  the 
court  should  be  more  than  usually  careful. 

The  jury  in  this  case  came  into  court  with  no  other  re- 
quest, according  to  the  bill  of  exceptions,  than  ''to  see  the 
deposition  of  Jesse  Copdand,  to  see  if  there  is  any  fraud." 
To  that  extent  it  was  proper  for  the  court  to  read  to  them 
the  evidence.  But  the  court  did  not  stop  here,  but  inquired 
if  there  was  anything  further  in  the  depositions  which  they 
wanted;  and  when  the  juror  answered  in  the  negative,  the 
court  said,  *'  If  you  will  indicate  to  me  what  books  you  want 
to  examine,  I  will  send  them  with  you."  The  jury  had 
made  no  request  for  the  books,  but  after  this  inquiry  by  the 
court,  they  concluded  to  hear  another  deposition ;  and  after 
it  was  read,  and  the  court  had  said,  "  Now,  if  you  wish  to 
take  any  of  the  books,  indicate  them,"  the  jury  concluded 
to  take  ''the  ledger  and  Eden's  small  book." 

It  seems  quite  clear  that  the  jury  did  not  go  into  court 
for  books,  and  that  the  idea  of  taking  books  to  their  room 
was  first  suggested  by  the  court.  It  seems  to  us  that  this 
was  not  proper.  Under  the  statute  of  1843,  the  court  could 
decide  what  papers  the  jury  should  take  with  them  to  their 
room.  R.S.  1843,  P-  734;  Wialtz  v.  Robertson^  7  Blackf.499. 
But  no  such  provision  is  found  in  the  present  statute.  The 
practice  almost  uniformly  prevailing  over  the  State,  and  the 
better  practice,  too,  we  think,  is  not  to  send  the  evidence 
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out  with  the  jury,  except  as  they  cany  it  in  their  memory. 
This  may  be  inferred,  probably,  from  the  section  of  the  code 
of  practice  which  we  have  quoted,  which  provides  that  the 
jury  shall  be  brought  into  court  if  they  disagree  as  to  any 
part  of  the  testimony,  etc. 

We  think,  also,  that  it  is  at  least  doubtful  whether  these 
books  had  been  given  in  evidence  before  the  jury  retired. 
The  bill  of  exceptions  does  not  show  that  they  were  read  to 
the  jury,  or  that  it  was  agreed  that  they  should  be  consid- 
ered in  evidence  without  having  been  read. 

Fifth.  Error  of  law  committed  by  the  court  in  the  admis- 
sion of  illegal,  incompetent,  and  irrelevant  testimony  over 
objections  of  defendant. 

Sixth.  Error  of  law  in  excluding  competent,  legal,  and 
relevant  testimony  offered  by  defendant 

We  must  regard  these  two  reasons  for  a  new  trial  aS  too 
indefinite  to  present,  either  to  the  court  below  of  to  this 
court,  any  question  for  decision.  How  can  we  know  where 
to  look,  in  a  record  of  one  hundred  and  sixty  pages,  for  this 
admitted  or  excluded  testimony?  or  how  shall  we  recognize 
it  when  we  have  found  it? 

Seventh.  Error  of  law  in  refusing  to  give  written  instruc- 
tions, asked  by  defendant,  three,  four,  and  six. 

We  have  examined  these  instructions,  and  think  that  they 
were  properly  refused. 

Eighth.  Error  of  law  in  giving  instructions  one,  two, 
three,  four,  five,  six,  eight,  and  nine. 

The  first  six  related  to  the  question  of  fraud,  and  seem  to 
us  to  be  correct.  The  eighth  informs  the  jury  that  if  the 
books  which  were  given  in  evidence  were  kept  by  the  firm 
of  Eden,  Copeland  &  Co.,  for  the  purpose  of  their  daily  ac- 
counts with  all  persons  having  dealings  with  them,  and  were 
subject  to  the  inspection  of  the  defendant,  as  a  member  of 
the  firm,  the  entries  therein  pertaining  to  matters  in  contro- 
versy will  be  considered,  as  to  all  the  entries  made  up  to 
the  2 1  St  day  of  September,  1867,  as  correct,  unless  the  con- 
trary has  been  shown  by  the  evidence.    We  see  no- objection 
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to  this.  It  made  the  books  of  the  firm  prima  facie  evidence 
against  the  members  as  to  the  matters  entered  thereon  prior 
to,  and  at  the  time  of,  the  transaction  in  question.  Such 
seems  to  be  the  law.    Lindley  Partnership,  looo. 

There  is  no  ninth  charge  in  the  record. 

Other  questions  were  presented  on  the  motion  for  a  new 
trial,  but  as  they  relate  to  matters  which  will  not  probably 
arise  again,  we  need  not  consider  them. 

The  motion  in  arrest  of  judgment  calls  in  question  the 
sufficiency  of  the  complaint;  but,  upon  examination  of  it,  we 
think  it  is  sufficient  Other  reasons  for  arresting  the  judg- 
ment were  assigned,  but  they  are  not  causes  for  arresting 
the  judgment. 

The  judgment  is ^ reversed,  with  costs;  and  the  cause  re- 
manded, with  instructions  to  grant  a  new  trial. 

y.  T.  Dye  and  A.  C.  Harris,  for  appellant 

E.  W.  Kimball,  E.  H.  Lamme^  R.  0.  Hawkins^  y.  Hanna, 
and  F.  Knefier,  for  appellee. 


RowE  V.  Arnold. 

Parties. — AduUsi — Presumpion  of  Law. — ^The  law  jvestunes  that  all  parties 
to  a  suit  are  adults,  unless  the  contrary  is  made  to  appear. 

Next  Friend. — Consent, — ^Where  a  complaint  filed  before  a  justice  of  the 
peace  is  signed  by  one  as  next  friend  of  the  plaindff,  it  is  a  sufficient  con- 
sent in  writing  under  section  xi,  2  G.  &  H.  42. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

Pettit,  J. — This  suit  was  brought  before  a  justice  of  the 
peace  by  the  appellee  against  the  appellant,  on  the  following 
cause  of  action:  ''John  Rowe  in  account  with  George 
Arnold,  debtor  for  labor  done  by  plaintiff  for  defendant 
from  March  nth,  1870,  until  May  20th,  1870,  at  sixteen 
dollars  per  month — ^thirty-seven  dollars  and  fifty  cents* 
George  Arnold  by  Ezra  Huffman,  his  next  friend.'' 
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The  transcript  of  the  justice  says  that  the  defendant 
moved  to  dismiss  the  cause,  for  the  reason  that  the  suit  is  in 
the  name  of  George  Arnold  by  Ezra  Huffman,  his  next 
friend,  and  the  summons  has  not  the  name  of  Ezra  Huffman 
in  it  The  motion  was  overruled.  The  summons  is  not  in 
the  transcript,  and  we  cannot  say  that  it  did  not  contain  the 
name  of  the  next  friend,  even  if  it  were  necessary  that  it 
should,  which  we  do  not  decide.  On  appeal  to  the  common 
pleas,  the  clerk's  entry  sajrs,"  The  defendant  moves  the  court 
to  dismiss  the  cause  herein  for  want  of  next  friend."  The 
motion  was  overruled,  and  exception  taken. 

The  correctness  of  this  ruling  is  the  only  question  in  the 
case.  The  record  nowhere  shows  that  George  Arnold  was 
a  minor,  and  the  name  of  the  next  friend  might  have  been 
treated  as  surplusage,  and  the  cause  prosecuted  in  the  name 
of  Arnold;  for  the  law  presumes  that  all  parties  to  suits  are 
adults,  unless  the  contrary  is  made  to  appear.  Hanly  v. 
Letnn,  5  Ohio,  228.  But  the  complaint  is  signed  by  HufT- 
man  as  the  next  friend,  and  is  a  sufficient  consent  in  writing 
under  sec.  11,  2  G.  &  H.  42.  We  may  add  that  the  transcript 
shows  that  the  next  friend  also  appeared  as  attorney  for  the 
plaintiff,  and  tried  the  cause  before  the  justice. 

The  court  committed  no  error  in  overruling  the  motion  to 
dismiss. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages,  at 
the  costs  of  the  appellant. 

W.  D.  Lee  and  P.  H.  Lee,  for  appellant 


Peacock  et  ux,  v.  Albin. 

Witness. — Statute, — Heirs, — Under  the  second  proviso  in  the  act  of  March 
lith,  1867,  3  Ind.  Stat.  559,  «  defining  who  shall  be  competent  witnesses,'' 
etc.,  the  word  ''hdrs"  indudes  all  persons  who  take  any  portion  of  the  es* 
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tate  under  the  statute  of  descents,  or  who  would  have  Cbus  taken,  did  fhxy 
not  take  by  virtue  of  a  will.    A  widow  taking  by  will  is  an  heir. 

Same. — Chose  in  Action, — The  words  "other  property,"  in  the  proviso,  do 
not  apply  to  an  action  brought  upon  evidences  of  debt  or  things  in  action, 
which  belonged  to  an  ancestor  and  descended  under  the  statute  to  an  heir,  or 
were  bequeathed  by  a  will  to  a  person  who  would  have  inherited  under  the 
statute. 

Same. — Assignment  of  Claims. — ^Under  the  first  proviso  of  said  act  regarding 
witnesses,  the  assignment  of  uncollected  claims,  when  made  in  the  mode  pre- 
scribed for  assigning  such  claims  to  heirs  or  legatees,  does  not  restore  the 
competency  of  witnesses,  who  would  have  been  incompetetit  if  the  action 
had  been  brought  by  an  administrator  or  executor. 

APPEAL  from  the  Harrison  Circuit  Court 

BuSKiRK,  C.  J. — ^This  was  an  action  brought  by  the  appel- 
lants, before  a  justice  of  the  peace  on  a  promissory  note, 
executed  by  the  defendant  below,  and  appellee  here,  on 
the  1st  day  of  July,  1856,  payable  to  Samuel  H.  Keen, 
who  was  then  in  full  life,  which  note  was  afterward,  on  the 
22d  day  of  April,  1866,  assigned  by  Robert  Leffler,  execu- 
tor of  the  last  will  and  testament  of  said  Keen,  deceased,  to 
Ella  Keen  (now  Peacock),  one  of  the  appellants,  and  sole 
legatee  under  the  said  will,  which  assignment  was  made  in 
pursuance  of  an  order  of  the  court  of  common  pleas  of  Har* 
rison  county,  under  the  provisions  of  section  no  of  "ail 
act  providing  for  the  settlement  of  decedents'  estate^." 

Judgment  was  rendered  by  the  justice  of  the  peace  in 
favor  of  the  plaintiffs,  from  which  the  defendant  appealed  to 
the  circuit  court,  in  which  court  a  judgment  was  rendered 
for  the  defendant. 

The  plaintiffs  moved  the  court  for  a  new  trial,  which  mo- 
tion was  overruled,  and  the  plaintifis  excepted. 

Upon  the  trial  of  the  cause,  the  following  facts  were  ad- 
mitted to  be  true :  That  said  Samuel  H.  Keen  had  departed 
this  life;  that  prior  to  his  death  he  executed  his  last  will  and 
testament,  by  which  he  devised  all  of  his  real  and  personal 
property  to  his  then  wife,  and  now  one  of  the  plaintiffs ; 
that  Robert  LefHer  was  appointed  the  executor  of  said  will, 
who  qualified  as  such;  that  on  the  26th  day  of  April,  1866, 
the  said  executor  had  paid  all  the  debts  against  the  estate 
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of  said  Keen;  that  the  note  sued  on  was  a  part  of  the  assets 
of  said  estate,  and  as  such  was  assigned  by  the  said  LefBer, 
executor  as  aforesaid,  to  Ella  Keen,  who  was  at  that  time 
Keen's  widow ;  that  said  assignment  was  made  by  and  in 
pursuance  of  an  order  of  the  court  of  common  pleas  of 
Harrison  county,  in  order  that  the  executor  might  settle  the 
estate.  The  plaintiffs  made  all  the  proof  that  was  necessary 
to  entitle  them  to  recover,  if  no  defence  was  made. 

The  defence  was  that  the  defendant  had  paid  and  dis- 
charged the  note  in  suit  to  Keen  in  his  lifetime.  The  de- 
fendant offered  himself  as  a  witness  in  his  own  behalf,  and 
over  the  objection  and  exception  of  the  appellants  he  was 
permitted  to  testify  in  reference  to  the  payment  of  the  said 
note. 

This  ruling  is  assigned  for  error,  and  is  the  principal  ques- 
tion discussed  by  counsel  in  their  briefs. 

It  is  claimed  by  the  appellants  that  the  appellee  was  ren- 
dered incompetent  as  a  witness  by  the  first  and  second  provisos 
to  the  second  section  of  ''an  act  defining  who  shall  be  com- 
petent witnesses,"  etc.,  approved  March  nth,  1867.  See  3 
Ind.  Stat.  559. 

The  first  section  of  the  above  act  defines  who  are  competent 
witnesses,  and  renders  any  person,  a  party  in  a  civil  action, 
competent  to  testify  in  his  own  beludf,  or  in  behalf  of  any 
other  party  or  parties  therein. 

The  second  section  defines  who  are  incompetent  as  wit- 
nesses. There  are  two  provisos  to  this  section,  which  read 
as  follows: 

''  Provided,  that  in  all  suits  where  an  executor,  adminis- 
trator or  guardian  is  a  party  in  the  case  where  a  judgment 
may  be  rendered  cither  for  or  against  the  estate  represented 
by  such  executor,  administrator  or  guardian,  neither  party 
shall  be  allowed  to  testify  as  a  witness  unless  required  by 
the  opposite  party,  or  by  th6  court  trying  the  cause,  except 
in  cases  arising  upon  contracts  made  w^h  the  executor, 
administrator  or  guardian  of  such  estate."  ***** 
''And  provided  further,  that  in  all  suits  by  or  against  heirs. 


28  SUPREME  COURT  OF  INDIANA. 


Peacock  et  ux,  v.  Albin. 


founded  on  a  contract  with  or  demand  against  the  ancestor, 
the  object  of  which  is  to  obtain  title  to  or  possession  of  land 
or  other  property  of  such  ancestor,  or  to  reach  or  affect  the 
same  in  any  way,  neither  party  shall  be  allowed  to  testify  as 
a  witness  as  to  any  matter  which  occurred  prior  to  the  death 
of  such  ancestor,  unless  required  by  the  opposite  party  or 
by  the  court  trying  the  cause,  and  the  assignor  of  the 
plaintiif  in  any  such  suit,  where  there  has  been  an  assign- 
ment of  the  cause  of  action,  shall  be  deemed  and  held  to  be 
a  party  within  this  provision." 

Pursuing  the  order  adopted  by  counsel  in  their  briefs,  we 
will,  in  the  first  place,  consider  the  second  proviso.  Two 
questions,  as  applicable  to  the  case  under  consideration, 
arise  under  such  proviso;  and  they  are,  first,  whether  Mrs. 
Peacock,  being  the  sole  devisee  and  legatee  under  the  will 
of  her  former  husband,  can  be  regarded  as  an  heir  within  the 
meaning  of  the  said  proviso;  and,  second,  whether  the 
above  proviso  embraces  a  chose  in  action. 

The  general  rule  laid  down  by  the  statute  under  examina- 
tion is,  that  all  parties  to  a  civil  action  are  competent  wit- 
nesses in  their  own  behalf,  or  in  behalf  of  other  parties  to 
such  action.  The  above  proviso  makes  an  exception  to  the 
general  rule  by  which  either  party  to  an  action  by  or 
against  heirs  is  disqualified. 

The  first  inquiry  is,  whether  either  party  in  this  action 
sues  or  is  sued  in  the  capacity  of  heir. 

Perkins,  J.,  in  delivering  the  opinion  of  this  court,  in 
Thomas  v.  T/tomaSy  1 8  Ind.  9,  remarked :  '*  It  may  be  said 
that,  in  this  State,  heirs  are  made  as  well  by  law,  as  by  will, 
but  are  not  born,  are  haredes  facH,  not  natiy  It  has  been 
repeatedly  decided  by  this  court  that  the  widow  takes  as  heir 
to  her  husband. 

It  is  said  by  Redfield,  in  his  work  on  wills,  that  where  the 
word  heir  is  used  in  a  will,  it  is  to  be  construed  as  meaning  "  the 
next  of  kin,  and  as  including  those  persons  who  would  take 
the  estate  under  the  statute  of  distributions."    If  Keen  had 
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died  intestate,  his  widow  would  have   been  his  sole  heir 
under  our  statute  of  descents. 

We  are  clearly  of  the  opinion  that  the  word  heirs  as  used 
in  the  above  proviso  was  intended  to  include  all  persons, 
whether  they  took  the  estate  under  the  law  or  by  virtue  of  a 
will,  in  all  cases  where  the  devisee  or  legatee  would  have 
taken  any  portion  of  the  estate  under  the  statute  of  descents. 
Any  other  construction  would  be  narrow  and  illiberal. 

We  are  of  the  opinion  that  Mrs.  Peacock  should  be  re- 
garded as  an  heir  within  the  meaning  of  the  above  proviso. 
But,  regarding  Mrs.  Peacock  as  the  heir  of  her  husband, 
does  this  case  come  within  the  above  proviso  ?  Is  it  the 
purpose  of  the  above  proviso  to  exclude  parties  in  all  cases 
founded  on  a  contract  with,  or  demsmd  against,  the  ancestor, 
where  heirs  are  parties,  plaintiff  or  defendant  ?  If  the  pur- 
pose was  to  exclude  parties  as  witnesses  in  all  cases,  it 
seems  to  us  that  the  legislature  might  have  expressed  such 
purpose  in  a  niuch  briefer  and  far  more  intelligible  manner. 
It  would  only  have  been  necessary  to  have  said, ''that  in 
ail  suits  by  or  against  heirs,  founded  on  a  contract  with,  or 
demand  against,  the  ancestor,  neither  party  shall  be  allowed 
to  testify,"  etc.  This  would  have  expressed  the  legislative 
intention  in  a  very  clear  and  unmistakable  manner.  If  such 
had  been  the  language,  there  would  have  been  no  room  for 
doubt,  or  necessity  of  construction.  But  the  language  is 
quite  different.  It  provides,  *'  that  in  all  suits  by  or  against 
heirs,  founded  on  a  contract  with  or  demand  against  the 
ancestor,  the  object  of  which  is  to  obtain  title  to  or  posses- 
sion of  land  or  other  property  of  such  ancestor,  or  to  reach 
or  affect  the  same  in  any  way,  neither  party  shall  be  allowed 
to  testify,"  etc. 

It  seems  quite  clear  to  us,  that  it  was  the  purpose  of  the 
legislature  to  confine  the  rule  in  its  operation  to  a  particular 
class  of  cases.  It  is  very  manifest  that  it  was  not  intended 
that  it  should  apply  to  all  cases  where  the  suit  was  founded 
on  a  contract  with,  or  demand  against,  the  ancestor,  but  the 
difficulty  is  in  determining  in  what  particular  actions  the 
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rule  is  to  operate.  It  is  very  obvious,  that  in  all  actions  by 
or  against  heirs,  to  obtain  title  to  or  possession  of  land  of 
an  ancestor,  or  to  reach  or  aflfect  the  same  in  any  way,  neither 
party  shall  be  allowed  to  testify.  The  ambiguity  arises 
upon  the  phrase,  "or  other  property."  The  rules  of  con- 
struction laid  down  in  the  code  may  aid  in  placing  a  con- 
struction upon  the  words  "  or  other  property." 

"The  word  'land'  and  the  phrases  'real  estate'  and  'real 
property,'  include  lands,  tenements,  and  hereditaments. 

"The  phrase  'personal proper^'  includes  goods,  chattels, 
evidences  of  debt,  and  things  in  action. 

"The  word  'property'  includes  personal  and  real  prop* 
erty." 

By  the  above  rules  of  construction,  when  the  phrase, 
"personal  property"  is  used,  it  includes  goods,  chattels, 
evidences  of  debt,  and  things  in  action ;  but  when  the  word 
"property"  is  used,  it  includes  only  personal  and  real  prop- 
erty. We  are  of  the  opinion  that  the  phrase  "  other  prop- 
erty" should  be  construed  not  to  embrace  "evidences  of 
debt  and  things  in  action,"  when  a  judgment  for  money  is 
demanded.  It  was  evidently  intended  to  exclude  as  wit- 
nesses parties  to  an  action  brought  by  or  against  heirs  to 
foreclose  a  chattel  mortgage  given  by  an  ancestor,  or  to  an 
action  to  recover  the  possession  or  determine  the  title  to 
"property"  other  than  "real  estate,"  and  it  mayapfJyto 
other  cases  that  do  not  now  occur  to  us.  If  we  should 
apply  the  exclusion  to  evidences  of  debt  and  things  in  action, 
the  rule  would  become  general  and  apply  to  nearly  all 
actions  founded  upon  a  contract  with,  or  demand  against,  an 
ancestor,  wh^n  brought  by  or  against  heirs. 

The  second  proviso  must  be  construed  in  connection  with 
the  first  proviso,  so  that  effect  can  be  given  to  each.  We 
are  bound  to  presume  that  they  were  not  intended  to  apply 
to  the  same  classes  of  cases.  The  first  excludes  the  living 
from  testifying  against  the  dead  in  all  actions  where  an 
executor,  administrator,  or  guardian  is  a  party,  where  a 
judgment  may  be  rendered  either  for  or  against  an  estate. 
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The  object  of  the  actions  contemplated  by  this  section  is  to 
recover  a  judgment  for  money.  They  consist  mainly  of 
claims  filed  against  an  estate,  and  actions  brought  by  execu- 
tors, administrators,  and  guardians,  on  accounts  and  notes 
that  were  owing  to  the  decedent  in  his  lifetime.  It  also 
embraces  actions  upon  contracts,  agreements,  and  the  like, 
where  a  judgment  in  money  is  sought  It  is  very  seldom 
that  an  executor  or  administrator  is  either  a  proper  or  neces- 
sary party  to  an  action,  the  object  of  which  is  to  obtain  title 
to  or  possession  of  lands  or  personal  property;  but  where 
they  are  such  parties,  the  other  parties  to  the  action  are 
excluded  from  testi5^ng. 

The  second  proviso  embraces  actions  brought  by  or 
against  heirs,  founded  on  a  contract  with,  or  demand  against, 
an  ancestor,  the  object  of  which  is  to  obtain  title  to  or  pos* 
session  of  land  or  specific  articles  of  property,  or  to  afiect 
the  same  in  anyway*  This  proviso  was  not  intended  to 
apply  to  actions,  the  object  of  which  was  to  recover  a  judg- 
ment for  money.  It  embraces  actions  to  obtain  the  posses* 
sion  of  land;  for  specific  performance  of  contracts  with  the 
ancestor  in  reference  to  land ;  to  quiet  the  title  to  lands,  or 
to  remove  a  doud  fi-om  such  title ;  and  actions  to  obtain  the 
possession  or  try  the  title  to  articles  of  personal  property ; 
and  there  are  doubtless  other  actions' than  those  enumerated, 
to  which  this  proviso  will  apply*  This  construction  gives 
fiill  force  and  effect  to  each  proviso,  and  will,  in  our  judg- 
ment, exclude  the  living  from  testifying  agsunst  the  dead  in 
all  the  cases  contemplated  by  the  legislature. 

We,  therefore,  hold  that  the  above  proviso  does  not  apply 
to  an  action  brought  upon  ''evidences  of  debt  or  things  in 
action,"  which  belonged  to  an  ancestor,  and  descended,  under 
the  statute,  to  an  heir,  or  was  bequeathed  by  a  will  to  a 
person  who  would  have  inherited  under  the  statute  of 
descents. 

We  are  next  to  inquire  and  determine  whether  the  appellee 
was  ;excluded  as  a  witness  under  the  first  proviso  above 
quoted    It  is  very  clear  that  the  language  of  the  proviso 
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would  not  render  him  incompetent ;  but  we  have,  after  very 
mature  consideration,  arrived  at  the  conclusion  that  he 
comes  within  the  spirit  and  legislative  intention. 

It  is  very  manifest  that  the  intention  of  the  legislature,  in 
enacting  the  proviso  under  examination,  was  to  provide  a 
protection  against  filing  unjust  claims  against  decedents' 
estates,  and  against  setting  up  unjust  defences  to  an  action 
brought  by  the  representatives  of  a  deceased  person,  founded 
on  a  demand  due  to  such  decedent  in  his  lifetime.  The 
purpose  was  well  expressed  by  this  court,  in  Malady  v. 
McEnary^  30  Ind.  273,  where  it  was  said,  that  "death  having 
sealed  the  lips  of  one,  the  law  seals  the  lips  of  the  other." 
If,  then,  the  purpose  was  to  guard  and  protect  decedents* 
estates,  why  limit  the  operation  of  the  law  to  the  time  when 
the  estate  is  represented  by  the  executor  and  administrator  ? 
Such  a  construction  would  lead  to  an  absurdity  and  great 
injustice.  It  would  protect  the  estate  while  represented  by 
the  administrator  or  executor,  but  would  afford  no  protection 
when  the  estate  was  represented,  under  the  provisions  of 
the  statute,  by  the  heirs  at  law,  or  the  devisees  and  legatees 
under  a  will.  The  executor  or  administrator  does  not  rep- 
resent himself,  nor  does  the  heir  or  legatee,  but  the  estate. 
The  executor  or  administrator  represents  the  estate  until  the 
debts  are  paid.  The  law  then  authorizes  the  executor  or 
administrator  to  assign  to  an  heir  or  legatee  any  unpaid 
claims  due  such  estate.    The  statute  reads  as  follows : 

"Sec.  114.  If  at  the  time  of  the  final  settlement,  all  the 
claims  against  such  estate,  except  legacies,  be  paid,  and  there 
remains  due  such  estate  any  uncollected  claim,  if  any  legatee 
or  heir  whose  share  does  not  exceed  the  amount  thereof 
will  accept  it  in  payment  of  so  much  of  his  share,  the  same 
shall  be  assigned  or  delivered  to  him  by  the  executor  or 
administrator,  and  the  estate  shall  be  finally  settled.'*  2  G. 
&H.  518. 

At  the  time  the  above  act  was  passed,  parties  to  an  action 
were  not  competent  witnesses  for  or  against  each  other,  but 
they  were  subsequently  rendered  competent    When  the 
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assignment  is  made  in  pursuance  of  the  above  statute^  the 
administrator  or  executor  ceases  to  represent  the  estate,  but 
the  representation  is  devolved  by  law  upon  the  heir  or  lega- 
tee, and  they  thus  become  subrogated  to  the  rights  of  such 
executor  or  administrator.  The  assignment  cannot  transfer 
a  power  difTerent  in  nature  from  that  which  was  possessed 
by  the  assignor.  The  assignment  of  the  note  in  suit  by  the 
executor  to  the  widow  and  legatee  vested  in  her  all  the 
rights  which  the  executor  had,  and  entitled  her  to  all  the 
remedies  for  the  coUectipn  of  the  note  which  might  have 
been  employed  by  such  executor. 

The  rights  of  an  executor  in  and  to  the  things  in  action 
belonging  to  the  estate  which  he  represents  are  thus  defined 
by  Toller  on  Executors:  "The  interest  which  such  repre- 
sentative has  in  the  decedent's  property  is  very  different  from 
that  which  belongs  to  his  own.  Instead  of  being  an  abso- 
lute interest,  it  is  only  temporary  and  qualified.  He  is  not 
entitled  in  his  own  right,  but  in  auter  droits  in  the  right  of 
the  deceased.  He  is  interested  merely  with  the  custody 
and  distribution  of  the  effects." 

The  executor  of  Keen  had  no  title  to  the  note  in  suit, 
but  he  acquired  by  the  law  the  right  to  bring  suit  in  his 
representative  capacity,  and  the  power  to  collect  the  note 
and  apply  the  proceeds  to  the  purposes  of  the  estate;  and 
when  he  assigned  the  note  to  the  legatee,  he  did  not  assign 
any  title  that  he  had  in  the  note,  but  he  assigned  to  her  the 
right  to  sue  upon  and  collect  the  note.  An  executor  or  ad- 
ministrator who  assigns  a  claim  due  an  estate,  under  the 
above  quoted  section  of  the  statute,  assumes  none  of  the 
liabilities  which  attach  to  an  ordinary  assignor.  The  assign- 
ment is  by  operation  of  law.  The  appellee  would  have  been 
a  competent  witness  in  an  action  upon  the  note  brought  by 
the  decedent  in  his  lifetime.  The  death  of  Keen  rendered 
him  incompetent.  It  is  conceded  that  if  the  action  had 
been  brought  by  the  executor,  the  appellee  would  have 
been  an  incompetent  witness.  Then  how  was  his  com- 
VoL.  XXXIX.— 3 
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petency  restored?  The  law  which  rendered  him  incompetent 
has  not  been  altered  or  repealed.  The  note  belonged  to 
Keen  at  his  death,  and  by  virtue  of  his  will,  the  title  to  it 
was  vested  in  his  widow^  who  was  his  sole  legatee,  as  it 
would  have  descended  to  her  under  the  statute  of  descents 
if  there  had  been  no  will.  The  note  belonged  to  her  from 
the  death  of  her  husband,  subject  to  the  prior  and  paramount 
lien  of  the  creditors  of  the  decedent.  When  the  debts  were 
paid,  the  executor  was  authorized  by  our  statute,  by  an 
assignment,  to  confer  upon  the  legatee  the  power  to  sue  for, 
collect,  .and  apply  the  proceeds  to  the  payment  of  the  legacy 
created  by  the  will.  If  the  suit  had  been  brought  by  and 
in  the  .name  'Of  the  executor,  the  money,  when  collected, 
would  have  been  applied  by  him  to  the  payment,  first,  of 
the  expenses  of  tthe  administration;  second,  to  the  payment 
of  the  ordinary  debts;  and  third,  to  the  payment  of  the 
legacies,  Tlie  expenses  of  administration  and  the  ordinary 
debts  having  been  pai(^  Ahe  executor,  by  his  indorsement  of 
the  note,  delegated  to  the  widow  and  legatee  the  power  to 
collect  the  note  and  apply  .the  proceeds  to  the  payment  of 
the  legacy  created  by  the  will. 

We  have  seen  that  the  object  of  the  law  was  to  protect 
estates  from  the  payment  of  unjust  claims,  by  preventing  the 
living  from  testifying  against  the  dead.  This  is  effectually 
done  while  the  estate  is  represented  by  an  executor  or 
administrator.  The  plain  and  obvious  purpose  of  the  legis- 
lature, in  authorizing  an  assignment  of  claims  that  remained 
uncollected,  after  the  pa)anent  of  the  debts  of  the  estate, 
other  than  legacies,  was  to  save  the  estate  from  the  expense 
of  keeping  it  in  court,  and  this  commendable  object  would 
be  completely  defeated  if  such  assignment  would  re- 
store the  competency  of  persons  as  witnesses,  against 
whom  the  claims  were  assigned.  If  the  legislative  intent  is 
carried  into  effect,  we  are  unable  to  see  how  the  appellee  can 
occupy  any  better  or  more  favorable  position,  when  the 
estate  is  represented  by  the  heir  or  legatee,  under  an  assign- 
nxent,  than  he  would  when  it  was  represented  by  the  execu- 


MAY  TERM,  1872.  35 

Peacock  et  ux,  v.  Albin. 

tor.  The  estate  of  the  deceased  must  be  protected,  no 
matter  by  whom  represented.  It  is  our  duty  to  give  effect, 
if  it  can  be  done  consistently  with  the  rules  of  construction, 
to  the  statute  authorizing  the  assignment  of  uncollected 
claims  after  the  payment  of  the  debts.  It  is  a  wise  provision. 
Suppose  a  man  in  declining  health  owns  real  estate  worth 
ten  thousand  dollars ;  he  desires  to  make  suitable  provision 
for  his  family;  and  knowing  their  inability  to  manage  the 
(arm,  he  sells  it  for  ten  thousand  dollars,  on  a  credit  of  ten 
years,  pajrable  in  equal  annual  payments,  with  interest  The 
notes  are  made  payable  to  him.  He  dies.  Under  our  statute 
there  must  be  administration  upon  his  estate,  whether  he 
dies  testate  or  intestate.  Letters  of  administration,  with  or 
without  a  will  annexed,  are  taken  out.  By  the  end  of  the 
year,  the  administrator  or  executor  has  collected  enough 
of  the  claims  to  pay  the  expenses  of  administration  and 
all  the  debts  against  the  estate.  At  this  point  the  statute 
says  that  the  estate  may  be  settled,  if  the  heirs  at  law  or  the 
legatees  are  willing  to  take  an  assignment  of  the  uncollected 
claims.  By  this  statute,  the  expenses  of  keeping  the  estate 
in  court  for  nine  years  are  saved.  But  what  heir  or  legatee 
would  consent  to  take  an  assignment  of  the  notes  if  it  opened 
the  door  to  defences  that  would  not  exist  if  the  estate  was 
represented  by  an  administrator  or  executor?  They  would 
say  that  they  would  prefer  to  incur  the  expense  of  continu- 
ing the  estate  in  court,  rather  than  to  jeopardize  the  collec- 
tion of  the  notes. 

In  our  opinion,  after  very  careful  and  mature  considera- 
tion, we  can  only  give  full  force  and  effect  to  the  statutes 
under  consideration,  and  carry  out  the  plain  and  undoubted 
legislative  intention,  by  holding  that  the  assignment  of  un- 
collected claims,  when  made  in  the  mode  prescribed  in  the 
above  section  of  the  statute,  will  not  restore  the  compe- 
tency of  witnesses,  who  would  have  been  incompetent  if  the 
action  had  been  brought  by  an  administrator  or  executor. 

We,  therefore,  hold  that  the  court  below  erred  in  permit- 
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ting  the  appellee  to  testify  as  a  witness,  for  which  error  the 
judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  grant  a  new 
trial,  and  for  further  proceedings  in  conformity  with  this 
opinion. 

W.  N.  Tracewellf  for  appellants. 

W.  A.  Porter  and  T.  C.  Slaughter^  for  appellee. 


The  State  v.  Kinneman  et  al. 

TEBS.^^Crtminai  Law, — ^Under  the  present  statute  (Acts  1871,  p.  26,  sec  5}, 
oO'  an  indictment  or  information  against  two  or  more,  a  separate  docket  fee  is 
chargeable  against  each  defendant  who  pleads  guilty,  or  who  is  convicted 
on  a  plea  of  not  guilty. 

APPEAL  from  the  Grant  Common  Fleas. 

WoRDEN,  J. — Information  for  riot  against  the  appellees 
and  others.  The  appellees  pleaded  guilty,  and  they  were 
severally  fined.  The  district  attorney  moved  that  a  docket 
fee  be  taxed  against  each  of  the  appellees,  but  the  court 
overruled  the  motion,  and  allowed  but  one  docket  fee  to  be 
taxed  in  the  cause.  This  ruling  presents  the  only  question 
arising  in  the  case. 

Under  a  statute  of  1831,  which  provided  a  docket  fee  "for 
every  conviction  upon  an  indictment  or  presentment  on  plea 
of  not  guilty,"  it  was  held  that  the  prosecuting  attorney  was 
entitled  to  a  docket  fee  against  each  person  convicted  on  the 
same  indictment  T/ie  State  v.  Cripe^  5  Blackf.  6.  Under 
the  statutes  of  1852,  it  was  held  that  the  prosecutor  was  only- 
entitled  to  one  docket  fee  in  any  case,  whatever  might  be 
the  number  of  defendants.    Sunday  v.  Tlie  State,  6  Ind.  398. 

The  question  must  depend  upon  the  construction  of  the 
statute  of  137 1,  which  governs  the  case.  That  statute  pro- 
vides as  fc^ows : 
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**The  prosecuting  and  district  attorneys*  fees  shall  be  as 
follows,  to  wit: 

Docket  fee  on  plea  of  guilty  in  felony ^  $y  oo 

Docket  fee  on  plea  of  guilty  in  misdemeanor 5  00 

^^  *i*  ^^  ^p  ^p  ^p 

Docket  fee  on  plea  of  not  guilty  in  felonies 10  00 

Docket  fee  on  plea  of  not  guilty  in  misdemeanor....     7  00 

See  Acts  1871,  p.  26,  sec.  5. 

In  giving  a  construction  to  this  statute,  it  should  be  borne 
in  mind  that  in  joint  prosecutions  against  two  or  more  per- 
sons, each  one  is  liable  to  the  punishment  inflicted  upon 
himself  only,  and  is  not  jointly  liable  with  his  co-defend- 
ants. He  suffers  the  punishment  due  to  his  transgressions, 
but  not  for  the  sins  of  his  co-defendants.  The  punishment 
inflicted  upon  one  may  be  greater  or  less  than  that  inflicted 
upon  another.  The  judgment  should  be  against  each  sepa- 
rately (though  they  may  be  all  embraced  in  the  same  entry), 
and  there  should  not  be  a  joint  judgment  against  all.  TAe 
State  V.  Hopkins ^  7  Blackf.  494;  i  Bishop  Crim.  Law,  sec 
732,  etseq. 

The  statute  above  quoted  does  not  provide  (like  the  stat- 
ute of  1852,  quoted  in  the  case  cited  from  6  Ind.)  for  a 
docket  fee  in  a  "case,"  but  it  provides  for  a  docket  fee  on  a 
"plea."  In  this  respect  it  differs  essentially  from  the  statute 
of  1852.  There  must  be  as  many  pleas  as  there  are  de- 
fendants arraigned  upon  a  criminal  prosecution.  '  Each,  de- 
fendant sleads  for  himself  Then  there  may  be  different 
pleas  by  different  parties  to  the  same  indictment  On  a  plea 
of  guilty  in  misdemeanors,  the  docket  fee  is  five  dollars,  but 
on  a  plea  of  not  guilty,  on  conviction,  the  docket  fee  is 
seven  dollars.  If  there  is  to  be  but  one  docket  fee  charged 
in  a  case,  what  would  it  be  where  two  or  more  are  prose- 
cuted, and  some  plead  guilty  and  some  not  guilty,  those 
pleading  not  guilty  being  convicted?  Would  it  be  five  or 
seven  dollars? 

If  the  larger  sum  be  taxed  as  a  docket  fee,  will  it  be  ap- 
portioned amongst  the  parties  ?  or  will  they  all  be  Jointly 
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liable  for  it?  If  they  are  all  to  be  jointly  liable,  it  miglit 
turn  out  that  the  man  who  pleaded  guilty  would  hare  to  pay 
the  price  of  pleading  not  guilty* 

We  think,  under  the  present  statute,  that  on  an  indictment 
or  information  against  two  or  more,  a  separate  docket  fee  is 
chargeable  against  each  defendant  who  pleads  guilty,  or  who 
is  convicted  on  a  plea  of  not  guilty. 

The  order  of  the  court  below  in  respect  to  the  taxation 
of  docket  fees  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  the  court  below  to  tax  docket 
fees  in  accordance  with  this  opinion. 

y.  L.  Custer  and  B.  W.  ITafma,  Attorney  General,  for  the 
State. 

R.  W.  Bailey^  for  appellees. 


The  Cincinnati  and  Martinsville  Railroad  Company  and 
The  Indianapolis,  Cincinnati,  and  Lafayette  Railroad 
Company  v.  Townsend. 

Railroad. — Injury  to  Animals, — Two  Railroads. — Pleading, — ^The  Cincin- 
nati and  Martinsville  R.  R.  Co.  v,  Paskins,  36  Ind.  380,  adhered  to. 

APPEAL  from  the  Johnson  Common  Pleas. 

Downey,  J. — ^Two  errors  are  assigned  by  the  appellants  in 
this  case;  first,  overruling  the  separate  demurrers  of  the 
appellants  to  the  complaint ;  second,  overruling  the  motion 
of  the  appellants  for  a  new  trial. 

The  complaint,  after  the  usual  commencement,  alleged  that 

on  the day  of  October,  1868,  at  and  in  the  county  of 

Johnson,  and  State  of  Indiana,  the  said  Indianapolis,  Cin- 
cinnati, and  Lafayette  Railroad  Company,  while  running  and 
propelling  their  locomotive  and  cars  along  and  upon  that 
part  of  the  road  of  the  Cincinnati  and  Martinsville  Railroad 
Company  which  is  situated  in  said  county  of  Johnson,  and 
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without  any  fault  or  negligence  of  the  plaintiff,  ran  over, 
crippled,  maimed,  and  injured  one  colt,  the  property  of  the 
plaintiff,  of  the  value  of  ninety  dollars,  whereby  said  colt 
was  damaged  and  rendered  worthless,  and  of  ho  value  what- 
ever; that  at  the  time  and  place  when  and  where  said  colt 
entered  upon  said  railroad  track,  and  where  said  injury  was 
inflicted,  said  road  was  not  securely  fenced  in,  and  such  fence 
properly  maintained. 

And  for  a  further  complaint  herein,  said  plaintiff  says, 
that  on  the  20th  day  of  June,  1870,  at  and  in  the  county 
of  Johnson  and  State  of  Indiana,  the  said  Indianapolis, 
Cincinnati,  and  Lafayette  Railroad  Company,  while  run- 
ning and  propelling  her  locomotive  and  cars  along  and 
upon  that  part  of  the  road  of  the  Cincinnati  and  Martinsville 
Company  which  is  situated  in  said  county  of  Johnson,  and 
Without  any  fault  or  negligence  of  the  plaintiff  ran  over, 
crippled,  maimed,  and  injured  one  heifer,  the  property  of 
the  said  plaintiff^  and  of  the  value  of  thirty-five  dollars, 
whereby  said  heifer  was  damaged  and  rendered  worthless, 
and  of  no  value  whatever;  and  the  plaintiff  avers  that  at 
the  time  and  place  where  and  when  said  heifer  entered  upon 
said  railroad  track,  and  where  said  injury  was  inflicted,  said 
road  was  not  securely  fenced  in,  and  such  fence  properly 
maintained;  wherefore,  etc. 

It  is  quite  clear  to  us  that  the  complaint  in  this  case  was 
insufKcient,  and  that  the  demurrer  thereto  should  have  been 
sustained.  For  the  reasons,  see  The  Cincinnati  and  Martins- 
ville R.  R.  Co,  V.  Paskins,  36  Ind.  380. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded. 

D.  Hawe^  for  appellants. 

G.  M.  Overstreet  and  A.  B.  Hunter^  for  appellee. 
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iM  506      Sims  v.  The  Board  of  Commissioners  of  Monroe  County. 

Board  of  County  Commissioners.— ^fV//<y  Soldiers*  FamUUs.—A^al. — ^A., 
in  March,  1869,  filed  her  petition  before  the  Board  of  Commissioners  of  Mon- 
roe County,  alleging  that  she  was  the  widow  of  a  soldier  who  had  served  in 
the  army  of  the  United  States  from  August,  1862,  until  the  26th  day  of  June, 

1865,  when  he  was  honorably  discharged  by  reason  of  disability  contracted 
in  the  service;  that  while  in  the  service,  he  had  a  wife,  the  petitioner,  and 
three  children  under  twelve  years  of  age;  and  that  she  was  entitled  to  have 
and  receive  twelve  month's  pay  at  the  rate  of  fourteen  dollars  per  month,  out 
of  the  fund  collected  in  said  county  on  the  levy  made  under  the  act  of  March 
4th,  1865,  for  the  relief  of  families  df  soldiers,  seamen,  etc.  The  board  of 
commissioners  disallowed  the  claim,  and  the  petitioner  appealed  to  the  court 
of  conmion  pleas,  and  by  that  court  the  appeal  was  dismissed. 

Held,  that  as  the  later  act  of  December  20th,  1865,  in  terms  repealed  the  act  of 
March  4th,  1865,  and  provided  further,  that  all  disbursements  of  the  funds 
raised  under  the  act  repealed  should  trease  on  and  after  the  3d  day  of  March, 

1866,  and  as  the  claim  of  the  petitioner  was  one  to  obtain  a  sum  claimed  to 
be  due  under  the  act  of  March,  1865,  as  modified  by  that  of  December,  1865, 
and  as  the  claim  was  not  made  until  long  after  the  3d  of  March,  1866,  when 
disbursements  were  to  cease,  it  was  wholly  within  the  discretion  of  the  board 
of  commissioners  to  allow  it  or  not,  and  no  appeal  lay  to  any  other  conrt 
from  the -action  of  the  board. 

Same.— 'C^zxtf  Overruled, — Under  the  provisions  of  said  act  of  December, 
1865,  none  of  the  persons  enumerated  in  the  repealed  act  can  claim,  as  a  mat- 
ter of  right,  any  portion  of  the  fund,  since  the  3d  day  of  March,  1866.  Board 
of  Commissioners  of  Clinton  Cotmfy  v.  McDowell,  30  Ind.  87,  overruled. 

Appeal. — Board  of  Commissioners, — There  is  no  statute  which  authorizes  an 
appeal  from  the  action  of  the  board  of  commissioners  upon  a  matter  involving 
no  <}uestion  of  legal  right,  but  simply  a  matter  for  the  exercise  of  the  discre- 
tion of  the  board. 

APPEAL  from  the  Monroe  Common  Pleas. 

WoRDEN,  J. — ^This  cause  was  once  decided^  but  a  rehear- 
ing was  granted.  The  cause  has  been  again  submitted. 
After  again  considering  the  question  involved,  we  are  of 
opinion  that  the  judgment  below  should  be  affirmed  for  the 
reasons  stated  in  the  opinion  granting  the  rehearing,  which 
is  adopted  as  the  opinion  in  the  cause. 

The  judgment  below  is  affirmed,  with  costs. 

BusKiRK,  C.  J.y  having  been  of  counsel,  was  absent 
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On  Petition  for  a  Rehearing. 

WoRDEN,  J. — On  the  29th  of  March,  1 869,  the  appellant 
filed  her  petition  before  the  board  of  commissioners  of  said 
county,  alleging  that  she  was  the  widow  of  Robert  Sims ; 
that  in  the  year  1865,  there  was  levied  and  collected  in 
Monroe  county,  under  the  act  of  March  4th,  1865,  for  the 
relief  of  the  families  of  soldiers,  seamen,  marines,  etc.,  the 
sum  of  fourteen  thousand  one  hundred  and  sixty-six  dollars 
and  twenty-seven  cents,  of  which  the  sum  of  two  thousand 
five  hundred  and  thirty-two  dollars  and  eighty-seven  cents 
was  applied,  under  the  provisions  of  the  act  for  the  relief 
of  soldiers'  families,  leaving  the  sum  of  eleven  thousand  six 
hundred  and  thirty-three  dollars  and  forty  cents  of  the 
fund  in  the  county  treasury;  that  Robert  Sims  was  mus- 
tered into  the  service  of  the  United  States  as  a  private  in 
Company  B,  67th  Regiment  of  Indiana  volunteers,  on  the 
19th  of  August,  1862,  and  that  he  continued  in  the  service 
until  the  26th  of  June,  1865,  when  he  was  honorably  dis- 
charged by  reason  of  disability  contracted  in  the  service; 
that  he  was  not  a  commissioned  officer  during  any  part  of 
the  service;  that  he  had,  during  the  time  of  service, 
a  wife  and  three  children,  being  under  the  age  of  twelve 
years,  who  were  dependent  on  him  for  support,  and  had  not 
otherwise  sufficient  means  for  their  comfortable  support; 
that  during  said  period,  they  were  and  still  are  residents  of 
Washington  township,  in  said  county,  and  were  duly  enu- 
merated in  the  enumeration  taken  in  said  township,  under  the 
provisions  of  said  act,  but  were  never  paid  anything  there- 
under; that  they  are  entitled,  under  said  act  of  1865,  to 
twelve  months*  pay,  at  the  rate  of  fourteen  dollars  per 
month,  making  one  hundred  and  sixty-eight  dollars,  for 
which  they  demand  judgment. 

The  board  of  commissioners,  after  hearing  and  fully  con- 
sidering the  claim,  disallowed  it,  and  the  petitioner  appealed 
to  the  court  of  common  pleas,  in  which  court  the  appeal 
was  di^knissed,  and  the  appellant  excepted 
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The  only  question  in  this  court  is  whether  the  appeal  was 
correctly  dismissed. 

In  order  to  the  correct  solution  of  this  question,  it  is  nec- 
essary to  examine  the  ground  on  which  the  supposed  claim 
of  the  appellant  is  based. 

By  the  act  for  the  relief  of  the  families  of  soldiers,  etc., 
approved  March  4th,  1865  (Acts  1865,  general  session,  p. 
93),  it  was  provided  that  a  tax  be  levied  and  collected  for 
each  of  the  years  1865  and  1866  of  three  mills  on  the  dollar 
valuation  of  all  the  taxable  property  of  the  State,  and  one 
dollar  on  each  taxable  poll,  for  the  purpose  of  supporting 
soldiers'  families  and  sick  and  wounded  soldiers  in  hospitals. 

This  fund,  when  collected,  was  to  be  paid  into  the  State 
treasury,  and  one  hundred  thousand  dollars  thereof  for  eacH 
year  was  to  be  expended,  under  the  control  and  direction  of 
^e  governor,  for  the  relief  of  sick  and  wounded  Indiana 
soldiers  in  hospitals.  The  residue  of  the  fund  was  to  be 
paid  over  to  the  several  county  treasurers  at  their  semi-an- 
nual settlement  with  the  State,  according  to  an  apportion- ' 
ment  provided  for.  When  thus  paid  into  the  county  treas- 
ury, the  fund  was  to  be  under  the  control  of  the  commis- 
sioners for  the  purpose  named  in  the  act,  who  were  to  ap- 
portion the  same  to  the  several  townships  in  the  manner 
provided  for,  and  was  to  be  paid  over,  on  the  warrant  of  the 
county  auditor,  to  the  several  township  trustees,  in  equal 
monthly  proportions,  and  was  to  be  distributed  by  the  sev- 
eral trustees  for  the  relief  of  the  families  of  non-commis- 
sioned officers,  musicians,  and  privates  in  the  service,  who 
had  not  otherwise  sufficient  means  for  their  comfortable  sup- 
port, such  fact  to  be  determined  by  the  disbursing  officer; 
but  any  applicant  dissatisfied  with  his  decision  might  refer 
the  same  to  the  board  of  commissioners,  whose  decision 
should  be  final.  The  money  was  to  be  disbursed  as  follows : 
To  the  wife  or  mother  dependent  on  a  soldier,  eight  dollars 
per  month;  to  each  child  under  the  age  of  t;welve  years, 
two  dollars  per  month;  and  if  the  child  be  motherless,  four 
dollars  per  month,  subject  to  abatement  if  the  sum  raised 
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should  be  insufficieot  to  pay  said  amounts.  The  commis- 
aiopcts  were  authorized  to  borrow  money  for  the  purposes 
of  the  act,  in  anticipation  of  the  reception  of  the  money 
arising  from  the  tax. 

This  is  a  brief  statement  of  the  act  in  question,  without 
going  into  the  details  of  the  provisions  for  the  accomplish- 
ment of  the  general  purpose  thereof. 

On  the  20th  of  December,  1865,  an  act  was  passed,  the 
first  section  of  which,  in  terms,  repealed  the  act  above  speci- 
fied. Acts  Special  Session  1865,  p.  59.  The  residue  of  the 
latter  act  is  as  follows: 

*^  Sec.  2,  The  taxes  levied  in  pursuance  of  the  provisions 
of  the  above  entitled  act,  for  the  year  1865,  shall  be  collected 
and  retained  in  the  several  counties  where  the  same  was 
levied,  under  the  control  of  the  board  of  county  commis- 
sioners, and  by  them  applied  in  conformity  with  said  act,  as 
if  the  same  were  still  in  force,  subject  to  the  provisions 
herein  recited. 

''Sec.  3*  On  and  after  the  third  day  of  March,  1866,  all 
disbursements  from  such  funds  to  the  persons  in  said  act 
enumerated  shall  cease,  and  the  unexpended  balance  of  such 
levy  for  the  year  1865  shally  when  collected  after  the  pay- 
ment of  such  sums  of  money  with  interest  thereon  as  may 
have  been  by  the  board  of  commissioners  borrowed,  in  pur- 
suance of  the  provisions  of  section  twelve  of  the  above 
entitled  act,  be  held  and  retained  in  the  treasuries  of  the 
several  counties  where  the  same  was  levied  and  collected,  as 
other  county  revenue ;  and  it  shall  be  the  6}xty  of  the  boards 
of  commissioners  of  the  several  counties  to  provide,  in  such 
manner  as  they  shall  deem  best,  in  a  liberal  manner  fi-om 
said  fund,  or  from  the  general  fund  of  the  county,  for  the 
necessary  support  of  needy  persons  of  the  following  classes, 
to  wit : 

*'  First  Non-commissioned  officers  and  soldiers  who  have 
been  or  are  now,  or  shall  hereafter  become  disabled,  by 
reason  of  wounds  or  diseases,  incurred  or  contracted  in  the 
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• 

line  of  duty,  in  the  service  of  the  State  or  of  the  United 
States,  in  the  late  war  for  the  suppression  of  the  rebellion. 

"Second.  The  wives  and  children  and  mothers,  who  were 
dependent  on  such  soldiers ;  the  widows  and  children  of  all 
officers  and  soldiers  who  were  killed,  or  died  from  wounds 
or  disease  done  or  contracted  in  the  line  of  duty  in  such 
service,  or  who  have  since  died,  or  who  shall  hereafter  die 
from  any  of  such  causes.  But  in  no  case  shall  the  benefi- 
ciaries of  this  act  be  included  among  the  poor,  provided  for 
by  the  existing  laws,  nor  shall  they  be  sent  to  the  county 
infirmaries  provided  for  such. 

•'  Sec.  4.  The  treasurers  of  the  several  counties  shall  pay 
over  to  the  state  treasurer  five  per  cent  of  all  the  taxes 
levied  and  collected  or  to  be  collected  under  the  provisions 
of  said  act  for  the  year  1865,  out  of  which  five  per  cent, 
shall  be  paid  any  indebtedness  incurred  or  created  by  the 
governor  in  anticipation  of  the  one  hundred  thousand  dol- 
lars appropriated  by  the  second  section  of  the  above  named 
act,  for  the  year  1865,  for  the  relief  of  sick  and  wounded 
Indiana  soldiers  in  hospitals  and  the  residue  of  the  said  five 
per  cent,  maybe  applied,  under  the  direction  of  the  governor, 
to  the  relief  of  sick,  destitute,  wounded  or  disabled  Indiana 
soldiers,  who  have  been  honorably  discharged  and  may  need 
such  assistance,  and  the  amount  and  manner  of  such 
expenditure  shall  be  reported  by  the  governor  to  the  next 
general  assembly. 

''Sec.  5.  Nothing  in  this  act  shall  be  construed  so  as  to 
prevent  the  boards  of  commissioners  of  any  county  from 
allowing  to  the  families  of  soldiers  the  amount  to  which  they 
are  entitled  by  the  provisions  of  the  act  hereby  repealed  for 
the  year  1865,  in  all  cases  where  the  same  has  not  been 
allowed. 

"  Sec.  6.  It  is  hereby  declared  that  an  emergency  exists 
for  the  immediate  taking  effect  of  this  act,  and  the  same  is 
therefore  declared  to  be  in  force  and  efTect  from  and  after 
its  passage." 

It  will  be  seen,  by  reference  to  the  second  section  of  the 
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act  above  set  out,  that  the  taxes  levied  for  the  year  1865 
were,  notwithstanding  the  repeal  of  the  former  law,  to  be 
collected,  but  instead  of  being  paid  into  the  state  treasury, 
they  were  to  be  retained  in  the  several  county  treasuries,  and 
be  under  the  control  of  the  conunissioners,  and  by  them 
applied  in  conformity  with  the  repealed  act,  as  if  the  same 
were  still  in»  force,  subject^  however,  to  the  provisions  of  the 
repealing  act. 

Among  the  essential  provisions  of  the  latter  act  are  these : 
that  all  disbursements  of  the  funds  to  the  persons  enumer- 
ated in  the  repealed  act  shall  cease  on  and  afler  the  3d.  of 
March,  1866,  and  that  the  unexpended  balance  of  such  levy 
for  the  year  1865,  after  paying  any  sum  with  the  interest 
thereon  which  the  commissioners  might  have  borrowed 
under  the  provisions  of  the  repealed  act,  should  be  retained 
in  the  county  treasuries  as  other  county  revenue. 

We  think  that,  under  this  provision,  none  of  the  persons 
enumerated  in  the  repealed  act  can  claim,  as  a  matter  of 
right,  any  portion  of  the  fund  in  question  after  the  time 
limited  for  the  disbursement  thereof,  viz.,  the  3d  of  March, 
1 866,  although  the  claim  may  be  for  time  that  elapsed  pre- 
viously to  that  date.  The  statute  above  quoted  says,  that 
'disbursements"  from  the  fund  shall  cease  on  and  after  that 
day.  Disbursement,  according  to  the  standard  lexicons,  is 
the  act  of  paying  out  If  paying  out  is  to  cease  on  that 
day,  by  what  right  can  a  party  claim  that  it  shall  be  con- 
tinued after  that  day,  although  he  claims  for  time  that 
elapsed  before  that  day?  That  the  legislature  used  the  term 
I  •'disbursements"  in  its  ordinary  sense,  and  as  synonymous 

with  paying  out,  is  shown  by  the  provision  that  the  "  unex- 
pended balance"  of  the  fund,  after  paying  borrowed  money 
and  interest,  should  be  retained  in  the  county  treasury  as 
other  county  revenue.  This  "unexpended  balance"  must 
have  reference  to  the  balance  unexpended  at  the  time  when 
the  disbursements  were  to  cease ;  and  that  balance  was  to 
be  retained  in  the  treasury  of  the  county  as  other  county 
funds.    This  is  utterly  inconsistent  with  the  idea  that  the 
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persons  enumerated  in  the  repealed  act  have  a  legal  right  to 
claim  the  fund  after  that  time. 

The  conclusion,  that  by  the  terms  of  the  statute  in  ques- 
tion, the  parties  enumerated  in  the  repealed  act  have  not  the 
right  to  claim  any  part  of  the  fund  after  the  time  limited  for 
the  disbursement  thereof,  is  placed'  beyond  doubt  by  the 
fifth  section,  which  provides,  that  '-nothing  in  the  act  shall 
be  so  construed  as  to  prevent  the  board  of  commissioners 
of  any  county  from  allowing  to  the  families  of  soldiers  the 
amount  to  which  they  are  entitled  by  the  provisions  of  the 
act  repealed,  for  the  year  1865,  in  all  cases  where  the  same 
has  not  been  allowed."  These  provisions,  taken  altogether, 
amount  to  this,  that  the  disbursements  shall  be  obligatory 
upon  the  counties  until  March  3d,  1866, and  no  longer;  but 
the  board  of  commissioners  of  any  county  may,  neverthe- 
less, allow  to  the  families  of  soldiers  after  that  time,  where 
it  has  not  been  allowed.  It  is  entirely  discretionary  with 
the  board,  whether  they  will  make  such  allowance  after  the 
time  limited.  They  are  authorized,  but  not  required,  to 
make  such  allowance. 

The  right  of  the  persons  enumerated  in  the  repealed  act, 
to  the  money,  can  in  no  sense  be  regarded  as  a  vested  right 
before  the  money  is  paid  over  to  them.  It  does  not  depend 
upon  contract,  the  obligation  of  which  cannot  be  violated, 
but  simply  upon  the  bounty  of  the  State,  well  bestowed 
upon  the  families  of  soldiers  who  were  periling  their  lives 
in  the  service  of  the  country.  But  this  bounty  might  be 
given  or  withheld  at  any  time  by  the  State,  at  the  pleasure 
of  the  legislature. 

If  the  right  to  the  money  became  a  vested  right  before 
the  persons  enumerated  received  it,  it  must  have  been  vested 
by  the  passage  of  the  original  law;  and  if  that  gave  them 
such  a  vested  right  as  could  not  be  taken  away,  it  follows 
that  the  repeal  of  the  law  is  void,  and  the  persons  enumera- 
ted are  yet  entitled  to  the  fund  for  both  the  years  1865  and 
1866.  We  think  it  was  clearly  within  the  power  of  the 
legislature  to  provide  that  disbursements  under  the  law 
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should  cease  at  the  time  specified.  This  provision  was  in 
itself  reasonable,  as  it  gave  the  parties  interested,  who  were 
entitled  to  monthly  disbursements  for  their  support,  between 
two  and  three  months  after  the  passage  of  the  law,  in  which 
to  make  application  for  the  bounty  of  the  State,  which  was 
intended  to  supply  their  daily  wants  and  necessities. 

The  conclusion  at  which  we  have  arrived,  from  an  atten- 
tive examination  of  the  statutes  in  question,  is,  that  the  per- 
sons enumerated  in  the  repealed  act  are  not  entitled,  as  a 
matter  of  right,  to  any  portion  of  the  fund  in  question 
where  they^  did  not  claim  it  within  the  time  limited  for  the 
disbursement  thereof,  and  that  they  cannot  maintain  an 
action  therefor;  but  that  the  board  of  commissioners  of 
the  proper  county  may,  in  their  discretion,  allow  it  to  them. 
We  think  also  that,  as  the  allowance  by  the  board,  or  their 
refusal  to  allow  the  same,  is  a  matter  purely  in  the  dis- 
cretion of  the  board,  no  appeal  lies  to  any  other  court  from 
the  exercise  of  such  discretion. 

We  are  aware  that  in  the  case  of  the  Board  of  Commis- 
sioners of  Clinton  County  v  McDowell^  30  Ind.  87,  it  was  held 
that  the  persons  enumerated  in  the  repealed  act,  though  they 
had  not  claimed  the  benefit  of  the  fund  before  the  time  lim- 
ited for  the  disbursement  thereof,  were  entitled  to  the  bene- 
fit of  the  same,  as  a  matter  of  right,  for  the  time  which 
elapsed  before  the  disbursements  were  to  cease,  and  that 
they  could  recover  the  same  by  suit. 

We  have  not  been  able  to  bring  our  minds  to  the  same 
conclusion,  and  however  reluctant  we  may  be  to  overrule 
former  decisions  of  this  court,  a  sense  of  duty  impels  us  to 
give  the  statute  in  question  the  interpretation  we  have  indi- 
cated. 

As  we  have  said,  the  allowance  or  disallowance  of  the 
claim  was,  as  we  think,  a  matter  resting  purely  in  the  dis- 
cretion of  the  commissioners,  from  which  no  appeal  lies  to 
any  other  tribunal. 

There  is  yet  another  reason  why,  in  our  opinion,  no  appeal 
lies  from  the  action  of  the  board.    We  have  seen  that,  up  to 
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March  3d,  1866,  the  fund  was  to  be  applied  in  conformity 
with  the  original  act,  the  same  as  if  it  were  still  in  force, 
subject  to  the  provisions  of  the  repealing  act.  One  of  the 
provisions  of  the  original  law  was,  that  the  money  should, 
be  distributed  for  the  relief  of  the  families  of  non-commis- 
sioned officers,  musicians,  and  privates  in  the  service  who 
had  not  otherwise  sufficient  means  for  their  comfortable 
support,  such  fact  to  be  determined  by  the  disbursing  offi- 
cer; but  any  applicant  dissatisfied  with  his  decision  might 
refer  the  same  to  the  board  of  commissioners,  whose  deci- 
sion should  be  final.  We  see  no  good  reason,  under  this  law, 
why  the  decision  of  the  board,  as  to  whether  a  party  apply- 
ing for  the  benefit  of  the  fund  was  entitled  to  it  or  not, 
should  not  be  regarded  as  final.  This,  however,  is  an  inci- 
dental question,  and  we  rest  our  decision, on  the  ground 
mainly  that  tliq  allowance  or  disallowance  is  a  matter  for  the 
exercise  of  the  discretion  of  the  board  of  commissioners, 
from  which  no  appeal  lies. 

Looking  at  the  case  from  another  stand-point,  it  may  be 
observed  that  the  act  of  December  makes  it  the  duty  of  the 
several  boards  of  commissioners  "to  provide  in  such  man- 
ner as  they  shall  deem  best,  in  a  liberal  manner  from  said 
fund,  or  from  the  general  fund  of  the  county,  for  the  neces- 
sary support  of  needy  persons  "  of  the  classes  therein  named. 

Perhaps  'the  petitioner  is  shown  to  be  within  one  of  the 
classes  named  in  this  statute,  but  the  application  is  evi- 
dently not  intended  to  obtain  the  relief  thereby  provided 
for.  The  petition  does  not  show  that  the  petitioner  or  the 
children  were  "needy"  at  the  time  of  the  filing  thereof.  It 
does  not  make  a  case  for  relief  under  the  new  provisions  of 
the  law  of  December,  but  in  its  whole  scope  and  purpose 
is  intended  to  enforce  a  supposed  right  under  the  previous 
law  of  March  as  modified  by  that  of  December. 

As  the  case  made  is  not  one  for  relief  under  the  new  pro- 
vfeions  of  the  law  of  December,  we  need  not  determine 
whether  an  appeal  lies  from  the  action  of  the  board  under 
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those  new  provisions.  We  may  say,  however,  that  it  would 
seem  that  the  commissioners  must  be  the  exclusive  judges 
of  the  manner  and  extent  of  the  provision  to  be  made  for 
the  classes  named  in  the  law.  Perhaps  if  the  commission- 
ers refuse  to  act  under  the  law,  a  writ  of  mandate  would  lie 
to  compel  them  to  act;  but  when  they  have  acted  in  the 
matter,  and  determined  the  manner  and  extent  of  the  pro- 
vision to  be  made,  it  is  difScult  to  say  that  any  court  can, 
on  appeal,  disturb  the  action  of  the  board.  We  desire, 
however,  to  decide  only  what  is  in  the  record  before  us. 

We  hold  that  the  case  before  us  is  one  to  obtain  a  sum 
claimed  to  be  due  under  the  act  of  March,  as  modified  by 
that  of  December,  1865,  and  that  as  the  claim  was  not  made 
until  long  after  the  3d  of  March,  1866,  when  disbursements 
under  the  law  were  to  cease,  it  was  wholly  in  the  discretion 
of  the  board  of  commissioners  to  allow  it  or  not,  and  that 
no  appeal  lies  to  any  other  court  from  the  action  of  the 
board.  We  have  no  statute  which,  in  our  opinion,  should 
be  construed  to  authorize  an  appeal  from  the  action  of  the 
board  of  commissioners  upon  a  matter  involving  no  question 
of  legal  right,  but  simply  a  matter  for  the  exercise  of  the 
discretion  of  the  board. 

In  our  opinion,  the  court  below  committed  no  error  in  dis- 
missing the  appeal;  hence  the  petition  for  a  rehearing  is 
granted. 

BusKiRK,  C.  J.,  having  been  of  counsel  in  the  cause,  was 
absent 

X  K  PUtman,  A.  %  Simpson,  y.  T.  Cox,  and  %  B.  Mulky, 
for  appellant. 

S.  H.  Buskirk,  y.  JV.  BusJkirJk,  G.  A.  Buskirk,  %  S.  S. 
Hunter,  and  M.  M.  Ray,  for  appellee. 
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Evidence. — Evidence  of  fraud  in  procuring  the  execution  of  a  promissory  note 
is  not  admissible  under  a  plea  of  want  of  consideration. 

Pleading. — Practice. — Striking  Out. — It  is  error  to  strike  out  an  answer  specif- 
ically  setting  up  fraud  in  procuring  the  execution  of  a  note,  on  the  ground 
that  the  answer  is  the  same  as  a  plea  of  want  of  consideration. 

APPEAL  from  the  Howard  Common  Pleas. 

Pettit,  J. — ^This  was  a  suit  by  appellee  against  appellant 
on  a  promissory  note.  The  complaint  is  in  the  usual  and 
proper  form.  Answer  in  three  paragraphs;  first,  want  of 
consideration;  the  second  and  third  paragraphs  of  the  an* 
swer  were  as  follows: 

"  The  defendant,  for  a  second  paragraph  of  his  answer,  says 
:that  he  admits  the  making  of  the  note  sued  on,  but  says 
that  said  note  was  obtained  by  the  plaintiff  from  the  defend- 
ant by  the  false  and  fraudulent  representations  of  the 
iplaintifi^  in  this :  the  plaintiff  at  the  time  of  the  giving  of 
said  note,  and  long  before,  falsely  represented  to  the  defend- 
ant that  he,  the  plaintif}^  was  a  member  of  a  pretended 
•ditching  association  in  Howard  county,  Indiana,  called  the 
Deer  Creek  and  Honey  Creek  Ditching  Association ;  and 
that  there  had  been  assessed  against  the  defendant's  land,  as 
bisnefit,  the  sum  of  two  hundred  dollars;  and  that  he,  the 
plaintiff,  had  been  authorized  by  the  board  of  directors  of 
said  ditching  association  to  collect  the  assessment  so  made 
against  the  defendant's  land;  and  that  he,  the  plaintiff,  was 
the  legally  authorized  agent  of  said  ditching  association ; 
and  that  as  such  agent,  and  by  the  authority  of  said  board 
of  directors  of  said  ditching  association,  he  had  full  authority 
to  collect  said  assessment  so  made  against  the  defendant's 
land ;  and  that  if  the  defendant  would  give  him  his  note  for 
one  hundred  and  twenty-four  dollars  and  twenty  cents,  he, 
the  plaintifl]  would  release  the  defendant  from  the  payment 
of  said  sum  of  two  hundred  dollars,  the  assessment  as  rep- 
resented by  the  plaintiff  to  have  been  made  against  the 
defendant's  land ;  and  defendant  avers  that  the  said  plaintiff 
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vms  not  the  legally  authorized  agent  of  said  ditching  asso- 
ciation,  nor  had  the  said  plaintiff  ever  been  authorized  to 
collect  the  assessment  so  made  against  the  defendant's  land 
by  the  board  of  directors  of  said  ditching  association. 
Defendant  further  avers  that  there  never  had  been  any  legal 
assessment  made  by  said  Deer  Creek  and  Honey  Creek 
Ditching  Association,  as  benefits  against  defendant's  land; 
and  defendant  further  avers  that  the  plaintiff  had  no  legal 
authority  from  the  board  of  directors  of  said  ditching  asso- 
dation,  nor  was  he  the  legally  authorized  agent  of  said 
ditching  association;  but  the  defendant  says  that  being 
wholly  ignorant  of  the  authority  of  the  plaintiff  to  collect 
said  assessment,  or  the  making  of  the  said  pretended  assess- 
ment, but  relying  upon  the  false  and  fraudulent  representa- 
tions as  aforesaid,  made  by  the  plaintiff,  he  w^s  induced  to  and 
did  give  the  note  sued  on,  but  without  any  good  and  valid 
consideration  whatever;  so  the  defendant  says  that  said  not.e 
was  obtained  from  the  defendant  without  any  consideration; 
wherefore  defendant  asks  judgment  for  his  costs. 

"And  defendant,  for  a  third  paragraph  of  his  answer,  says 
that  before  the  making  and  giving  of  the  note  sued  on,  the 
plaintiff  came  to  the  defendant  and  represented  to  the 
defendant  that  his,  defendant's,  land  had  been  legally  assessed, 
with  two  hundred  dollars  as  benefits,  by  the  Deer  Creek  and 
Honey  Creek  Ditching  Association,  and  that  said  assess- 
ment was  due,  and  that  if  the  defendant  would  give  him  his 
(defendant's)  note  for  one  hundred  and  twenty-four  dollars 
and  twenty  cents,  he,  the  plaintiff,  would  release  the  defend- 
ant from  the  payment  of  said  assessment;  and  defendant 
avers  that  in  truth  there  never  had  been  any  legal  assess- 
ment made  against  defendant's  land,  nor  was  the  said  land 
assessed  by  the  Deer  Creek  and  Honey  Creek  Ditching 
Association,  nor  was  there  any  such  assessment  due  against 
the  defendant;  for  defendant  avers  that  there  had  never  been 
any  dividend  made  by  the  said  board  of  directors  of  said 
ditching  association;  but  defendant  says  that  from  the  false 
and  fraudulent  representation  so  as  aforesaid  made  by  the 
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plaintiff,  he  was  induced  to^  and  did,  execute  the  note  sued 
on  to  the  plaintiff,  without  any  consideration  whatever ;  where  - 
fore  defendant  demands  judgment  for  his  costs." 

The  plaintiff  filed  a  motion  to  strike  out  the  second  and 
third  paragraphs  of  the  answer,  because  they  are  the  same 
as  the  first  paragraph,  which  motion  was  sustained  and 
exception  taken;  and  this  ruling  is  assigned  for  error.  Are 
these  paragraphs  of  the  answer  the  same?  or  could  the  evi- 
dence which  might  be  given  under  the  second  and  third 
be  given  under  the  first  paragraph  of  the  answer?  The  first 
was  want  of  consideration,  under  which  evidence  of  no  con- 
sideration only  could  have  been  given. 

The  second  paragraph  of  the  answer  is  one  of  fraud,  with 
clear  statements  and  showing  of  the  facts  and  circumstances 
that  constituted  the  fraud,  and  the  evidence  that  was  admis- 
sible under  this  paragraph  was  not  admissible  under  the 
first  jparagraph  of  the  answer.  Fraud  vitiates  all  contracts, 
and  it  could  not  be  more  clearly  charged  than  in  the  second 
paragraph  of  the  answer. 

The  third  paragraph  of  the  answer  need  not  be  noticed 
further  than  to  say  that  it  is  a  nondescript.  We  cannot  see 
why  not  making  a  dividend  by  the  directors  should  be  a 
defence  to  the  action. 

We  must  reverse  the  judgment  for  the  striking  out  of  the 
second  paragraph  of  the  answer.  2  G.  &  H.  102,  sec.  yy, 
and  references.  The  second  paragraph  was  clearly  a  good 
defence. 

The  appellee  has  not  furnished  us  with  a  brief  or  a  sug- 
gestion as  to  the  correctness  of  the  rulings,  nor  have  we 
been  much  aided  by  the  scribbling  and  unreadable  brief  of 
the  appellant,  but  we  have  been  forced  to  study  the  tran- 
script itself 

The  judgment  is  reversed,  at  the  costs  of  the  appellant 

y.  W.  Robinson,  for  appellant. 
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JCDGMCicr. — Furckase  Before  ExeciUum. — Altfaoogh  a  judgment  by  confession  -^  ^ 
has  been  obtamed  against  a  debtor,  yet  another  creditor  who  purchases  the  per- 
sonal  property  of  die  debtor  without  fraud,  aad  to  secure  a  precedence  over  the 
judgment,  before  an  executioa  has  been  ^issued  thereon,  is  entitled  to  the  ad- 
vantage obtained,  although  the  <lebtor  may  have  acted  in  bad  faith  toward  his 
judgment  creditor,  the  purchaser  having  no  notice  thereof 

APPEAL  from  the  Warren  Circuit  Court. 

BusKiRK,  C.  J. — ^This  was  an  action  of  replevin  brought 
by  Louisa  Whickear  against  the  appellants,  to  recover  the 
possession  of  a  part  of  a  stock  of  groceries,  levied  upon  by 
the  marshal  of  the  city  of  Attica,  to  satisfy  an  execution  in 
his  hands  issued  by  the  mayor  of  said  city  on  a  judgment 
in  favor  of  the  appellants,  and  against  David  H.  Jenkins  and 
Newton  F.  Yount,  for  the  sum  of  two  hundred  and.thirty-two 
dollars  and  sixty-one  cents.  The  action  was  commenced  in 
the  mayor's  court  of  the  said  city  of  Attica.  The  case  was 
tried  in  said  court  by  a  jury  and  resulted  in  a  verdict  for  the 
plaintiff.  The  case  was  appealed  by  the  appellants  to  the 
Fountain  Circuit  Court.  In  that  court  the  venue  was  changed 
to  the  Warren  Circuit  Court.  In  the  Warren  Circuit  Court 
the  death  of  the  plaintiff  was  suggested  upon  the  record,  and 
the  appellee,  as  administrator  of  said  estate,  was  substituted 
as  plaintiff,  and  the  subsequent  proceedings  were  had  in 
his  name. 

The  cause  was  tried  by  a  jury  and  again  resulted  in  a 
finding  for  the  plaintiff.  The  appellants  moved  for  a  new 
trial,  on  the  grounds  that  the  verdict  was  contrary  to  law  and 
was  not  supported  by  the  evidence.  The  motion  was  over- 
ruled, and  proper  exceptions  were  taken  to  such  ruling. 

The  refusal  of  the  court  to  grant  a  new  trial  is  assigned 
for  error.  We  are  asked  to  reverse  the  case  upon  the  weight 
of  the  evidence,  which  is  in  the  record  by  a  bill  of  exceptions* 

The  material  facts  as  disclosed  by  the  evidence  are  these: 
David  H.  Jenkins  and  Newton  F.  Yount  composed  the  firm 
of  David  H.  Jenkins  &  Co,^  and  were  engaged  in  the 
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grocery  business  in  the  city  of  Attica.  The  said  firm  was 
indebted  to  the  appellants  for  groceries  sold  and  delivered  in 
the  sum  of  two  hundred  and  thirty-two  dollars  and  sixty-one 
cents,  and  was  also  indebted  to  the  original  plaintiff  in  the 
sum  of  about  sikteen  hundred  dollars  for  money  loaned, 
which  was  invested  in  said  business.  These  debts  were  evi- 
denced by  notes.  On  the  first  day  of  November,  1869, 
Jenkins  &  Yount  confessed  a  judgment  in  favor  of  the 
appellants  for  the  amount  due  on  said  note,  in  the  mayor's 
court  of  said  city,  with  an  agreement  on  the  part  of  the 
appellants  that  no  execution  was  to  issue  unless  it  became 
necessary  to  secure  a  prior  lien  on  the  stock  of  groceries, 
and  upon  the  further  agreement  that  appellants  should 
furnish  said  firm  with  more  goods  to  enable  the  partners  to 
continue  the  business.  Some  few  hours  after  the  rendition  of 
the  judgment,  Jenkins  went  to  the  office  of  the  attorney  for 
appellants  and  represented  to  him  that  the  fact  that  the  firm 
had  confessed  a  judgment  in  favor  of  appellants  was  known 
in  the  city,  and  that  they  could  not  continue  business;  that 
the  said  firm  was  indebted  to  the  original  plaintiff  in  this 
action,  who  was  the  sister  of  Jenkins,  in  the  sum  of  fifteen  or 
sixteen  hundred  dollars,  and  inquired  of  said  attorney  how  the 
matter  could  be  arranged  so  as  to  secure  the  residue  of  the 
said  stock  of  goods,  after  the  payment  of  the  judgment  of 
appellants,  for  his  said  sister  on  her  claim  against  said  firm ; 
that  said  attorney  advised  that  the  original  notes  held  by 
Mrs.  Whickear  should  be  surrendered  up  and  new  notes 
given  for  the  amount  due,  in  such  amounts  that  judgments 
might  be  confessed  on  them  in  the  mayor's  court;  that 
Jenkins  consented  to  the  plan  proposed,  and  went  to  the 
residence  of  his  sister,  obtained  the  notes,  took  them  to  said 
attorney  and  left  them  with  him,  he  agreeing  to  have  the 
notes  ready  by  next  morning,  when  judgments  were  to  be 
confessed  on  the  new  notes;  that  on  that  night  Jenkins  & 
Yount  made  an  invoice  of  their  stock  of  goods,  fixtures, 
etc.;  and  that  while  so  engaged  the  said  attorney  went  into 
the  store  and  inquired  of  Jenkins  what  his  object  was  in 
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making  such  invoice,  when  he  answered  that  he  was  sepa- 
rating their  goods  from  such  as  they  had  on  commission ; 
that  early  the  next  morning  Mrs.  Whickear  consulted  an 
attorney  as  to  whether  she  could  by  a  purchase  cf  said  stock 
of  goods  obtain  a  priority  over  the  judgment  of  the  appel- 
lants, stating  that  her  brother,  Jenkins,  desired  that  she  should 
have  said  goods  in  preference  to  the  appellants ;  that  such 
attorney  having  ascertained  that  no  execution  had  been 
issued  upon  said  judgment,  advised  that  the  purchase  might 
be  safely  made;  that  they  proceeded  to  the  store  of  Jenkins 
&  Co.,  when  Mrs.  Whickear  purchased  the  stock  of  groceries 
at  the  invoice  price,  which  was  six  hundred  and  eighty-one 
dollars  and  fifty-eight  cents;  that  a  bill  of  sale  was  then 
prepared  and  signed  by  the  isaid  Jenkins  &  Yount  and 
delivered  to  Mrs.  Whickear,  who  then  executed  a  receipt  for 
said  sum  which  was  to  be  entered  as  a  credit  on  her  notes 
then  in  the  possession  of  the  attorney  of  appellants,  for  the 
purpose  above  stated;  that  thereupon  the  said  stock  of 
goods,  fixtures,  etc.,  were  then  placed  in  the  possession  of 
Mrs.  Whickear;  that  in  a  very  short  time  after  such 
delivery  the  marshal  of  said  city  entered  the  said  store  with 
an  execution  that  had  been  issued  on  the  judgment  in 
favor  of  appellants  against  Jenkins  &  Co.,  and  by  virtue 
thereof  levied  upon  a  part  of  said  stock  of  goods  to  satisfy 
the  same ;  but  it  is  conceded  by  counsel  that  said  execution 
was  not  issued  until  after  the  delivery  of  the  goods  to  Mrs. 
Whickear;  and  that  thereupon  the  plaintiff  commenced  her 
action  of  replevin  for  the  goods  so  levied  upon. 

A  judgment  rendered  in  the  supreme,  circuit,  or  common 
pleas  court,  is  a  lien  upon  real  estate  and  chattels  real  for 
ten  years  from  the  rendition  thereof.  Sec.  527  of  the  code, 
2  G.  &  H.  264.  There  are  exceptions  to  the  general  rule 
above  stated.  Where  a  transcript  is  filed,  the  lien  dates 
from  the  time  of  filing.  Sec.  529  of  the  code.  Certain 
other  judgments  relate  back  to  the  commencement  of  the 
action.  Sec.  414.  In  judgments  on  recognizances,  the  lien 
attaches  as  against  the  principal  from  the  time  the  recogni- 
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zance  is  taken,  and  as  to  sureties  from  date  of  judgment. 
Sec.  S31,  2  G.  &  H.  265,  A  judgment  rendered  in  the  court 
of  a  justice  of  the  peace  or  the  mayor  of  a  city  is  not  a 
lien  upon  either  real  or  personal  property. 

When  the  transcript  of  a  judgment  of  a  justice  of  the 
peace  is  filed  in  the  clerk's  office  of  the  common  pleas  court, 
it  is  a  lien  on  the  real  estate  of  defendant  within  the  county 
from  the  time  of  filing.    Sec.  540,  2  G.  &  H.  267. 

An  execution  issued  on  a  judgment  in  the  circuit  court 
or  court  of  common  pleas  is  a  lien  upon  the  goods  and 
chattels  of  the  defendant  within  the  jurisdiction  of  the  ofBr 
cer,  from  the  time  of  its  delivery  to  such  officer.  Sec.  413 
of  the  code,  2  G.  &  H.  232. 

An  execution  against  property,  issued  to  another  county, 
binds  the  real  estate  of  the  defendant  from  the  time  of  levy. 
Sec.  532,  2  G.  &  H.  265. 

When  an  execution  is  issued  by  a  justice  of  the  peace,  it 
shall  be  directed  to  any  constable  of  the  county,  and  such 
constable  shall  indorse  on  such  execution  the  day  and  hour 
when  it  came  to  his  hands;  and  from  that  time  it  shall 
operate  as  a  lien  on  the  property  of  the  judgment  debtor 
liable  to  be  seized  on  it,  which  lien  shall  be  divested  in  &vor 
of  any  other  writ  in  the  hands  of  another  officer,  which 
shall  be  first  levied  on  such  property.  Section  78  of  the  act 
defining  the  civil  jurisdiction  of  justices,  2  G.  &  H.  601. 

The  mayor  of  a  city  possesses,  within  the  limits  of  the 
city,  the  same  civil  jurisdiction  as  a  justice  of  the  peace. 
Section  17  of  the  act  of  incorporation  of  cities,  1867,  3  Ind« 
Stat.  67. 

.  It  is  the  settled  law  in  this  State,  that  the  sale  or  transfer, 
by  a  debtor,  of  his  property  to  or  for  the  use  and  benefit  of 
his  creditors,  is  valid  if  made  in  good  faith  and  for  a  valuable 
consideration ;  and  the  fact  that  the  creditor  knew  that  his 
debtor  was  in  failing  circumstances,  and  intended  to  make 
an  assignment,  will  not  render  fraudulent  a  conveyance  of 
real  estate,  or  an  assignment  or  sale  of  personal  property, 
made  simply  for  the  purpose  of  securing  an  honest  debt    A 
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deMor  in  foiling  circumstances  has  the  right  to  prefer  his 
creditors,  and  pay  one  to  the  exclusion  of  others,  if  the 
transaction  is  free  from  -bad  faith  or  fraud.  Anderson  v. 
Smithy  5  Blackf.  395 ;  Hubbs  v.  Bancroft,  4  Ind.  388 ;  Stew- 
ari  \.  English,  6  Ind.  176;  Chandler  v.  Caldwell,  17  Ind. 
256;  Lard  v.  Fisher,  19  Ind.  7;  Wilcoxon  v.  Annesley,  23 
Ind.  285 ;  Bloom  v.  Noggle,  4  Ohio  St  45 ;  Driesbach  v. 
Becker,  34  Penn.  St.  152. 

A  debtor  may  sell  or  assign  his  property,  as  well  after  as 
before  suit  is  brought.     Stewart  v.  English,  supra. 

But  it  is  earnestly  maintained  by  the  counsel  for  the  appel- 
lants, that  the  sale  of  the  property  in  dispute  was  fraudulent, 
and  therefore  void.  It  is  not  pretended  that  Jenkins  and 
Yount  did  not  honestly  owe  Mrs.  Whickear  some  fifteen  or 
sixteen  hundred  dollars.  To  maintain  a  suit  to  set  aside  a 
conveyance  or  sale  of  property  as  fraudulent  against  credit- 
ors, it  must  be  shown  that  the  transfer  from  the  debtor  to 
his  vendee  was  received  with  an  intent  to  aid  him  in  the 
commission  of  a  fraud.  Stewart  v.  English,  supra;  The 
New  Albany,  etc,  R.  R.  Co.  v.  Huff,  19  Ind.  444;  Ruffing  v. 
TUton,  12  Ind.  259 ;  Harrison  v.  yaquess,  29  Ind.  208 ;  Bunnel 
v.  Witherow,  29  Ind.  §23. 

It  is  very  obvious,  from  the  evidence  in  the  record,  that 
Jenkins  was  guilty  of  treachery  and  falsehood  toward  the 
attorney  of  the  appellants ;  but  there  is  no  evidence  tending 
to  show  that  Mrs.  Whickear  had  any  knowledge  of  such 
conduct,  or  that  she  had  any  fraudulent  purpose.  Her  pur- 
pose was  to  secure  a  part  of  an  honest  debt,  and  this  she 
had  the  right  to  do,  although  it  defeated  the  payment  of 
other  creditors,  if  she  was  guilty  of  no  fraudulent  conduct. 
She,  by  her  superior  diligence,  accomplished,  by  the  purchase 
of  the  property,  what  the  appellants  attempted  to  do  by 
obtaining  a  confession  of  the  judgment.  Until  the  decision 
of  the  case  of  Lord  v.  Fisher,  supra,  it  was  regarded  as 
doubtful  whether  the  confession  of  a  judgment  by  a  debtor 
in  failing  circumstances  was  not  fraudulent  as  to  other 
creditors. 
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It  was  a  race  of  diligence  between  the  appellants  and  Mrs. 
Whickear.  The  appellants  obtained  the  advantage  in  the 
start,  by  procuring  a  confessed  judgment,  but  they  lost  the 
advantage  thus  gained  by  not  taking  out  an  execution.  It 
is  a  clear  case  of  misplaced  confidence  on  the  part  of  the 
attorney  for  appellants.  Mrs.  Whickear  took  advantage  of 
the  mistake  of  her  adversary,  and  by  a  flank  movement 
secured  the  property. 

We  are  clearly  of  the  opinion  that  she  is  entitled  to. the 
benefit  of  her  diligence,  for  the  law  holds  it  commendable  in 
a  creditor  to  be  diligent  in  his  or  her  collections. 

We  think  that  the  verdict  was  fully  sustained  by  the  evi- 
dence, and  that  the  court  committed  no  error  in  overruling 
the  motion  for  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 

y.  Buchanan,  for  appellants. 

y.  Poole  and  A,  A.  Ricey  for  appellee. 
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Will. — Construction, — Election, — ^A.  devised  to  B.  one  hundred  acres  of  land, 
the  will  containing  the  following  provisions :  "  for  which  there  is  to  be  a 
charge  made  against  him  of  one  thousand  dollars,  to  be  by  him  paid  into  xsxf 
estate  two  years  from  the  time  of  his  arriving  at  the  age  of  twenty-one  years; 
if  he  should  not  elect  to  take  the  land,  then  and  in  that  case  he  is  to  have  three 
thousand  dollars  in  money,  and  is  exempted  from  paying  the  one  thousand 
dollars  as  above  specified,  and  the  real  estate  hereby  bequeathed  is  to  remain 
as  the  real  property  of  my  wife,  subject  to  her  disposal,  and  to  be  by  her  dis- 
posed of  as  by  my  will  directed,  with  the  residue  of  my  real  estate  given 
her,"  etc.  A.  had  no  children,  and  B.  was  of  no  kin  to  decedent,  but  was 
taken  by  him  when  he  was  a  babe  to  be  raised,  but  was  not  adopted,  and  was 
named  by  the  deceased  after  himself,  and  was  eight  years  old  at  decedent's 
death. 

Heldf  that  looking  at  the  whole  will,  and  regarding  the  circumstances  surround- 
ing the  testator,  it  was  his  intention  to  give  B.  a  present  estate  in  th«  land  de- 
vised, subject  to  the  payment  of  the  one  thousand  dollars  in  two  years  after 
his  majority.  But  if  he  should  elect  not  to  take  the  land  and  pay  the  one 
thousand  dollars,  in  that  case  he  was  to  be  paid  the  three  thousand  doUan. 
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Jleldf  also,  that  it  was  evidently  the  intention  of  the  testator  that  B.  should  have 
the  land,  and  it  required  an  election  on  his  part  to  reject  the  land  and  claim 
the  pecuniary  provision,  before  he  would  be  entitled  thereto. 

APPEAL  from  the  Henry  Circuit  Court. 

Downey,  J. — ^The  appellee,  guardian  of  Charles  Benton 
Manifold,  sued  the  appellants  to  recover  certain  real  estate, 
and  had  judgment  in  his  favor.  The  title  of  the  said  Charles 
Benton  Manifold  depends  upon  the  will  of  Henry  Manifold, 
which  is  as  follows : 

**  I,  Henry  Manifold,  of  the  county  of  Henry,  and  State 
of  Indiana,  of  lawful  age,  being  weak  in  body,  but  of  sound 
mind  and  disposing  memory,  do  make  and  constitute  this  as 
my  last  will  and  testament,  hereby  revoking  and  making 
void  all  former  wills,  and  making  and  constituting  this  as 
my  last  will  and  testament  concerning  my  worldly  affairs 
that  I  may  be  possessed  of  at 'my  decease. 

"  First  It  is  my  will  and  desire  that  after  my  death  my 
body  be  decently  buried  in  a  manner  corresponding  with 
my  estate  and  condition  in  life. 

"  Second.  I  will  and  bequeath  to  my  beloved  wife,  Anna 
Manifold,  during  her  natural  life,  the  following  described  real 
estate,  to  wit:  The  north-west  quarter  of  section  twenty-four, 
township  eighteen,  north  of  range  eleven  east,  containing  one 
hundred  and  sixty  acres ;  also  all  my  personal  property  after 
the  payment  of  all  my  just  debts  and  funeral  expenses ;  and 
after  her  death,  the  same  is  to  go  to,  and  be  equally  divided  be- 
tween, Robert  H.  Taylor  and  Charles  Benton  Manifold,  if  they 
should  prove  to  be  sober  and  industrious,  in  equal  propor- 
tions; and  in  case  either  of  them  should  not  prove  sober 
and  industrious,  then,  and  in  that  case,  their  part  or  parts  is 
to  be  and  remain  in  my  wife,  to  be  by  her  disposed  of  as 
she  may  think  best;  and  it  is  my  will, wish, and  desire  that 
she  shall  use  her  discretion  in  disposing  of  the  same  if  it 
should  inure  to  her  by  death  of  either  or  both  of  them  dying 
without  issue  of  tlieir  bodies,  or  want  of  sobriety  or  indus- 
trious habits. 
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"  It  is  my  will,  and  I  bequeath  to  Charles  Benton  Manifold 
one  hundred  acres  of  land,  the  same  being  the  south  half 
of  the  south-east  quarter  of  the  north-west  quarter  of  sec- 
tion three,  township  eighteen,  range  eleven  east,  containing 
twenty  acres,  and  the  east  half  of  the  south-west  quarter  of 
section  thirteen,  township  eighteen,  range  eleven  east,  contain- 
ing eighty  acres,  for  which  there  is  to  be  a  charge  made 
against  him  of  one  thousand  dollars,  to  be  by  him  paid  into 
my  estate  two  years  from  the  time  of  his  arriving  at  the  age 
of  twenty-one  years.  If  he  should  not  elect  to  take  the  land, 
then,  and  in  that  case,  he  is  to  have  three  thousand  dollars 
in  money,  and  is  exempt  from  paying  the  one  thousand  dol- 
lars, as  above  specified;  and  the  real  estate  hereby  bequeathed 
IS  to  remain  as  the  real  property  of  my  wife,  subject  to  her 
disposal,  and  to  be  by  her  disposed  of  as  by  my  will  directed, 
with  the  residue  of  my  real  estate  given  her;  and  it  is  my 
will  and  desire  that  after  my  death  my  executor  hereafter 
named  shall  satisfy  one  thousand  five  hundred  dollars  of  a 
mortgage  given  by  Robert  H.  Taylor  without  any  money  or 
any  other  consideration  for  the  act  thus  performed,  that  is, 
notes  mentioned  in  said  mortgage  becoming  due  the  years 
1 873, 1 878,  and  1 883.  I  hereby  constitute  and  appoint  David 
Waltz  my  sole  executor  to  execute  this  my  last  will  and 
testament.  Henry  Manifold,  [seal.]" 

As  it  was  proper  that  the  court  should  know  the  circum- 
stances surrounding  the  deceased,  and  in  the  light  of  which 
his  will  is  to  be  construed,  the  parties  have  agreed  upon  the 
following  facts : 

"That  the  deceased  died  on  the  6th  day  of  August,  1866, 
leaving  three  thousand  five  hundred  or  four  thousand  dollars 
of  personal  estate,  and  the  owner  of  lands  described  in  the 
will  given  in  evidence ;  that  he  left  surviving  him  his  widow, 
now  Anna  Ridgway,  one  of  the  defendants,  who  became 
insane  a  short  time  after  his  decease ;  and  an  inquisition  of 
insanity  was  had  and  a  guardian  appointed  for  her,  but  he 
never  took  possession  of  the  estate ;  that  at  the  death  of  her 
husband  she  owned  —  acres  of  land  in  her  own  right,  which 
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she  yet  owns;  that  the  decedent  never  had  any  children, 
neither  had  he  any  father  or  mother  at  his  death,  but  had 
brothers  and  sisters ;  that  Rofcert  Taylor,  named  in  the  will, 
was  taken  by  decedent,  when  eight  years  old,  to  raise,  but 
was  not  adopted  by  him;  and  Giarles  Benton  Manifold  is 
of  no  kin  to  decedent,  and  is  a  bastard;  was  taken  by 
decedent  to  raise  when  he  was  a  babe,  but  was  not  adopted  by 
him ;  that  his  parentage,  on  his  father's  side,  was  not  known, 
and  he  was  named  after  decedent  by  him,  and  was  eight 
years  of  age  at  decedent's  death ;  that  he  and  Taylor  were 
both  raised  by  decedent;  that  decedent  gave  Taylor  eighty 
acres  of  land  and  put  him  in  possessioA  when  he  wa&eighteen 
years  old,  and  when  he  was  nineteen  he  gave  him  a  deed  to 
the  same,  the  land  being  estimated  at  four  thousand  dollars, 
the  said  Taylor  giving  his  notes  to  decedent  for  two  thousand 
dollars ;  that  he  allowed  him  to  receive  the  rents  and  profits 
of  said  land  from  the  time  he  was  eighteen;  he  gave  him  a 
horse  and  some  other  articles  of  value,  and  schooled  him; 
the  land  given  to  him  is  not  described  in  the  will ;  the  tract 
of  land  in  controversy  was  worth  at  his  death dol- 
lars."   Signed  by  counsel. 

The  real  estate  in  controversy  is  that  consisting. of  the 
twenty  and  the  eighty-acre  tracts  mentioned  in  the  will.  It 
is  contended  by  the  learned  counsel  for  the  appellants  that 
it  required  an  election  on  the  part  of  Charles  Benton  Mani- 
fold before  the  title  could  vest  in  him,  and  that  he  being  an 
infant  could  not,  during  infancy,  make  such  election.  Hence 
it  is  insisted  that  tlie  title  descended  to  and  must  remain  in 
the  widow  of  the  decedent  until  Charles  Benton  Manifold 
has  arrived  at  the  age  of  twenty-one  years,  and  has  made  his 
election.  It  is  claimed  that  the  language  of  the  will,  "  If  he 
should  not  elect  to  take  the  land,"  etc.,  conveys  a  different 
idea,  and  requires  a  different  meaning  to  be  placed  on  the 
will  than  if  it  had  said,  ''  If  he  should  elect  not  to  take  the 
land,''  etc.  But  we  must  not  confine  our  attention  to  a 
single  word  or  a  few  words  of  the  will,  but  construe  each 
part  of  it  with  reference  to  the  other  parts,  and  to  the  whole 
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of  it,  and  in  the  light  of  the  surrounding  circumstances. 
Any  construction  which  would  result  in  partial  intestacy  is 
to  be  avoided,  unless  the  language  of  the  will  compels  such 
construction.  The  intention  of  the  testator  is,  when  it  can 
be  ascertained,  the  governing  criterion  in  the  construction  of 
his  will.  Jackson  v.  Hoover^  26  Ind.  511 ;  Stephens  v. 
Evan^  Adnix^  30  Ind.  39 ;  Cate  v.  Cranar^  30  Ind.  292 ;  Luts 
V.  Luts,  2  Blackf.  7^;  Baker  \.  Riley ^  16  Ind.  479;  Stevenson 
V.  Druley^  4  Ind.  519. 

Looking  at  the  whole  will,  and  regarding  the  circum- 
stances surrounding  the  testator,  we  are  of  the  opinion  that 
it  was  his  intention  to  g^ve  to  Charles  Benton  Manifold  a 
present  estate  in  the  one  hundred  acres  of  land,  subject  to 
the  payment  of  the  one  thousand  dollars  in  two  years  after 
his  majority.  But  if  he  should  elect  not  to  take  the  land 
and  pay  the  one  thousand  dollars,  in  that  case  he  was  to  be 
paid  the  three  thousand  dollars.  If  an  election  should  be 
held  to  be  necessary  before  the  vesting  of  the  title,  and  the 
election  cannot  be  made  while  the  devisee  is  a  minor,  then 
as  the  three  thousand  dollars  is  payable  only  after  the  elec- 
tion has  been  made  by  him,  the  construction  contended  for 
by  counsel  for  the  appellants  would  leave  the  boy  without 
any  provision  for  his  maintenance  and  education  during  his 
minority.  The  circumstances  forbid  the  idea  that  the  de- 
ceased intended  any  such  result.  It  can  hardly  be  presumed 
that  the  testator  would  have  taken  the  boy  to  raise,  and  have 
reared  him  to  the  age  of  eight  years,  and  then,  when  he 
was  as  much  as  ever  in  need  of  his  care  and  support,  leave 
him  without  any  provision  whatever. 

The  doctrine  of  election  is  generally  applied  to  cases 
where  the  person  who  is  put  to  an  election  has  some  right 
or  title  in  himself,  independent  of  the  will,  which  right  or 
title  the  testator,  by  the  will,  attempts  or  assumes  to  dispose 
of  or  affect,  giving  to  the  party  a  right  or  title,  by  the  will, 
to  something  else  which  belonged  to  the  testator ;  as,  if  the 
testator  should  devise  to  A.  a  quarter  section  of  land  owned 
by  him,  and  should,  by  the  same  will,  attempt  or  assume  to 
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devise  to  B.  a  quarter  section  of  land  belonging  to  A.  Here 
A.  cannot  claim  the  quarter  section  of  land  devised  to  him 
by  the  will,  without  giving  full  effect  to  the  will  by  yielding 
up  to  B.  the  quarter  section  of  land  of  which  he  is  the 
owner,  or  making  compensation  to  him  for  the  loss  of  it. 
2  Redf  Wills,  352;  Story  Eq.,  sec.  1075,  et  seq. 

There  are  cases,  however,  where  the  devisee  or  legatee  is 
required  or  allowed  to  elect  between  inconsistent  or  alterna- 
tive devises  or  bequests  in  a  will,  where  both  belong  to  the 
testator,  as  in  the  case  imder  consideration.  .  Here,  however, 
we  think  it  was  evidently  the  intention  of  the  testator  that 
the  devisee  should  have  the  land,  and  that  it  requires  an 
election  on  his  part  to  reject  that  provision  and  claim  the 
pecuniary  provision,  before  he  would  be  entitled  to  it 

But  if  an  election  were  necessary  to  enable  the  devisee  to 
claim  the  land,-  instead  of  the  three  thousand  dollars  in 
money,  it  seems  that  he,  although  under  disability,  might 
make  the  election  by  himself  or  by  his  guardian.  2  Redf. 
Wills,  358,  sec.  II,  and  authorities  cited. 

The  judgment  is  affirmed,  with  costs, 

M.  £.  Farkner  and  M.  L.  Bundy^  for  appellants. 

y.  Brown  and  R.  Z.  Polk,  for  appellee. 


Daniels,  Treasurer,  v.  Strader  et  ai« 

Tax. — Special  School  Tax. — Naiumal  Bank  Stock, — Shares  of  stock  in  a  na- 
tional bank  are  .liable  to  a  special  school  tax. 

APPEAL  from  the  Jefferson  Circuit  Court. 

Worden,  J. — ^The  appellees,  who  were  owners  of  stock  in 
the  First  National  Bank  of  Madison,  a  bank  organized  under 
the  laws  of  the  United  States,  brought  this  action  against 
the  appellant,  who  was  the  treasurer  of  the  county,  to 
restrain  the  collection  of  a  certain  special  school  tax  which 
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had  been  levied  by  the  proper  authorities  upon  the  shares 
of  bank  stock  above  named^  upon  the  ground  that  the  tax 
was  illegal,  as  being  levied  for  municipal  purposes ;  and  such 
proceedings  were  had  a$  that  the  defendant  was  enjoined 
from  collecting  the  t^.  The?  defendant  took  the  proper 
exception,  and  appeals  to  this  court 

The  precise  question  involved  in  the  case  was  decided  by 
this  court,  in  the  case  of  Root  v,  Erdelmeyer^  37  Ind.  225, 
where  it  was  held  that  such  tax  was  valid,  and  not  subject 
to  the  objection  urged.  We  are  satisfied  of  the  correctness 
of  that  decision;  and  for  the  reasons  therein  given,  t]ie 
judgment  in  this  case  must  be  reversed. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded. 

H.  W.  Harrington  and  C.  A.  Korbly^  for  appellant 

C  £  Walker  and  W.  S.  Roberts^  for  appellees. 
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Criminal  \Ji}N,^Affidavit,'^  Justice  of  the  /V«<:^.-*Where  an  affidavit  for  an 
assault  and  battery  is  the  basis  of  a  prosecution  before  a  justice  of  the  peace, 
the  defendant  may  be  tried  theieon  on  appeal  without  any  infonnation  being 
filed.  Bat  such  affidavit  must  enumerate  and  chaige  all  the  substantial  ele- 
ments that  enter  into  the  statutory  description  of  the  offence.  Such  an  affida- 
vit, that  fails  to  chaige  the  act  to  have  been  unlawful  and  done  in  a  rude,  in- 
solent, and  angry  manner,  or  that  does  not  contain  an  equivalent  aliegatioo*  is 
defective. 

APPEAL  from  the  Howard  Common  Pleas. 

WoRDEN,  J.— The  appellant  was  prosecuted  in  a  criminal 
action  before  a  justice  of  the  peace,  on  the  following  affi- 
davity  viz.: 

''State  of  Indiana^  Howard  county,  ss.  Joseph  Miller 
swears  that  on  or  about  the  i6th  day  of  April,  1871,  in  said 
county,  Leroy  Cranor,  as  the  affiant  verily  believes,  did 
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commit  an  assault  and  battery  on  the  person  of  one  Elizabeth 
Golding,  by  running  a  horse  against  and  over  said  ElizabetSi 
Golding,  in  violation  of  the  peace  and  dignity  of  the  law  of 
the  State  of  Indiana. 

[Signed:]  ''J.  H.  Miller." 

The  appellant  was  tried  and  convicted  before  the  justice; 
and  he  appealed  to  the  court  of  common  pleas,  where  he 
moved  to  quash  the  affidavit,  but  his  motion  was  overruled 
and  he  excepted.  He  was  then  tried  upon  the  affidavit  and 
again  convicted,  and  judgment  was  rendered  against  hint 
over  his  motion  in  arrest,  which  was  overruled,  and  to  which 
ruling  he  excepted. 

The  only  question  presented  in  the  case  is  as  to  the  suf- 
ficiency of  the  affidavit.  The  affidavit  was  the  basis  of  the 
prosecution  before  the  justice,  and  on  appeal  the  defendant 
might  be  tried  thereon  without  any  information  being  filed. 
This  being  the  office  performed  by  the  affidavit,  it  should, 
in  order  to  be  valid,  enumerate  and  charge  all  the  substan^ 
tial  elements  that  enter  into  the  statutory  description  of  the 
ofience.  This  results  from  the  fact  that  we  have  no  common 
law  ofiences.  No  act,  or  series  of  acts,  can  be  criminal 
under  our  law  unless  made  so  by  statute,  and  then  all  the 
elements  that  are  required  by  the  statute  to  constitute  the 
ofience  must  exist,  otherwise  no  offence  is  committed.  The 
wofds  used  in  a  statute  to  define  a  public  offence  need  not 
be  strictly  pursued,  but  other  words  conveying  the  same 
meaning  may  be  used.  2  G.  &  H.  403,  sec.  59.  The  facts 
charged,  whether  in  the  language  of  the  statute  defining  the 
ofience,  or  in  other  words  conveying  the  same  meaning, 
must  embrace  every  thing  that  is  necessary  to  constitute  the 
ofience  as  defined  by  the  statute. 

Our  statute  defining  an  assault  and  battery  is  as  follows : 
"Every  person  who  in  a  rude,  insolent  or  angry  manner^ 
shall  unlawfully  touch  another,  shall  be  deemed  guilty  of  an 
assault  and  battery,"  etc.    2  G.  &  H.  459,  sec.  7. 

Upon  comparing  the  affidavit  with  the  statute,  it  will  be 
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seen  that  there  are  two  elements  that  enter  into  the.  statu- 
tory description  of  the  oflfence  which  are  not  embraced  at 
all  in  the  affidavit,  either  in  the  language  of  the  statute  or 
other  equivalent  words.  It  is  not  alleged  that  the  touching 
was  "unlawful/*  This  is  an  essential  ingredient  of  the 
oilence,  and  the  omission  is  not  supplied  by  anything  that 
is  alleged.  For  anjrthing  that  is  alleged,  the  appellant  may 
have  run  the  horse  against  and  over  the  said  Elizabeth  by 
accident  and  against  his  will;  in  which  event  he  would  not 
be  guilty  of  a  crime,  whatever  might  be  his  liability  civilly. 
Again,  it  is  not  alleged  that  the  act  was  done  either  in  a 
"  rude,  insolent,  or  angry  manner,"  nor  is  there  any  equiva- 
lent allegation.  If  the  act  were  done  by  accident  and 
without  intent,  it  could  not  be  said  to  have  been  done  either 
in  a  "rude,  insolent,  or  angry  manner,"  and  no  crime  would 
be  committed. 

We  are  of  opinion  that  the  affidavit  was  insufficient,  and 
should  have  been  quashed. 

The  judgment  below  is  reversed,  and  the  cause  remanded. 

N.  P.  Richmond  and  C.  E.  Hendry^  for  appellant.. 

B.  W.  Hanna,  Attorney  General,  and  y.  T.  Stringer^  for 
the  State. 
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V.  The  Board  op  Commissioners  op 
Parke  County. 


Statute. — ComtrucHon, — Rule  of, — ^The  rule  of  construction,  that  "words  im- 
porting  the  singular  number  only,  may  also  be  applied  to  the  plural  of  peisons 
and  things"  (sec  798  of  the  code),  is  only  to  be  applied  to  the  words  of  a 
statute  or  instrument  when  the  plain  and  evident  sense  and  meaning  of  the 
words,  to  be  derived  from  the  context,  render  such  a  construction  necessary  to 
give  effect  to  the  intention  of  the  maker  of  the  statute  or  instrument. 

Same. — TttU  of  Act, — The  title  of  a  statute  may  be  a  guide  to  the  intention  of 
the  law-makeis,  where  the  statute  appears  to  be  ambiguous  or  doubtful. 

ShX&^^-^RaUroadSf^Aid  by  QmnHa  to  Railroad  Companies. — Under  the  act  of 
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May  I2thy  1869,  **  to  authorize  aid  to  the  construction  of  railroads  by  coun- 
ties," etc,  it  is  not  legal  for  the  board  of  commissioners  of  a  county  to  sub- 
mit to  the  voters  of  the  county  a  opposition  to  vote  for  or  against  an  appro- 
priation to  two  or  more  railroad  companies  at  the  same  time,  when  the  prqpo- 
sition  18  so  safamitted  that  the  voters  cannot  vote  for  one  and  against  the 
other,  bat  must  vote  for  b$)|h  or  against  both. 
Same. — The  rights  and  powers  conferred  by  said  statute  can  only  be  exercised 
in  strict  conformity  to,  and  by  a  rigid  compliance  with,  the  letter  and  spirit  of 
the  act 

APPEAL  from  the  Parke  Circuit  Court 

BusKiRKy  C.  J. — ^The  appellants  filed  a  complaint  in  the 
court  below,  to  perpetually  enjoin  the  collection  of  a  tax 
that  was  levied  by  the  board  of  commissioners  of  Parke 
county,  to  aid  in  the  construction  of  the  Indiana  and  Illinois 
Central  Railroad  and  the  Indiana  Northern  and  Southern 
Railroad,  which  special  tax  was  levied  in  pursuance  of  a 
vote  that  was  taken  in  said  county  on  the  13th  day  of  Novem- 
ber, 1869, 

A  demurrer  was  sustained  to  the  complaint;  to  which 
ruling  a  proper  exception  was  taken ;  and,  the  appellants 
refusing  to  plead  further,  final  judgment  was  rendered  for 
the  appellee;  from  which  judgment  the  appellants  have 
appealed  to  this  court,  and  have  assigned  for  error  the  sus* 
taining  of  the  demurrer  to  the  complaint. 

The  petition  which  was  presented  to  the  board  of  county 
commissioners,  was  as  follows : 

**To  the  Hon.  Board  of  Commissioners  of  Parke  County, 
Indiana : 
"The  undersigned,  freeholders  of  said  county,  would 
respectfully  petition  your  honorable  board  to  make  an  appro- 
priation of  money  to  aid  the  Indiana  and  Illinois  Central 
Railroad  and  the  Indiana  Northern  and  Southern  Railroad 
Companies,  now  duly  organized  under  the  laws  of  the  State 
of  Indiana,  in  the  construction  of  said  railroads  in  said 
county,  by  taking  stock  in,  or  donating  money  to,  said  com- 
panies, in  the  amount  of  two  hundred  thousand  dollars  in 
said  county,  one-half  of  the  amount  appropriated  to  be  given 
to  each  company,  not  exceeding,  however,  two  -per  centum 
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upon  the  taxables  of  said  county,  on  the  condition,  as  to  the 
said  'Indiana  Northern  and  Southern  Railway  Company/ 
that  they  commence  the  work  on  their  road  between  Brazil, 
in  Clay  county,  and  Attica,  in  Fountain  county,  within  six 
months  from  the  day  of  election  making  the  appropriation, 
and  that  said  company  complete  the  builcjing  of  said  road 
within  two  years  from  said  day,  and  that  the  town  of  Rock- 
ville,  in  said  county,  is  made  a  point,  and  said  road  run 
within  one-half  mile  of  the*town  of  Bridgetown,  in  said 
county." 

The  order  of  the  board  was  as  follows : 

"  Ordered,  that  the  county  auditor  give  notice,  by  publica- 
tion in  the  '  Republican,'  that  there  will  be  an  election  held, 
on  Saturday,  November  13th,  1869,  in  the  several  townships 
throughout  said  county,  at  the  usual  place  of  holding 
elections,  for  the  purpose  of  taking  an  expression  of  the 
citizens  of  the  county  relative  to  being  taxed  for  the  purpose 
of  aiding  in  the  construction  of  the  railroads  as  set  forth  in 
the  above  petition." 

Various  objections  are  urged  against  the  validity  of  the 
levy  of  the  special  tax,  but  the  conclusion  at  which  we  have 
arrived  renders  it  unnecessary  for  us  to  consider  and  deter- 
mine any  of  the  questions  that  have  been  argued  with  so 
much  ability  by  the  learned  counsel  engaged  in  this  cause, 
but  one,  and  that  is  stated  in  the  complaint,  as  follows : 

"Second.  Because  the  aforesaid  petition  indicates  and 
asks  an  appropriation  to  two  railroad  companies,  and  because 
said  election  was  holden  in  such  a  manner  that  the  said 
voters  could  not  vote  for  or  against  an  appropriation  to  either 
of  said  railroad  companies  without  voting  for  or  against 
both." 

The  question  is  now  presented  for  the  first  time,  under  the 
act  of  May  12th,  1869,  whether  it  is  legal  for  the  board  of 
commissioners  of  a  county  to  submit  to  the  voters  of  a 
county  a  proposition  to  vote  for  an  appropriation  in  aid  of 
two  or  more  companies,  when  the  question  is  so  submitted 
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that  the  voters  cannot  vote  for  one  and  against  the  other, 
but  must  vote  for  both  or  against  both. 

The  question  is  one  of  great  practical  importance  to  the 
people  of  the  State,  and  we  have  given  it  very  thoughtful 
and  mature  consideration.  We  have  been  greatly  aided  by 
the  very  able  and  exhaustive  oral  argument  with  which  we 
have  been  favored. 

It  is  maintained  by  the  appellants,  that  a  vote  for  or 
against  two  railroad  companies  is  illegal  and  void,  for  two 
reasons ;  first,  that  it  is  manifest  from  the  language  of  the 
act  under  consideration  that  it  was  the  intention  of  the 
legislature  that  the  vote  should  be  taken  for  or  against  an 
appropriation  to  aid  in  the  construction  of  one  railroad ; 
second,  that  a  vote  which  is  taken  for  or  against  two  rail- 
roads, where  the  voters  do  not  have  the  right  to  vote  for  one 
and  against  the  other,  is  against  public  policy,  for  the  reason 
that  it  effects  a  combination  of  opposite  and  diverse  interests, 
and  produces  a  system  of  log-rolling,  by  which  the  proposi- 
tion to  aid  two  roads  is  carried,  when,  if  the  vote  had  been 
taken  separately  on  each  proposition,  both  might  have  been 
defeated,  or  one  might  be  carried  and  the  other  defeated. 

It  is  maintained  by  the  appellee,  that  the  title  of  the  act 
in  question  should  be  considered,  with  the  view  of  ascer- 
taining the  intention  of  the  law-makers ;  and  that  the  title 
of  said  act  being  in  the  plural,  the  singular  number  used  in 
the  body  of  said  act.  should  be  construed  to  refer  to  the 
pluraL 

It  is  further  maintained,  that  a  vote  for  or  against  aid  to 
two  railroads  is  not  against  public  policy,  and  will  not  pre- 
vent a  fair  and  unbiased  expression  of  the  popular  will ;  and 
that,  as  the  act  limits  the  amount  which  may  be  levied,  in 
any  two  years,  to  two  per  centum  upon  the  taxable  property, 
there  is  no  danger  that  unreasonable  and  oppressive  burdens 
will  be  placed  upon  the  tax  payers. 

It  will  appear  from  an  examination  of  the  act  of  May  I2th, 
1869,  that  where  reference  is  made  to  the  aid  of  railroads, 
it  is  invariably  in  the  singular  number.    Nowhere  in  the  body 
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of  the  act  is  reference  made  to  railroad  companies.  The 
following  expressions  will  be  found  in  the  act :  in  the  first 
section,  "to  aid  a  railroad  company;"  *'to  such  company/' 
In  the  third  section  will  be  found,  "aiding  in  the  construc- 
tion of  the  railroad  named  in  such  petition."  In  the  sixth 
section  is  the  following:  "to  aid  such  railroad  company."  In 
the  seventh  section  is  this  expression:  "the  appropriation  to 
the  railroad  company."  In  the  twelfth  section  occur  these 
words:  "such  railroad  appropriation."  The  propositions 
which  are  submitted  to  the  voters  are  stated  thus :  "  For  the 
railroad  appropriation;"  "Against  the  railroad  appropria- 
tion." 

The  following  rule  of  interpretation  is  stated  by  Smith,  in 
his  work  on  Constitutional  and  Statutory  Construction,  sec. 
545,  p.  688:  "  In  the  interpretation  of  statutes,  if  the  words 
used  express  clearly  the  sense  and  intention  of  the  law,  they 
must  always  govern.  For,  as  we  have  seen,  it  is  not  per- 
mitted to  interpret  what  is  plain  and  manifest,  as  it  stands 
in  no  need  of  interpretation.  When  an  act  is  conceived  in 
clear  and  precise  terms — ^when  the  sense  is  manifest,  and 
leads  to  nothing  absurd,  there  can  be  no  reason  to  refuse 
the  sense  which  it  naturally  presents  to  the  mind." 

But  it  is  earnestly  maintained  by  the  learned  counsel  for 
the  appellee,  that  "words  importing  the  singular  number 
only,  may  also  be  applied  to  the  plural  of  persons  and 
things."    Sec.  798  of  the  code,  2  G.  &  H.  336. 

This  construction  is  only  to  be  given  to  the  words  of  a 
statute  or  instrument,  when  the  plain  and  evident  sense  and 
meaning  of  the  words,  to  be  derived  from  the  context,  render 
such  a  construction  necessary  to  give  effect  to  the  intention 
of  (the  makers  of  the  statute  or  instrument.  We  do  not 
think  we  would  be  justified  in  placing  such  a  construction 
upon  the  statute  under  consideration.  Full  effect  and  force 
can  be  given  to  the  act  without  such  a  construction. 

It  is  also  maintained  that  the  title  of  a  statute  may  be  a 
guide  to  the  intention  of  the  law-makers,  and  in  support  of 
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this  position  reference  is  made  to  the  following  authorities: 
Sffdthv.  The  State,  28  Ind.  331 ;  The  United  States  v.  Palmer^ 
3  Wheat.  610;  Lessee  of  Burgett  v.  Burgett^  i  Ohio,  469; 
Eastman  v.  McAlpin^  i  Kelly,  157;  Cohen  v.  Barrett^  5 
Cal.  195. 

The  above  proposition  is  correct,  with  this  additional  quali- 
fication, "where  the  statute  appears  to  be  ambiguous  or 
doubtful"     I  Cooley's  Blackstone,  59. 

It  was  said  by  Marshall,  C.  J.,  in  The  United  States  v. 
Palmer,  supra,  that,  "the  title  of  an  act  cannot  control  its 
words,  but  may  furnish  some  aid  in  showing  what  was  in  the 
mind  of  the  legislature." 

It  was  also  said  in  The  United  States  v.  Fisher,  2  Cranch, 
386:  "On  the  influence  which  the  title  ought  to  have  in 
construing  the  enacting  clauses,  much  has  been  said ;  and  yet 
it  is  not  easy  to  discern  the  point  of  difference  between  the 
opposing  counsel  in  this  respect.  Neither  party  contends 
that  the  title  of  an  act  can  control  plain  words  in  the  body 
of  the  statute;  and  neither  denies  that,  taken  with  other 
parts,  it  may  assist  in  removing  ambiguities.  Where  the 
intent  is  plain,  nothing  is  lefl  to  construction." 

Judge  CooLEY,  in  his  work  on  constitutional  limitations, 
page  141,  states  the  law  the  same  as  the  above,  but  adds : 
"Titles  to  legislative  acts,  however,  have  recently,  in  some 
states,  come  to  possess  very  great  importance,  by  reason  of 
constitutional  provisions,  which  not  only  require  that  they 
shall  correctly  indicate  the  purpose  of  the  law,  but  which 
absolutely  makes  the  title  to  control,  and  exclude  everything 
from  efiect  and  operation  as  law  which  is  incorporated  in  the 
body  of  the  act,  but  is  not  in  the  purpose  indicated  in  the 
title.  These  provisions  are  given  in  the  note,  and  it  will 
readily  be  perceived  that  they  make  a  very  great  change  in 
the  law." 

But  it  is  not  said  by  Judge  Cooley,  or  any  other  writer  that 
we  know  of,  that  the  constitutional  provisions  in  reference  to 
the  titles  of  an  act  have  so  changed  the  rules  of  construction 
that  the  title  may  be  looked  to  when  the  words  of  the  statute 
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are  plain  and  unambiguous;  and  we  do  not  think  that  such 
rules  have  been  so  changed.  The  only  effect  of  such  pro- 
visions in  reference  to  titles  of  an  act  is  to  give  greater 
weight  and  consideration  to  the  title  in  ascertaining  ''the 
mind  of  the  legislature/'  than  was  formerly  given  to  titles, 
where  the  language  of  the  act  is  ambiguous  and  doubtful. 

The  title  of  the  act  under  consideration  is  as  follows:  ''An 
act  to  authorize  aid  to  the  construction  of  railroads  by 
counties  and  townships  taking  stock  in  and  making  dona- 
tions to  railroad  companies." 

The  constitution  of  Indiana  provides  that,  "Every  act 
shall  embrace  but  one  subject  and  matters  properly  con- 
nected therewith;  which  subject  shall  be  expressed  in  the 
title.  But  if  any  subject  shall  be  embraced  in  an  act,  which 
shall  not  be  expressed  in  the  title,  such  act  shall  be  void 
only  as  to  so  much  thereof  as  shall  not  be  expressed  in  the 
title."    Sec.  19,  article  4,  i  G.  &  H.  39. 

The  subject-matter  of  said  act  is  aid  to  railroad  companies. 
Under  our  constitution  all  laws  have  to  be  general  wherever 
a  general  law  can  be  passed.  A  local  or  special  law  on  the 
subject  of  aid  lo  a  railroad  company  would  have  been  uncon* 
stitutional  and  void.  And  as  the  subject-matter  of  the  act 
must  be  expressed  in  the  title,  the  title  of  the  act  in  question 
was  made  broad  and  comprehensive  enough  to  embrace  and 
apply  to  all  railroad  companies  in  the  State.  But  it  does 
not  result  that  more  than  one  railroad  company  can  apply 
for  such  aid  at  the  same  time  and  in  the  same  proceeding, 
where  the  vote  must  be  for  or  against  both.  As  we  have 
seen,  the  title  embraces  all  the  railroad  companies  organized 
in  the  State,  while  the  body  of  the  act  provides  for  separate 
and  distinct  proceedings  on  the  part  of  the  several  railroad 
companies  in  obtaining  aid  in  the  construction  of  their 
respective  roads.  All  are  entitled  to  the  benefits  of  the  act, 
but  each  must  receive  the  aid  separately. 

We  are  very  clearly  of  the  opinion  that  the  plain  and 
dbvious  purpose  of  the  legislature,  to  be  derived  from  the 
plain  and  unambiguous  language  of  the  act,  was,  that  the 
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voters  of  a  county  or  township  should  have  the  privilege 
of  voting  for  or  against  any  proposition  that  might  be  sub- 
mitted to  them,  without  being  compelled  to  vote  for  or 
against  some  other  proposition  that  they  would  not  have 
freely  and  of  their  own  choice  voted  for. 

The  views  above  expressed  are  based  upon  the  wording 
of  the  act,  and  what  seems  to  us  to  have  been  the  intention 
of  the  legislature.  We  are  not  without  authority  on  the 
proper  construction  of  the  act  in  question.  The  act  of  May 
1 2th,  1869,  was  copied  mainly  from  a  statute  of  Illinois,  and 
the  Supreme  Court  of  that  state  have  placed  a  construction 
upon  such  statute.  It  is  well  settled  that  where  a  statute  is 
borrowed  from  the  statutes  of  another  state,  the  construction 
{daced  upon  such  statute  by  the  courts  of  such  state  is 
entitled  to  great  weight  and  consideration. 

The  Supreme  Court  of  Illinois,  in  the  case  of  Super- 
visors  of  Fulton  County  v.  The  Mississippi  and  Wabash 
R.  R,  Co.,  21  111.  338,  placed  a  construction  upon  said  statute. 
The  court  say:  ''Another  objection  has  been  made  by  com- 
plainants which  we  deem  necessary  to  notice  now.  It  is  as 
to  the  manner  in  which  this  question  of  subscription  to  the 
stock  of  this  road  was  submitted  to  the  vote  of  the  people." 
The  court,  after  quoting  two  sections  of  the  statute,  proceed 
to  say:  *'The  order  made  by  the  board  of  supervisors  of 
Fulton  county,  under  this  law,  does  not  seem  to  be  in  strict 
conformity  to  it  The  law  evidently  contemplates  a  vote 
for  or  against  subscription,  to  some  one  company  only,  speci- 
fying the  company.  The  order  is  for  a  subscription  to 
the  Mississippi  and  Wabash  River  Railroad  Company,  and 
the  Petersburg  and  Springfield  Railroad  Company,  seventy- 
five  thousand  dollars  to  each. 

''This  is  not  only  not  pursuant  to  the  law,  but- is  mani- 
festly un&ir.  All  elections,  as  well  for  measures  as  men, 
should  be  perfectly  free,  uninfluenced  by  any  consideration, 
other  than  the  merits  of  the  individual  man  or  measure  pro* 
posed.  We  boast  of  the  freedom  of  the  elective  franchise; 
should  we  not  strive  to  swell  the  boast  by  its  purity  also? 
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A  single,  isolated  measure,  such  as  a  railroad,  may  not  unite 
a  majority  of  a  county  to  whom  it  is  proposed.  It  may 
favor,  if  constructed,  one  portion  of  a  county  more  than 
another,  and  thereby  be  prevented  from  receiving  a  clear 
majority  vote,  such  as  the  law  clearly  contemplates  shall 
be  given.  Is  it  fair,  in  order  to  accomplish  this  object,  to 
attach  another  measure  to  it,  to  be  voted  on  at  the  same 
time,  which  may  benefit  the  opposing  portion  of  the  county? 
The  law  never  intended  that  two  roads  should  be  coupled 
together,  and  the  people  forbidden  to  vote  for  one  if  they 
did  not  also  vote  for  the  other,  the  one  road  being  really  a 
bribe  offered  for  votes  for  the  other.  The  truth  is,  the 
voters  of  Fulton  have  never  had  an  opportunity  to  vote,  and 
never  have  voted  this  subscription,  for  the  question  was  at 
no  time  distinctly  before  them.  The  question  before  them 
was,  will  you  vote  for  a  subscription  to  two  roads?  Neither 
road  has  received  the  approving  vote  of  the  people,  and  until 
that  is  done,  until  the  naked,  single  question  shall  be  &trly 
presented  to  those  voters,  they  ought  not  to  be  bound,  or  in- 
juriously affected,  by  any  such  jockeying  management  and 
log-rolling.  By  this  system,  condemned  as  it  has  always  been 
by  the  moral  sense  as  well  as  sense  of  justice  of  the  whole 
country,  it  should  at  this  day  find  no  favor  in  the  courts.  We 
do  not  hesitate  to  say,  this  proposition  to  vote  on  two  roads 
at  the  same  time  was  not  authorized  by  the  law,  and  is  a 
fraud  on  the  people. 

''This  tacking  one  measure  upon  another,  is  unjust  in  an- 
other view,  as  it  gives  the  county  court  power  to  weigh  down 
a  popular  single  measure,  by  attaching  odious  measures  to  it, 
and  thus  virtually  depriving  the  people  of  their  right  to  vote 
on  the  one  measure,  the  success  of  which  would  greatly  pro- 
mote their  interests. 

"Such  maneuvering  should  be  condemned  everywhere,  as 
unfair  and  unjust,  and  we  so  regard  it" 

The  ruling  in  the  above  case  was  followed  in  two  subse- 
quent cases  in  that  court.  The  People,  etc.,  v.  County  of  Tase-- 
well,  22  111.  147;  Clarke  y.  The  Board  of  Supervisan  of  Hancock 
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County,  27  111.  305,  and  such  may  be  regarded  as  the  settled 
construction  of  the  law  of  that  State. 

The  State  of  Iowa  has  a  law  very  much  like  ours.  The 
Supreme  Court  of  that  state  has  placed  a  construction  upon 
the  manner  of  submitting  the  vote  to  the  people.  In  the 
case  of  McMillan  v.  Lee  County ,  3  I#wa,  311,  the  court 
say:  "There  is  still  another  objection  which  we  must 
regard  as  equally  £ital  to  the  validity  of  the  proceedings,  on 
which  the  authority  claimed  by  the  county  judge  in  this  in- 
stance, is  based.  Every  proposition  for  the  borrowing  or 
expenditure  of  money  by  a  county,  and  for  the  levy  of 
a  tax  to  pay  the  same,  receives  its  vitality  as  a  law  from  the 
majority  of  the  votes  of  the  people  cast  in  its  favor.  Such 
being  the  case,  we  think  it  is  evidently  the  policy  of  the  law, 
no  less  than  its  spirit  and  intention,  that  the  vote  of  the 
people  should  be  permitted  to  be  cast  for  or  against  the 
propositions  submitted,  with  no  restraint  upon  the  free  ex- 
pression of  their  choice.  We  have  said  that  in  our  opinion, 
the  law  contemplates  unity  and  distinctness  in  the  question 
authorized  to  be  submitted,  in  contradistinction  to  the  uniting 
of  several  questions  in  the  same  proposition,  or  the  incum- 
bering of  any  proposition  with  conditions  not  required  or 
not  permitted  by  the  statute.  The  proceedings  coming  un- 
der our  notice  in  this  cause  present  a  most  forcible  illustra- 
tion of  the  wisdom  of  what  we  deem  to  have  been  the 
policy  of  the  statute.  The  people  were  not  called  upon, 
nor  were  they  permitted,  to  decide  by  their  votes  whether 
the  county  of  Lee  should  borrow  money  for  one  purpose  or 
object  No  single  question  was  submitted  to  their  votes  to 
be  decided  upon  its  own  merits,  or  by  the  judgment  of  the 
people  in  its  favor.  Nor. were  three  propositions  submitted  at 
once,  to  be  voted  upon  and  to  be  decided  upon,  either  singly 
or  in  the  aggregate.  No  question  submitted  was  permitted 
to  stand  by  itself,  or  to  take  ei!ect  upon  the  decision  of  the 
people  in  its  favor.  On  the  contrary,  while  it  is  contained 
in  the  prc^>osition,  that  a  majority  of  the  votes  cast  in  favor 
of  the  subscription  to  the  stock  of  either  company^  should 
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be  considered  its  adoption  by  the  people,  it  is  also  further 
contained  and  declared, '  that  the  said  subscription  shall  not 
be  made  to  either  of  said  companies,  unless  the  vote  shall  be 
carried  in  favor  of  each  and  all  of  them.' 

''We  cannot  regard  this  in  any  other  view  than  as  an  at- 
tempt to  impose  a  condition  upon  the  taking  effect  of  the 
vote  of  the  people  adopting  a  proposition  submitted  to 
them,  wholly  unauthorized  by  the  law.  They  were  entitled  to 
have  the  question  of  the  county  taking  stock  in  either  of 
these  railroad  companies  submitted  to  their  decision,  unin- 
cumbered by  any  such  condition  or  proviso.  To  make  the 
success  of  any  one  proposition  depend  upon  the  adoption 
of  all,  was  to  take  from  the  expression  of  the  will  of  a  ma- 
jority of  the  people  that  essential  validity  intended  by  the 
law  to  be  imparted  to  it" 

The  above  decisions  are  very  much  in  point,  and  greatly 
strengthen  and  support  the  views  expressed  by  us.  We  re- 
gard the  reasoning  as  wise  and  sound,  and  that  the  conclu- 
sions reached  are  in  accordance  with  the  theory  and  genius 
of  our  form  of  government. 

There  was  much  discussion,  at  the  argument,  as  to  the 
true  rule  of  construction  which  should  be  applied  to  the  act 
under  consideration.  The  one  party  contended  that  the  act 
should  receive  a  strict  construction,  while  the  other  insisted 
upon  a  liberal  construction.  There  is  in  the  State  of  New 
York  a  statute  very  similar  to  ours,  differing  only  in  matters 
of  detail.  The  Court  of  Appeals  in  that  state  recently  laid 
down  the  rules  of  construction  that  should  be  applied  to 
such  laws,  which  meet  with  our  hearty  approval. 

In  T/te  People  v.  Smithy  45  N.  Y.  772,  the  court  say: 
'*  Tte  power  sought  to  be  delegated  to  a  portion  of  the  tax- 
able inhabitants  of  a  municipality  to  burden  and  charge  the 
property  of  all,  and  subject  it  to  taxation  for  a  purpose 
foreign  to  those  for  which  local  governments  are  organized, 
and  with  a  view  to  contingent  benefits,  in  respect  to  which 
men  may  differ  in  opinion,  and  in  aid  of  works  which  in 
most  instances  will  more  lai^ely  benefit  some  than  other 
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portions  of  the  district,  alike  and  equally  charged,  is  one  of 
grave  importance,  seriously  affecting  the  rights  and  pecun- 
iary interests  of  the  citizen,  and  can  only  be  exercised  in 
strict  conformity  to,  and  by  a  rigid  compliance  with,  the 
letter  and  spirit  of  the  act  conferring  the  authority.  Noth- 
ing can  be  taken  by  implication,  and  the  act,  as  it  imposes 
a  burden  upon  the  public,  and  in  a  manner  deprives  the 
owner  of  the  full  control  and  disposition  of  his  property,  by 
giving  to  others  the  power  to  encumber  it,  should  be  strictly 
construed  in  favor  of  the  rights  of  property." 

It  is  again  said  by  the  court:  ''While  it  is  for  the^egis* 
lature  to  decide  upon  the  wisdom  and  expediency  of  the 
enactment  of  a  law,  and  the  province  of  the  court  is  simply 
to  interpret  the  act  and  give  it  effect  according  to  the  intent 
of  the  legislature,  a  statute  in  derogation  of  common  right 
will  not  be  extended  by  implication,  but  its  operation  and 
effect  will  be  confined  to  cases  within  the  express  language 
employed,  giving  it  its  ordinary  signification,  in  the  absence 
of  any  evidence  that  the  legislature  intended  to  use  it  in  a 
different  sense." 

We  are  very  clearly  of  the  opinion  that  the  court  below 
erred  in  sustaining  the  demurrer  to  the  complaint. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  overrule  the 
demurrer  to  the  complaint,  and  for  further  proceedings  in 
accordance  with  this  opinion. 

S.  Claypool^  for  appellants. 

7.  E.  McDonald,  %  M.  Butler,  and  E.  M.  McDonald,  for 
appellee. 
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fraudulent  representations  have  no  dement  of  contract  in  them,  but  are  essen- 
tially a  tort. 

Same. — Parol  Evidence, — If  a  suit  is  founded  on  a  warranty  in  the  sale  of  a 
patent  right,  then  the  contract  of  warranty  must  be  in  the  deed  by  which  the 
law  requires  these  rights  to  be  tiansfened ;  and  if  it  does  not  so  appear  in  the 
deed,  it  cannot  be  shown  by  parol. 

Fraudulent  Representations. — ^The  purchaser  of  a  patent  right  may  rely 
upon  the  representations  of  the  seller  as  to  what  is  covered  by  the  patent 

Same. — If  there  is  no  patent  for  a  part  of  that  which  is  exhibited  by  the  seller 
to  the  buyer  as  an  invention,  there  is  fraad. 

Pleading. — Answer. — Proud, — Rescission. — In  a  suit  upon  a  promissory  note 
given  for  a  patent  right,  w^iere  the  maker  of  the  note  defends  on  the  ground 
of  fraud  in  the  sale  of  the  patent,  where  the  right  has  been  conveyed  to  the 
maker,  and  he  does  not  allege  in  his  answer  that  he  has  made  no  profits  out 
of  its  use  or  sale,  or  an  offer  to  reconvey  the  right  within  a  reasonable  time 
after  discovering  the  fraud,  the  answer  is  bad. 

Estoppel. — ^Where  the  maker  of  a  promissory  note  is  inquired  of  by  a  person 
proposing  to  take  an  assignment  of  the  note,  as  to  the  validity  thereof,  and 
answers  that  he  has  no  defence  against  it,  he  is  estopped  from  setting  up  any 
defence  against  such  person  or  his  assignee. 

APPEAL  from  the  Bartholomew  Common  Pleas. 

Downey,  J. — Suit  by  the  appellee  against  the  appellants 
on  a  promissory  note  executed  by  the  defendants  to  one 
Matthias  Gates,  indorsed  by  him  to  one  Moses. Marring, and 
indorsed  by  Marring  to  the  plaintiff. 

The  defendants  answered,  first,  that  the  note  was  given  in 
consideration  of  the  sale  by  the  payee  of  the  right  to  make, 
use,  and  vend  a  certain  alleged  improvement  in  churns,  for 
which  letters  patent  had  been  issued  to  one  David  Gates, 
which  consists  of  a  radiated  dash  and  tube  connected  there- 
with, and  was  so  patented ;  and  they  say  that  said  alleged 
patented  invention,  to  wit,  the  said  radiated  dash  and  tube 
connected  therewith,  are  not  new  or  useful,  nor  an  improve- 
ment in  churns,  and  are  wholly  worthless. 

Second.  That  said  note  was  given  in  consideration  of  the 
sale  by  said  Gates  of  the  right  to  make,  use,  and  vend  a 
certain  alleged  patent  improvement  in  chums,  for  which 
letters  patent  had  been  issued  to  one  David  Gates ;  and  they 
say  that  said  Matthia5  Gates  had  no  right  or  authority  what- 
ever to  make,  use,  or  vend,  or  transfer  to  others  any  right 
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whatever  to  make,  use,  or  vend  said  pretended  invention,  and 
that  said  note  is  therefore  without  any  consideration  what- 
ever. 

Third.  That  said  note  was  given  in  sole  consideration  of 
the  sale  by  said  Matthias  Gates  of  the  right  to  make,  use, 
and  vend  a  certain  improvement  in  chums,  to  wit,  in  the 
dash  radiated  and  the  use  of  a  tube  to  keep  the  dash  in 
place,  for  which  letters  patent  had  been  issued  to  one  David 
Gates;  and  to  induce  defendants  to  execute  said  note,  and 
whereby  they  were  so  induced,  said  Matthias  falsely  and 
fiaudulently  represented*  and  warranted  that  said  invention 
was  new  and  useful,  whereas,  in  truth,  the  same  was  not 
new  and  useful,  but  wholly  worthless. 

Fourth.  That  said  note  was  given  in  consideration  of  the 
sale  of  the  right  to  make,  use,  and  vend  an  alleged  improve- 
ment in  chums,  patented  by  one  David  Gates ;  and  they  say 
that  said  patent  and  specifications  do  not  describe  the  chum 
in  use  so  that  it  can  be  known  in  what  the  improvement 
consists. 

Fifth.  That  ^d  note  was  given  in  consideration  of  the 
sale  and  conveyance  of  a  certain  right  to  make,  use,  and 
vend  a  pretended  improvement  in  cliurns,  for  which  said 
Matthias  Gates  represented  that  letters  patent  had  been 
issued  to  one  David  Gates ;  and  to  induce' said  defendants  to 
make  said  purchase  and  give  said  note,  and  whereby  they 
were  so  induced,  said  Matthias  Gates  then  presented  to 
defendants  a  certain  model  churn,  which  he  falsely  and 
fraudulently  represented  and  warranted  was  the  thing  pat- 
ented as  an  entire  improvement,  when  in  truth  said  patent 
was  only  upon  a  very  small  part  thereof,  to  wit,  on  the  dash 
and  mode  of  fastening  said  churn  to  the  frame  on  which  it 
stood ;  and  defendants  say  that  they  had  no  knowledge  of 
the  contents  of  said  letters  patent,  or  what  was  conveyed 
thereby,  but  relied  on  said  representations.  The  part  so 
patented  does  not  at  all  add  to  the  value  of  said  chum,  but 
is  indeed  an  injury  thereto.    All  of  which  facts  were  well 
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known  to  said  Matthiasi  and  his  representations  aforesaid 
were  false  and  fraudulent 

The  plaintiff  demurred  to  the  paragraphs  of  the  answer 
separately,  because  they  did  not  state  facts  sufficient  to  con- 
stitute a  defence  to  the  action.  The  demurrers  were  over- 
ruled as  to  the  first,  second,  third,  and  fourth,  and  sustained 
as  to  the  fifth.     Exceptions  were  taken. 

The  plaintiff  replied  to  all  the  paragraphs  of  the  answer; 
first,  the  general  denial ;  and,  second,  that  the  payee  of  said 
note,  prior  to  the  ownership  thereof  by  the  plaintiff,  in  a 
short  time  afler  the  execution  thereof,  proposed  to  sell  the 
same  to  one  Moses  Marring,  who,  before  he  did  or  would 
purchase  the  same,  saw  said  defendants,  and  informed  them 
of  said  proposition  by  said  Gates,  and  of  his  intention  to 
purchase  the  same;  and  said  defendants  then  and  there 
informed  the  said  Moses  Marring  that  isaid  note  was  all 
right,  that  they  intended  to  pay  the  same  when  it  became 
due,  and  that  they  had  no  defence  thereto ;  and  said  Moses 
Marring,  relying  on  said  representations  of  said  defendants, 
and  believing  said  note  to  be  all  right,  did  thereafter,  in  good 
faith,  purchase  said  note  and  pay  full  value  therefor,  not 
knowing  of  any  defence  thereto ;  and  said  Moses  Marring 
thereafter  indorsed  said  note  to  this  plaintiff)  who  paid  full 
value  therefor  in  ^ood  faith,  without  any  notice  of  any  defence 
thereto ;  wherefore  defendants  are  estopped. 

The  defendant  demurred  to  the  second  paragraph  of  the 
reply ;  his  demurrer  was  overruled,  and  he  excepted.  There 
were  two  other  paragraphs  of  the  reply,  but  they  were  with- 
drawn. 

The  issues  were  tried  by  a  jury,  and  there  was  a  verdict 
for  the  plaintiff,  on  which,  after  a  motion  for  a  new  trial  had 
been  made  and  overruled,  final  judgment  was  rendered. 

The  overruling  of  the  demurrers  of  the  defendant  to  the 
third  and  fourth  paragraphs  of  the  reply,  and  the  refusal  to 
grant  a  new  trial,  are  assigned  for  error ;  but  we  need  not 
consider  these  points,  for  the  reasons  that  the  third  and 
fourth  paragraphs  of  the  reply  were  lyithdrawn,  as  we  have 
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seen,  and  the  evidence  is  not  in  the  record,  nor  is  any 
question  relating  to  the  regularity  of  the  trial  presented. 

The  only  questions  properly  presented  are  those  relating 
to  the  correctness  of  the  rulings  of  the  court  in  sustaining 
the  demurrer  to  the  fifth  paragraph  of  the  answer  and  in 
overruling  the  demurrer  to  the  second  paragraph  of  the  reply. 
The  fifth  paragraph  of  the  answer,  whatever  authority  may 
be  found  for  it,  is  a  kind  of  pleading  which  tends  to  confu- 
sion of  ideas  and  consequent  error.    The  same  transaction 
cannot  be  characterized  as  a  warranty  and  a  fraud  at  the 
same  time.     A  warranty  rests  upon  contract^  while  fraud  or 
fiaudulent  representations  have  no  element  of  contract  in 
them,  but  are  essentially  a  tort.    When  judges  or  law-writers 
speak  of  a  fraudulent  warranty,  the  language  is  neither  accu- 
rate nor  perspicuous.    If  there  is  a  breach  of  warranty,  it 
cannot  be  said  that  the  warranty  was  fraudulent,  with  any 
more  propriety  than  any  other  contract  can  be  said  to  have 
been  fraudulent,  because  there  has  been  a  breach  of  it.     On 
the  other  hand,  to  speak  of  a  false  representation  as  a  con- 
tract or  warranty,  or  as  tending  to  prove  a  contract  or  war- 
ranty, is  a  perversion  of  language  and  of  correct  ideas. 
The  language  of  the  paragraph  in  question  is  that  the  payee 
of  the  note  "fraudulently  represented  and  warranted,"  etc. 
We  cannot  tell,  from  this  language,  whether  the  pleader 
means  to  put  the  defence  on  the  ground  of  contract  or  of 
tort.    If  it  was  designed  to  be  put  on  the  ground  of  contract 
or  warranty,  then  the  contract  or  warranty  should  have  been 
in  the  deed  by  which  the  law  requires  these  rights  to  be 
transferred ;  and  if  it  did  nof'  appear  in  the  deed,  it  could 
not  be  shown  by  parol.    McClure  v.  Jeffrey^  8  Ind.  79. 

If  it  was  intended  to  be  in  tort  for  a  fraudulent  represen- 
tation, it  should  have  been  a  misrepresentation  with  refer- 
ence to  a  material  matter  upon  which  the  defendants  had  a 
right  to  rely,  and  upon  which  they  did  rely,  the  truth  with 
reference  to  which  was  unknown  to  them.  If  in  conse- 
quence of  such  a  misrepresentation  they  made  the  contract. 
Vol.  XXXIX.- 
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this  would  amount  to  fraud.  Losing  sight,  for  the  present, 
of  what  is  said  in  the  fifth  paragraph  about  a  warranty,  the 
allegation  is,  that  the  note  was  given  for  the  right  to  make, 
use,  and  vend  a  pretended  patent  in  churns,  for  which  said 
Matthias  Gates  represented  that  letters  patent  had  been 
issued  to  one  David  Gates ;  and  that,  to  induce  the  defend- 
ants to  make  the  purchase  and  give  the  note,  and  whereby 
they  were  so  induced,  said  Matthias  Gates  then  presented 
to  the  defendants  a  certain  model  chum,  which  he  falsely 
and  fraudulently  represented  was  the  thing  patented  as  an 
entire  improvement,  when  in  truth  said  patent  was  only  upon 
the  dash  and  the  mode  of  fastening  the  chum  to  the  frame 
on  which  it  stood ;  that  the  defendant  had  no  knowledge  of 
the  contents  of  the  letters  patent,  or  what  was  conveyed 
thereby,  but  relied  upon  said  representations ;  that  the  part 
tso  patented  did  not  add  to  the.  value  of  the  churn,  but  was 
.an  injury  thereto,  etc. 

Had  the  defendants  a  right  to  rely  upon  a  representation 
as  to  what  was  contained  in  the  letters  patent?  It  is  alleged 
that  the  payee  of  the  note  knew  their  contents,  and  that  the 
defendants  did  not.  The  payee  was  not  the  patentee,  nor 
does  it  appear  that  he  had  possession  of  the  original  letters 
patent  or  a  copy  thereof,  or  how  he  knew  their  contents. 
They  are  of  record  at  Washington,  and  were,  for  anything 
that  appears,  equally  accessible  to  both  parties.  But  the 
defendants  took  and  acted  upon  the  statements  of  the  payee 
of  the  note  with  reference  to  their  contents.  Had  they  a 
right  to  do^o? 

It  has  been  decided  by  this  court  that  a  misrepresentation 
with  reference  to  the  legal  effect  of  an  instrument  executed 
by  one  of  the  parties  to  the  other,  is  not  a  misrepresentation 
upon  which  fraud  can  be  predicated.  CUm  v.  The  New- 
castle^  etc.^  Railroad  Co.^  g  Ind.  488. 

In  the  case  of  Mead  v.  Bunn,  32  N.  Y.  275,  the  question 
arose  whether  a  misrepresentation  by  one  party  t6  the  other 
of  the  contents  of  a  recorded  mortgage  constituted  fraud  or 
not;  and  it  was  held  that  it  did,  and  that  the  omission  of  a 
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^_      .    _       

party  to  make  inquiries  as  to  the  truth  of  such  statements 
could  not  be  imputed  to  him  as  negligence.  We  conclude 
that  the  purchasers  of  the  patent  had  a  right  to  rely  upon 
the  representations  made  to  them  by  the  payee  of  the  note, 
as  to  what  was  covered  by  the  patent  If  there  had  been  no 
patent,  and  if  it  had  been  represented  that  there  was  a  patent, 
we  think  it  would  be  a  fraud.  If  there  was  no  patent  for  a 
part  of  that  which  was  exhibited  as  the  invention,  we  think 
the  rule  would  be  the  same.  But  it  is  insisted  that  the  para- 
graph is  bad,  for  the  reason  that  it  does  not  show  when  the 
defendants  discovered  the  fraud,  and  that  they  then  rescinded 
the  contract  We  are  of  the  opinion  that  the  paragraph  was 
bad  for  this  reason.  A  party  who  would  rescind  a  contract 
on  the  ground  of  fraud  must  offer  to  do  so  in  a  reasonable 
time  after  discovering  the  fraud,  and  the  general  rule  is  that 
the  parties  must  be  placed  in  the  identical  situation  in  which 
they  were  on  entering  into  the  contract.  Catling  v.  Newell^ 
9  Ind.  572.  The  defendants  received  a  conveyance  of  the 
patent  right,  and  they  do  not  allege  that  they  made  no 
profits  out  of  its  use  or  sale;  nor  do  they  offer  to  reconvey 
the  right  We  think  for  these  reasons  it  was  not  error 
to  sustain  the  demurrer  to  the  paragraph  of  the  answer  in 
question. 

The  only  other  question  in  the  case  relates  to  the  suffi- 
ciency of  the  second  paragraph  of  the  reply,  setting  up  the 
estoppel.  It  proceeds  on  the  ground  that  the  defendants 
cannot  honestly  set  up  the  defence  on  which  they  rely.  We 
think  that  this  paragraph  of  the  reply  was  sufficient  It  is 
in  substance  the  same  as  the  pleadings  setting  up  a  similar 
state  of  &cts  in  the  following  cases  in  this  <ourt :  Rose  v. 
TeepU^  16  Ind,  37;  WriglU  v.  AUeUy  16  Ind.  284^  Powers  y. 
Talbott,  II  Ind.  i;  Rose  v.  Wallace^  il  Ind.  112.  Other 
cases  to  the  same  effect  might  be  cited  There  is  no  error 
in  the  record. 

The  judgment  is  affirmed,  with  costs. 

R.  Hill  and  G.  W.  Richardson^  for  appellants. 

F.  T.  Hordp  for  appellee. 
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FlT2XjiERALD  V.  CoX  £T  AL. 

Witness. — Note  Aisigtud  by  AdtmnisiratQrj'^'Jsk  an  acdott  by  aa  assignee  of  the 
administratrix  of  an  estate,  on  a  promissory  note  executed  to  the  decedent, 
and  assigned  under  the  statute  to  the  plaintiff  as  an  heir,  the  maker  of  the  note 
is  not  a  competent  witness  to  prove  payment  of  the  note  to  the  decedent 

APPEAL  from  the  Marion  Common  Fleas. 

BusKiRK,  C.  J. — ^This  was  an  action  by  the  appellant,  as 
assignee  of  Sarah  W.  Fitzgerald,  administratrix  of  the  estate 
of  J.  H.  Fitzgerald,  deceased,  upon  a  note  executed  by  the 
appellee  John  F.  Cox,  payable  to  the  said  decedent,  for  the 
sum  of  one  hundred  dollars. 

There  was  issue,  trial  by  jury,  finding  for  defendants,  mo- 
tion for  new  trial  made,  overruled,  and  excepted  to. 

Various  errors  have  been  assigned  and  argued  by  coun- 
sel,  but  it  will  only  be  necessary  to  notice  one  of  them,  and 
that  question  arises  upon  the  alleged  error  of  the  court  in 
overruling  the  motion  for  a  new  trial.  The  facts  are  these: 
John  F.  Cox,  on  the  17th  day  of  November,  1862,  executed 
his  note  to  John  H.  Fitzgerald,  who  has  since  departed  this 
life.  Sarah  W.  Fitzgerald  administered  upon  the  estate  of 
said  decedent.  After  the  payment  of  the  debts  of  said  ad- 
ministration she  assigned  the  note  to  the  appellant,  who  was 
one  of  the  heirs  of  the  said  decedent.  The  assignment  was 
made  by  virtue  of  section  1 14  of  the  act  for  the  settlement 
of  decedents'  estates.     2  G.  &  H.  518. 

This  action  was  brought  upon  said  note  by  the  assignee 
thereof  The  defendant  Cox  pleaded  payment  of  the  note 
in  the  lifetime  of  the  decedent.  Upon  the  trial  of  the  cause, 
the  court,  over  the  objection  and  exception  of  the  appellant, 
permitted  the  appellee  Cox  to  testify  in  reference  to  the 
payment  of  said  note.  This  was  assigned  as  one  of  the 
reasons  for  a  new  trial.  The  court  erred  in  permitting  the 
appellee  Cox  to  testify  as  a  witness.  He  was  clearly 
incompetent,  as  was  held  by  this  court  at  the  present  term, 
in  the  case  of  Peacock  v.  AlHn,  ante,  p.  25.    The  ruling  ia 
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this  case  is  based  upon  the  decision  in  the  above  case.  For 
this  error  the  judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  for  a  new  trial,  and  for  further 
proceedings  in  accordance  with  this  opinion. 

A.  R  Denny t  for  appellant. 

3F.  B.  HilUr^  X  T.  Dye.wid  A.  C.  Harris,  for  appeUees. 


Root  v.  Moioartt. 

Judgment. — StatmU  of  Limitatumsj-^K.  contracted  to  do  certain  work  in  the 
improvement  of  a  street  of  a  city;  B.  was  his  surety  on  a  bond  for  the  per- 
fonnance  of  the  work.  Afterward,  in  a  suit  of  A.  against  B.,  it  was  adjudged 
that  &  should  paj  and  satisfy  aH  indebtedness  of  A.  on  account  of  said  im- 
proveuenL 

Held^  that  A.,  to  whom  certain  claims  for  labor  done  in  making  said  improve- 
ment had  been  assigned,  could  maintain  a  suit  against  B.  on  said  claims. 

Held^  also,  that  by  the  judgment  In  said  suit  of  A.  against  B.,  the  claims 
assigned  to  A.  bttame  (he  debto  di  B.,  and  no  longer  the  debts  of  A. 

Held^  also,  that  the  acdon  of  A.,  on  the  claims  assigned  to  him,  against  B.,  was 
upon  the  former  judgment  of  A.  against  B.,  and  was  not,  therefore,  barred 
l^  the  statute  of  limitations,  although  the  accounts  for  work  and  labor  upon 
which  the  claims  were  based  accrued  more  than  six  years  before  SDit  , 

APPEAL  from  the  Marion  Circuit  Court. 

Downey,  J. — ^Suit  by  the  appellee  against  the  appellant 
There  ivere  issues  formed,  a  trial  by  the  court,  and  finding 
and  judgment  for  the  plaintifE  Two  errors  are  assigned 
in  this  court  by  the  appellant;  first,  the  insufficiency  of  the 
complajnt ;  and  second,  the  refusal  of  the  court  to  grant 
him  a  new  trial.    The' complaint  is  as  follows: 

''Patrick  Moriarty  complains  of  Deloss  Root,  Michael 
O'Conner,  Thomas  Shehane,  John  Shay,  and  Michael  O' Con- 
ner, Jr.,  and  says  that  heretofore,  to  wit,  — ,  he  became  indebted 
to  Michael  O'Conner  in  the  sum  of  fifteen  dollars  and  sev- 
enty-five cents,  to  Thomas  Shehane  in  the  sum  of  fifteen 
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dollars  and  fifty-two  and  one-half  cents,  to  John  Shay  in  the 
sum  of  seventeen  dollars  and  ten  cents,  and  to  Michael 
O'Conner,  Jr.,  in  the  sum  of  twenty-five  dollars,  for  work 
and  labor  done  at  his  request  on  the  improvement  of  East 
street,  in  the  city  of  Indianapolis,  under  a  contract  between 
the  said  Patrick  Moriarty  and  the  common  council  of  the 
city  of  Indianapolis,  on  which  the  said  Deloss  Root  was 
surety;  and  that  thereafter,  to  wit,  at  the  September  term 
of  the  Marion  Circuit  Court,  the  said  Moriarty  brought  suit 
against  the  said  Deloss  Root,  wherein,  on  full  hearing,  it 
was  awarded  and  decreed  that  said  Deloss  Root  should  pay 
and  satisfy  all  indebtedness  on  account  of  the  improvement 
of  East  street,  in  the  said  city  of  Indianapolis,  whereby  said 
indebtedness  of  said  Moriarty,  incurred  on  account  of  said 
work  and  labor  done  as  above  set  forth,  was  transferred  to 
said  Deloss  Root  It  is  then  alleged  that  said  O'Conner, 
Shehane,  Shay,  and  O'Conner,  Jr.,  for  value  received,  trans- 
ferred said  claims  to  said  plaintiff,  by  which  said  Root  had 
become  indebted  to  him  in  the  several  sums  above  set  forth, 
all  of  which  remain  unpaid,  amounting  in  all  to  seventy- 
three  dollars  and  thirty-seven  and  one-half  cents,  for  which 
the  plaintiff  asks  judgment/' 

The  objection  urged  against  the  complaint  is  thus  stated 
in  the  brief  of  counsel  for  the  appellant:  "The  complaint 
shows  that  said  accounts  were  originally  the  debts  of  the 
plaintiff  to  the  assignors,  respectively,  and  that  in  a  certain 
proceeding  in  the  Marion  Circuit  Court  it  was  decreed  that 
the  defendant  should  pay  all  the  plaintiff's  indebtedness  of 
a  certain  class,  which  included  said  assigned  accounts,  and 
that  afterward  said  accounts  were  assigned  to  the  plaintiflfl 
The  decree  of  the  circuit  court,  although  it  may  make  de- 
fendant Root  liable  to  pay  said  accounts,  does  not  release 
the  plaintiff  Moriarty  therefrom.  The  assignors  might  have 
sued  Moriarty  at  any  time,  notwithstanding  said  decree. 
This  being  the  case,  and  the  assignors  having  assigned  their 
debts  to  their  debtor,  it,  in  law,  operates  as  a  release  or  ex- 
tinguishment of  the  debt    The  debt  being  released  or  ex- 
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tinguished  is  no  longer  a  cause  of  action  against  any  one. 
The  complaint  in  the  case,  then,  shows  that  the  claims  sued 
on  were,  by  the  original  creditors,  assigned  to  their  debtor, 
and  for  this  reason  we  say  that  the  complaint  contains  no 
sufficient  cause  of  action.'* 

We  think  that  there  is  but  one  reason  why  this  reasoning 
of  counsel  for  the  appellant  is  not  conclusive,  and  that  is, 
that  as,  by  the  judgment  of  the  circuit  court.  Root  was  ad- 
judged and  required  to  pay  these  debts,  they,  by  virtue  of 
that  judgment,  as  between  Root  and  Moriarty,  became  the 
debts  of  Root,  and  no  longer  the  debts  of  Moriarty.  In 
consequence  of  that  judgment,  Root  is  not  now  at  liberty, 
as  between  him  and  Moriarty,  to  say  that  the  debts  are  the 
debts  of  Moriarty,  and  not  of  himself.  It  is  by  virtue  of 
the  judgment  that  Root  is  liable  to  pay  these  debts.  But 
for  that,  as  the  contracts  were  made  with,  and  the  services 
rendered  for,  and  at  the  request  of,  Moriarty,  Root  would 
not  be  bound  to  pay  them.  We  think  the  complaint  is 
sufficient  But  it  is  insisted  that  the  action  was  barred  by 
the  statute  of  limitations,  which  was  pleaded.  The  action 
was  commenced  April  7th,  1868,  and  the  work  was  done  in 
1859  ^^  i860.  If,  therefore,  the  action  was  based  on  the 
accounts  for  work  alone,  there  seems  no  doubt  but  that,  it 
would  be  barred  by  the  statute  of  limitations  requiring  ac- 
tions in  such  cases  to  be  commenced  within  six  years  after 
the  cause  of  action  has  accrued.  2  G.  &  H.  156,  section 
2ia  But  we  think  we  must  regard  the  action  as  founded 
upon  the  judgment,  and  as  not,  therefore,  barred  in-  six 
years.  As  we  have  already  stated,  if  it  was  not  for  the  judg- 
ment, there  would  be  no  obligation  upon  Root  to  pay  these 
debts,  nor  any  cause  of  action  in  the  complaint  Again  it 
is  claimed  that  the  action  is  not  prosecuted  in  the  name  of 
the  real  party  in  interest  This  position  is  based  on  the 
&ct  that  there  was  some  evidence  tending  to  show  that  the 
claims,  or  some  of  them,  were  assigned  to  Moriarty  for  the 
purpose  of  enabling  him  to  collect  them  merely,  and  not 
because  he  was  to  become  thereby  the  owner  of  them.    The 
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assignors  were  made  parties,  as  required  by  the  code  in  such 
cases,  to  answer  as  to  their  mterest  in  the  -claims*  2  G.  & 
H.  38,  sec.  6.  They  do  not  controvert  the  fact  of  the  as- 
signment, and  we  see  no  reason  why,  in  this  case,  the  alleged 
debtor,  Root,  should  be  allowed  to  do  so. 

We  do  not  discover  any  error  in  the  record  for  which  the 
judgment  should  be  reversed; 

The  judgment  is  affirmed,  with  costs. 

K  Carter,  for  appellant. 


Krack  v.  Wolf. 

Instructions  to  Jury* — ^Aiter  the  alignment  on  the  trial  of  a  cause  had  closed, 
the  court  said  to  the  Jury:  <'I  have  no  instructions  to  give  yoo.  Defend- 
ant's counsel  have  requested  ne  to  instruct  you  in  writingi  which  I  am  not 
prepared  to  do,  having  had  no  time  to  write  them.  If  counsel  require  me  to  put 
my  instructions  in  writing  without  giving  me  time  to  prepare  them,  they  must  do 
without  them.  You  will  therefore  retire,  in  charge  of  your  bailiff,  and  do 
what  is  ri^t  between  the  patties." 

After  haying  been  out  about  five  hours,  the  jury  was  broug^  into  court,  and 
they  stated  that  they  thought  there  was  no  prospect  of  their  agreeii^;  where- 
upon the  oourt  urged  them  to  come  to  some  conclusion,  giving  some  reason^ 
why  they  should  do  so;  after  which  they  again  retired,  and  in  about  two 
hours  returned  a  verdict  for  the  defendant 

HTM,  that  it  could  not  be  said  that  the  court  did  not  instruct  the  jmy. 

JIel(/,  also,  that  the  only  error  assigned  being  the  oremding  of  a  motion  for  a 
new  trial,  and  no  exceptions  having  been  taken  to  the  refusal  or  failure  of  the 
court  to  instruct  the  jury,  and  the  evidence  not  being  in  the  record,  this  court 
could  not  say  Ihat  any  other  or  different  instructions  ware  necessary. 

APPEAL  from  the  Vanderburg  Circait  Court. 

Downey,  J. — ^This  was  an  action  for  slander,  brought  by 
the  appellant  against  the  appellee.  Issues  were  made ;  there 
was  a  jury  trial;  verdict  for  the  defendant;  motion  for  a 
new  trial  overruled;  and  final  judgment  rendered  for  the 
defendant 
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The  only  error  properly  assigned  is  the  refusal  to  grant  a 
new  trial ;  and  the  only  ground  urged  under  this  assignment 
is  the  neglect  of  the  court  to  charge  the  juiy  upon  the  law 
and  &ct5  of  the  case,  after  the  close  of  the  argument,  and 
allowing  said  jury  to  retire  to  consider  of  tiieir  verdict  with- 
out any  iastmctions  from  the  court 

At  the  close  of  the  argument,  the  court  said  to  the  jury : 

"Gentlemen,  I  have  no  instructions  to  give  you.  Defend- 
ant's counsel  have  requested  me  to  instruct  you  in  writing, 
which  I  am  not  prepared  to  do,  having  had  no  time  to  write 
them.  If  counsel  require  me  to  put  my  instructions  in 
writings  without  giving  me  the  time  to  prepare  them,  they 
must  do  without  them.  You  will  therefore  retire,  in  charge 
of  your  bailiff)  and  do  what  is  right  between  the  parties." 

Upon  which  the  jury  retired,  to  consider  of  their  verdict. 
After  the  jury  had  been  out  about  four  hours — ^being  about 
five  o'clock  F.  M. — the  court  requested  the  bailiff  to  inquire 
of  them  if  there  was  any  prospect  of  their  agreeing  soon, 
to  which  they  returned  the  answer,  "There  was  none;" 
upon  which  the  court  adjourned  temporarily,  until  about  six 
o'clock^  when  they  were  brought  into  court  and  were  asked 
by  the  court  if  they  had  agreed,  to  which  they  answered, 
"No."  Whereupon  they  were  asked  if  there  was  any  pros- 
pect of  their  agreeing,  when  they  answered,  "They  thought 
not"  The  court  then  proceeded  to  make  the  following  state- 
ment to  them,  viz.: 

"Gentlemen,  you  ought  to  come  to  some  conclusion. 
This  cause  has  occupied  a  good  deal  of  your  time,  and 
ought  not  to  give  you  much  trouble.  If  you  should  not 
agree,  it  would  be  a  large  expense  to  the  county,  as  well  as 
to  the  parties,  to  try  it  over  again.  If  some  of  you  would 
give,  and  others  take,  a  little,you  might  come  to  some  agree- 
ment I  shall  have  supper  prepared  for  you  by  eight 
o'clock." 

In  about  two  hours  afterward,  the  jury  returned  a  verdict 
for  the  defendant 

It  is  contended  by  counsel  for  the  appellant  that  it  is  the 
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imperative  duty  of  the  court,  even  without  being  requested 
to  do  so,  to  instruct  the  jury,  and  be  relies  on  the  following 
part  of  section  324,  2  G.  &  H.  198:  "Fifth.  When  the 
argument  of  the  cause  is  concluded,  the  court  shall  give 
general  instructions  to  the  jury,  which  shall  be  in  writing, 
and  be  numbered  and  signed  by  the  judge,  if  required  by 
either  party."  We  think,  if  it  be  conceded  that  the  court 
should  instruct  the  jury  generally,  without  being  requested 
to  do  so,  as  decided  in  Welch  v.  Watts,  9  Ind.  115,  that  there 
are  two  good  reasons  why  the  position  of  appellant  cannot 
be  sustained;  first,  that  it  cannot  be  said  that  the  court  did 
not  instruct  the  jury;  and,  second,  that  the  point  was  not 
reserved  by  any  exception  to  the  refusal  or  failure  of  the 
court  so  to  instruct.  The  evidence  is  not  in  the  record,  and 
any  further  or  different  instructions  than  those  given  may 
have  been  unnecessary.  It  would  hardly  conduce  to  the  fair 
and  proper  administration  of  justice  to  allow  a  party  to  take 
his  chances  for  a  verdict,  and  then,  if  he  was  unsuccessful, 
to  claim  that  there  should  be  a  new  trial  because  the  court 
had  not  instructed  the  jury,  when  he  neither  asked  it  nor 
excepted  to  its  not  having  been  done.  See  Murray  v.  The 
State,  26  Ind.  141. 

The  judgment  is  afHrmed,  with  costs. 

P.  MateTf  for  appellant 

C.  Denby  and  D.  B.  Kumler,  for  appellee. 


3r~9o  NoRRis  V.  Blair,  Administratoil 

1141  aoo 

39    901  Statute  of  Frauds.— ^imi^^  SaU.-^K  sale  bjr  public  auction  is  within  tlie 

^**  ^^  statute  of  frauds. 

Same. — Memorandum  of  CUrk  of  Sale, — ^Rliere  a  sale  was  made  at  public 
Auction,  upon  a  credit,  and  a  note  was  to  be  given  with  security,  waiving 
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Taluatioa  and  ftppiaisement  laws,  a  memorandum  of  the  sale  made  by  the 
derk  thereof,  which  did  nol  itate  these  facts,  was  insufficient  to  avoid  the 
dfect  of  the  statute. 

APPEAL  from  the  Shelby  Common  Pleas. 

Pettit,  J.— This  suit  was  brought  by  the  appellee  against 
the  appellant,  and  the  first  paragraph  of  the  complaint  is  as 
follows : 

"  Alonzo  Blair,  administrator  of  the  estate  of  Homer  Pal- 
merton,  deceased,  plaintifl)  complains  of  Edward  Norris, 
defendant,  and  says  that  heretofore,  to  wit,  at  Shelby  county, 
Indiana,  on  the  first  day  of  December,  A.  D.  1869,  the  said 
decedent,  being  then  and  there  in  life,  was  the  owner  and  in 
possession  of  a  large  quantity  of  wheat,  then  and  there 
remaining  in  bins  and  granaries,  to  wit,  one  thousand  bushels, 
and  being  such  owner  of  a  large  amount  of  other  personal 
property,  and  being  desirous  of  selling  said  wheat  and  other 
personal  property  for  the  largest  and  best  price  that  could 
be  obtained  therefor,  he,  the  said  decedent,  did,  on  the  said 
first  day  of  December,  1869,  expose  to  sale  said  wheat  and 
other  property  at  auction  to  the  highest  bidder,  upon  the 
following  terms,  to  wit,  on  a  credit  of  nine  months  from  said 
first  day  of  December,  A.  D.  1869,  on  all  sums  over  five 
dollars,  and  for  amounts  less,  cash  in  hand,  the  purchasers 
giving  their  notes  with  approved  security,  waiving  valuation 
and  appraisement  laws ;  and  which  said  terms  of  sale  were 
fully  made  known  at  said  sale  to  *  the  defendant  and  other 
bidders  thereat;  and  the  plaintiff  says  that  prior  to  the  said 
sale,  the  decedent  caused  to  be  printed,  and  published,  and 
posted  up  in  many  public  places  in  the  neighborhood  of  the 
place  of  said  sale,  a  notice,  which  was  openly  and  audibly  read 
by  the  clerk  and  auctioneer  to  the  bidders,  before  and  at  the 
sale,  containing  the  terms  thereof,  a  copy  of  which  is  here- 
with filed  and  made  a  part  of  complaint ;  that  one  William 
B.  Elder  was  the  clerk  of  such  sde,  and  as  such  clerk  of 
such  sale,  made  a  memorandum  in  writing  thereof;  and  the 
plaintiff  says  that  at  said  sale  said  defendant  bid  off  and 
bought  said  bins  and  granaries  of  wheat,  amounting  in  the 
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aggregate  to  about  one  thousand  dollars,  at  the  price  and 
sum  of  eighty-one  cents  per  bushel;  that  at  the  time  of  said 
sale,  said  clerk  thereof,  William  B.  Elder,  made  a  bitten 
memorandum  thereof,  a  copy  of  which  is  filed  herewith  and 
made  a  part  of  this  complaint    And  the  plaintiff  says  that 

afterward,  to  wit,  on  the day  of  December,  1869,  the 

said  Homer  Palmerton  departed  this  life,  intestate,  at  said 
county  aforesaid,  and  that  afterward,  on  the  4th  day  of 
January,  A.  D.  1870,  the  plaintiff  was  appointed  administra- 
tor of  the  estate  of  said  decedent  in  due  form  of  law,  and  is 
still  acting  as  such  administrator ;  that  heretofore,  to  wit,  on 

the day  of  January,  A.  D.  1870,  he  demanded  of  and 

from  the  said  Edward  Norris  that  said  wheat,  purchased  as 
aforesaid,  be  measured,  and  the  amount  of  his  said  bid  be 
ascertained,  and  that  he  execute  to  the  plaintiff)  as  such 
administrator,  his  note  therefor  with  approved  security, 
waiving  valuation  and  appraisement  laws,  agreeable  to  the 
requirements  of  sale ;  yet  he  has  failed  and  refused  to  do 
the  same  or  any  part  thereof,  and  still  refuses.  Wherefore 
the  plaintiff  sues,  and  demands  judgment  as  such  administra- 
tor for  one  thousand  dollars,  and  all  other  and  further 
relief  which  the  equity  of  the  case  demands." 

Memorandum  of  sale: 

"  BoGGSTOWN,  Shelby  County,  Ind. 

''A  list  of  names  of  purchasers  and  articles  bought  at 
public  sale  of  Homer  Palmerton,  December  ist,  1869;  Jerry 
Weakly,  auctioneer;  William  B.  Elder,  clerk:  One  large 
lot  of  wheat,  eighty-one  cents  per  bushel,  Dr.  E.  Norris ; 
one  lot  of  wheat,  about  fifteen  bushels,  seventyeight  cents 
per  bushel,  G.  S.  Harrell,  transferred  to  Dr.  Norris;  one 
small  lot  of  wheat  transferred  from  G.  S.  Harreirs  account 
to  Dr.  E.  Norris,  not  measured,  at  eighty-one  cents  per 
bushel.  Dr.  E.  Norris,  to  Alonzo  Blair,  administrator  of  the 
estate  of  Homer  Palmerton,  deceased,  one  thousand  bushels 
of  wheat  at  eighty-one  cents  per  bushel — eight  hundred  and 
ten  dollars." 

The  notice  of  sale  referred  to  in,  and  made  a  part  o(  the 
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complaint  is  not  in  the  record  as  such,  nor  in  any  manner 
that  we  can  notice  it 

In  l^hat  purports  to  be  the  evidence  given  in  the  cause  a 
copy  of  the  notice  appears ;  but  this  evidence  is  not  signed 
by  the  judge,  as  a  bill  of  exceptions  in  all  cases  should  be. 
On  page  fifteen  of  the  record  the  judge  is  asked  to  and  does 
sign  a  bill  of  exceptions,  but  the  evidence  is  not  in  it. 
Commencing  on  page  seventeen  and  extending  to  page 
twenty-five,  is  what  purports  to  be  the  evidence  given,  offered, 
and  refused ;  but  it  is  not  signed  by  the  judge,  and  we  can* 
not,  therefore,  regard  it  as  the  evidence  or  as  forming  a  part 
of  the  record. 

The  defendant  demurred  to  the  first  paragragh  of  the  com- 
plaint; first,  for  want  of  sufficient  facts;  second,  for  non- 
joinder of  parties  defendants;  third,  for  want  of  capacity  of 
plaintiff  to  sue. 

There  is  nothing  in  the  second  and  third  grounds  of 
demurrer.  The  demurrer  was  overruled,  and  we  are  to  deter- 
mine whether  the  complaint  contains  sufficient  facts.  The  only 
reason  urged  why  it  is  insufficient  is,  that  the  memorandum 
of  sale,  which  is  a  part  of  the  complaint,  does  not  state  the 
terms  of  the  sale,  in  this,  that  it  does  not  state  that  the  sale 
was  on  nine  months'  credit,  by  giving  note  with  security  and 
waiving  valuation  and  appraisement  laws.  It  is  admitted  by 
both  parties,  and  we  so  hold,  that  auction  sales  are  within 
the  statute  of  frauds,  and  that  the  auctioneer  and  clerk  are 
the  agents  of  both  parties. 

Many  authorities,  or  supposed  authorities,  have  been  cited 
on  both  sides,  to  show  that  the  memorandum  was  sufficient 
or  insufficient.  We  have  examined  all  the  books  referred 
to  in  relation  to  the  sufficiency  or  insufficiency  of  the  mem- 
orandum. Many  of  the  authorities  referred  to  on  both 
sides  have  no  existence  in  fact,  or  cannot  be  found  firom  the 
references  given* 

In  2  Kent  Com.  511,  the  rule  is  stated  thus:  '^The  con- 
tract must,  however,  be  stated  with  reasonable  certainty, 
so  that  it  can  be  understood  from  the  writing  itself,  wiUiout 
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having  recourse  to  parol  proof.  Unless  the  essential  terms 
of  the  sale  can  be  ascertained  from  the  tn'iting  itself,  or  by  a 
reference  contained  in  it  to  something  else,  the  writing  is  not  a 
compliance  with  the  statute;  and  if  the  agreement  be  thus 
defective,  it  cannot  be  supplied  by  parol  proof,  for  that 
would  at  once  introduce  all  the  mischiefs  which  the  statute 
of  frauds  and  perjuries  was  intended  to  prevent." 

Browne  on  the  Statute  of  Frauds,  sec.  382,  says:  ''In 
cases  of  sales,  the  credit  stipulated  is  an  essential  term  of 
the  contract,  and  must  appear  in  the  memorandum."  3 
Parsons  Con.  13,  says:  "As  to  the  question  what  the  writ- 
ten agreement  must  contain,  the  general  answer  is,  all 
that  belongs  essentially  to  the  agreement,  and  more  than  this 
is  not  needed;  nor  can  parol  evidence  be  received  to  supply 
anything  which  is  wanting  in  the  writing,  to  make  it  the  written 
agreement  on  which  the  parties  rely."  To  the  same  effect 
are  the  following  authorities:  I  Greenl.  Ev.,  sec.  267;  Par- 
ket^s  IJeirs  v.  BodUy,  4  Bibb,  102 ;  Ellis  v.  Deadmaris  Heirs, 
4  Bibb,  466 ;  Soles  v.  Hickman,  20  Pa.  St.  180 ;  Gill  v.  Bick- 
nell,  2  Cush.  355 ;  First  Baptist  Cimrch  of  Ithaca  v.  Bigelow, 
16  Wend.  28;  Morton  v.  Dean,  13  Met  385 ;  Davis  v.  SlueldSf 
26  Wend.  341 ;  M* Farrow's  Appeal,  1 1  Pa.  St.  503 ;  Burke  v. 
Haley,  2  Gilman,  614. 

In  this  memorandum,  the  terms  and  conditions  of  the  sale 
are  not  named.  Nothing  is  said  of  the  nine  months'  credit, 
the  note  and  security,  nor  of  waiving  valuation  and  appraise- 
ment laws,  which  in  view  of  the  above  cited  authorities  was 
required ;  nor  is  any  reference  made  to  the  poster  or  notice 
of  sale,  and  it  could  not  be  used  as  a  part  of  the  memoran- 
dum. The  demurrer  for  want  of  sufficient  facts  should  have 
been  sustained. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
with  instructions  to  the  court  below  to  sustain  the  demurrer 
to  the  first  paragraph  of  the  complaint. 

B.  F.  Davis,  B.  F.  Love,  and  /?.  Norris,  for  appellant. 

K.  M.  Hord,  %  T.  Hockman,  A.  Blair,  and  G.  %  Hackney^ 
for  appellee. 
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Makrixd  Woman. — Qmwyatue, — ^Tbe  sepanife  deed  of  a  married  woman  is 
void,  and  passes  no  title  to  her  lands. 

Same. — A  married  woman  holding  real  estate  descended  to  her  from  a  previous 
hnsbandy  cannot,  with  or  without  the  consent  of  her  husband^  convey  the  real 
estate  so  held. 

Rent. —  Vrid  Contract  of  Purekase* — ^A  person  who  takes  possession  of  a  tract 
of  land  under  a  contract  of  purchase  that  is  absolutely  and  unconditionally 
void,  is  liable  for  the  rent  of  the  premises. 

Estoppel. — A  party  can  never  be  estopped  by  an  act  that  is  illegal  and  void. 

Vendee. — Void  Contracts — Zmh.— -One  who  has  purchased  real  estate  from  a 
mamed  woman  who  had  no  power  to  sell  or  convey  has  no  lien  on  the  land 
to  secure  the  repayment  of  the  purchase-money ;  nor  has  he  any  right  to  retain 
possession  until  he  is  repaid  die  amount  paid  upon  the  void  contract  of  purchase. 

Equitt.«-A  right  in  equity  cannot  grow  out  of  an  illegal  and  void  transaction. 

Tenant  in  Common. — Comfeya$ue.^'Qm  tenant  in  common,  owning  an  undi- 
vided interest  in  real  estate,  cannot  convey  to  a  stranger  a  certain  portion  of 
the  tract  held  in  common,  and  put  the  purchaser  in  possesion  of  the  portion 
conveyed. 

APPEAL  from  the  Hendricks  Circuit  Court. 

BusKiRKy  C.  J.— This  action  was  brought  by  Elizabeth 
Mattox,  Susan  J.  Price,  adults,  and  Richard  T.  Lacy,  Mary 
A.  Lacy,  Lewis  M.  Lacy,  Sarah  M.  Lacy,  and  John  W.  Lacy, 
minors,  by  Franklin  Price,  their  next  friend,  against  Jacob 
Hightshue,  to  recover  the  rent  of  certain  real  estate.  The  V 
action  originated  before  a  justice  of  the  peace,  where  a 
judgment  was  rendered  for  the  plaintiffs  for  twenty-four  dol- 
lars and  fifty  cents,  and  from  this  judgment  the  defendant 
appealed  to  the  circuit  court. 

In  the  circuit  court  the  defendant  filed  an  answer  and 
cross  complaint  as  follows: 

*'The  defendant,  Jacob  Hightshue,  with  the  permission 
of  the  court,  files  the  following  answer  and  cross  complaint 
in  the  above  entitled  cause,  which  shows  that  he  is  in  the 
possession  of  the  land  described  in  plaintifis'  complaint,  and 
was  so  in  possession  during  the  year  1869;  that  he  holds 
said  lands  by  purchase  from  the  said  Elizabeth  Mattox,  and 
by  deed  from  her,  dated  June  19th,  1868;  that  at  the  time 
of  said  purchase  and  execution  of  said  deed,  the  said  Eliza- 
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beth  Mattox  was  in  the  occupancy  of  said  land,  together 
with  all  the  other  plaintiffs,  except  the  said  Susan  J.  Price, 
the  said  co-plaintiffs  being  children  of  said  Elizabeth  Mattox, 
and  all  being  infants  except  die  said  Susan ;  that  th6  said 
Elizabeth  and  her  said  children  were  the  owners,  as  tenants 
in  common,  of  a  part  of  the  east  half  of  the  northwest  quar- 
ter of  section  nineteen,  township  seventeen,  north  of  range 
two  east,  in  said  county  and  state,  containing  sixty  acres, 
which  land  they  had  derived  by  descent  from  John  Lacy, 
deceased,  who  was  the  former  husband  of  said  Elizabeth, 
and  the  father  of  the  other  plaintiffs,  and  who  died  seized 
and  possessed  of  said  land,  and  left  his  widow  and  children 
in  the  possession  of  said  land,  but  without  any  legal  title  of 
record;  that  the  said  Elizabeth  subsequently  married  the 
said  Solomon  Mattox,  who  has  abandoned  the  said  Eliza- 
beth and  her  children;  that  in  June,  1868,  said  Elizabeth  and 
her  infant  children  aforesaid  were  residing  on  and  occupying 
the  said  land ;  that  said  children  were  in  a  dependent  and 
suflfering  condition,  being  deprived  of,  and  in  great  need  of, 
the  common  necessaries  of  life,  and  were  being  in  part  sup- 
ported by  charity;  and  that  said  real  estate  was  also  encum- 
bered at  the  time  by  a  lien  and  assessment  of  oiie  hundred 
and  ten  dollars  as  and  for  benefits  to  be  derived  by  the  con- 
struction of  a  ditch  and  drain  of  the  School  Branch  Ditching 
Company,  a  corporation  legally  organized,  and  which  assess- 
ment had  been  legally  made,  and  was  binding  upon  all  of 
said  land;  and  the  defendant  says  that  the  said  Elizabeth 
Mattox,  being  so  in  possession  of  said  land,  and  so  aban- 
doned by  her  husband,  and  her  infant  children  aforesaid 
being  in  want,  and  without  a  legal  guardian  or  other  person 
to  care  for  them  or  their  support,  and  said  land  being  encum- 
bered as  aforesaid  and  liable  to  be  sold,  did  offer  to  sell  to 
this  defendant  the  ten  acres  described  in  said  complaint,  at 
the  sum  of  three  hundred  and  fifty  dollars;  and  that  this 
defendant,  believing  she  had  a  good  right  to  sell  said  land, 
and  convey  the  same,  and  knowing  nothing  to  the  contrary, 
did  purchase  the  same  of  the  said  Elizabeth,  and  did,  by 
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agreement  with  her,  pay  off  said  ditch  a!lsessment  and  lien 
of  one  hundred  and  ten  dollars,  and  did  pay  the  said  Eliza- 
beth^ for  the  necessary  use  and  support  of  herself  and  in- 
fant children,  tiie  sum  of  two  hundred  and  forty  dollars  in 
cash,  and  did  receive  her  deed  therefor,  a  copy  of  which  is 
filed  herewith,  under  and  by  virtue  of  which  he  did  after- 
ward take  the  possession  of  said  land,  and  has  since  hitherto 
held  the  same ;  all  of  which  was  done  in  good  faith  on  his 
party  and  as  he  believes  on  the  part  of  the  said  Elizabeth  also ; 
but  he  is  now  informed  that  said  parties  deny  his  right,  and 
dispute  his  title  to  said  land,  because  the  same  was  held  by 
descent  from  a  former  husband,  and  at  the  time  of  said  con- 
veyance she  had  a  second  husband  living,  and  because  her 
children  were  under  twenty-one  years  of  age.  Wherefore, 
defendant  now  files  this,  his  cross  complaint,  and  asks  that 
his  tide  to  said  real  estate  be  declared  quiet  and  perfect,  as 
against  all  of  said '  parties,  or  that  the  court  may  decree 
his  right  be  subrogated  to  that  formerly  held  by  the  ditching 
company  aforesaid  for  said  sum  of  one  hundred  and  ten  dol- 
lars, with  interest;  and  will  the  court  decree  that  he  have  his 
judgment  against  the  said  parties  for  his  said  three  hundred 
and  fifty  dollars,  with  interest,  and  decree  that  said  land  be 
sold  to  satisfy  the  same;  or  will  the  court  grant  such  relief 
to  said  defendant  as  equity  would  dictate  in  the  premises; 
and  he  asks  that  said  parties  may  be  required  to  ans^^r  this, 
his  cross  complaint,  before  the  final  trial  of  the  cause. 

"  L.  M.  Campbell,  Attorney." 

The  deed,  which  was  made  an  exhibit  in  the  cross  com- 
plaint, was  in  the  form  prescribed  by  our  statute,  and  was 
executed  by  Elizabeth  Mattox  alone. 

The  plaintiffs  demurred  separately  and  severally  to  the 
cross  complaint.  The  demurrers  were  overruled,  and  the 
plaintiffs  excepted. 

The  plaintiflfe  thereupon  filed  the  following  answer  and 
reply : 

'*  First  The  plaintiffs  in  the  above  entitled  cause,  for  answer 
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and  reply  to 'the  pleading  which  the  defendant  styles  his 
'cross  complaint  and  answer/  deny  each  and  every  ma-!- 
terial  allegation  therein  contained. 

"Second.  The  plaintiffs,  for  second  and  further  answer 
and  reply  to  the  pleading  which  the  defendant  styles  his 
'cross  complaint  and  answer/  say  that  the  defendant  took 
possession  of,  and  occupied,  and  farmed  during  the  year 
1869,  the  premises  for  which  plaintiffs  claim  rent,  and  at  the 
time  of  so  taking  possession,  was  notified  that  he  had  no 
right  to  said  premises,  and  was  forbidden  by  the  plaintiffs  to 
take  possession  of  and  farm  the  same,  and  was  furtiier  noti- 
fied by  them  that  they,  the  plaintiffs,  were  the  sole  owners  of 
said  premises,  and  entitled  to  the  use  and  occupation  thereof. 
Therefore,  the  plaintiffs  say  that  the  defendant  should  not 
jnaintain  the  defence  set  up  by  him. 

*' Third.  The  plaintiffs,  for  a  third  and  further  answer  and 
reply  to  the  pleading  which  the  defendant  styles  his  '  cross 
^complaint  and  answer,'  say  that  on  the  19th  day  of  June, 
1868,  the  plaintiff  Elizabeth  Mattox  executed  to  the  defend- 
ant the  deed  set  forth  as  an  exhibit  by  him  in  his  said  '  cross 
complaint  and  answer,'  for  the  premises  for  which  plaintiffs 
xlaim  rent ;  that  at  the  time  she  executed  said  deed  she  was 
the  wife  of  Solomon  Mattox,  and  that  said  Solomon  did  not 
join  with  her  in  the  execution  of  said  deed,  nor  give  his  con- 
sent thereto ;  that  at  the  time  said  deed  was  executed  said 
Elizabeth  was  not  authorized  by  the  Court  of  Common  Pleas 
of  Hendricks  county,  Indiana,  or  by  the  Hendricks  Circuit 
Court,  of  the  State  of  Indiana,  to  sell  or  convey  her  real 
estate,  or  by  any  other  competent  authority ;  that  Hendricks 
county,  Indiana,  is  the  county  in  which  said  land  lies,  and 
in  which  said  Elizabeth  was  residing  at  the  time  said  deed 
was  executed ;  that  at.the  time  said  deed  was  executed  said 
Elizabeth  was  the  owner  in  fee  of  only  the  undivided  one- 
third  part  of  the  premises  described  in  said  deed,  having  no 
other  right  or  interest  in  said  premises ;  that  her  right  and 
title  to  said  premises  was  derived  solely  by  inheritance  from 
John  Lacy,  deceased,  who  was  a  former  husband  of  said 
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Elizabeth,  and  the  father  of  the  said  plaintifls,  who  are  also 
the  children  of  the  said  Elizabeth ;  that  said  John  Lacy  died 
intestate,  leaving  the  plaintiflfs  as  his  only  heirs ;  that  since 
said  deed  was  executed,  said  Elizabeth  has  never  acquired 
any  other  or  further  interest  in  the  premises  named  in  the 
said  deed ;  that  the  said  Elizabeth  has  never  been  divorced 
from  her  said  husband,  Solomon  Mattox,  and  is  now  living 
with  him  as  his  wife  in  Hendricks  county,  Indiana;  that 
defendant  claims  said  real  estate  only  by  said  deed. 

"The  plaintiffs  further  say  that  defendant  claims,  adversely 
to  them,  to  be  the  owner  in  fee  of  the  real  estate  described 
in  said  deed,  and  that  by  reason  of  said  claim,  a  cloud  is 
resting  upon  their  title  to  said  premises.  The  plaintiffs 
allege  that  said  Elizabeth  is  the  owner  in  fee  of  the  undi- 
vided one-third  part  of  said  premises,  and  that  the  other 
plaintifis,  liamely,  Susan  J.  Price,  Richard  F.  Lacy,  Mary  A. 
Lacy,  Lewis  M.  Lacy,  Sarah  M.  Lacy,  and  John  W.  Lacy, 
are  each  the  owner  in  fee  of  the  undivided  one-ninth  part  of 
said  premises  described  in  said  deed,  which  rights  were 
derived  by  inheritance  from  John  Lacy,  deceased,  who  died 
in  the  year  1862,  and  who  was  the  former  husband  of -said 
Elizabeth  and  the  father  of  the  other  plaintiffs  at  the  time 
of  his  death. 

"  Wherefore  the  plaintiffs  ask  the  court  to  order  and  decree 
the  quieting  of  the  title  of  plaintiffs  to  said  premises;  and 
plaintiffs  ask  for  all  general  and  proper  relief  to  which  they 
are  entitled  in  law  and  equity. 

"Charles  Foley,  Att'y  for  Plaintiffs." 

The  cause  was  submitted  to  the  court  for  trial ;  and  at  the 
request  of  the  parties,  the  court  made  a  special  finding  of 
the  facts  in  the  case,  and  the  conclusions  of  law  upon  them 
involved,  and  signed  and  filed  the  same,  which  is  as  follows : 

First.  In  1862  John  Lacy  died  intestate  and  seized  in  fee 
simple  of  the  east  half  of  the  north-west  quarter  of  section 
nineteen,  in  township  seventeen,  north  of  range  two  east, 
situated  in  Hendricks  county,  Indiana,  leaving  surviving  him, 
as  his  only  heirs,  his  widow,  Elizabieth  Lacy,  and  their  six 
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children,  namely,  Susan  J,  Price,  Richard  T.  Lacy,  Mary  A. 
Lacy,  Louis  M.  Lacy,  Sarah  M.  Lacy,  and  John  W.  Lacy ; 
and  that  the  administrator  of  said  John  Lacy,  deceased,  sold 
twenty  acres  on  the  north  end  of  said  tract  of  land,  leaving 
sixty  acres  on  the  south  end  thereof. 

Second.  That  after  the  death  of  said  John  Lacy,  to*wit,  in 
September,  1863,  his  widow,,  said  Elizabeth,  intermarried 
with  Solomon  Mattox,  whose  wife  she  now  is  and  has  been 
ever  since  said  marriage. 

Third.  That  on  the  19th  day  of  June,  1868,  said  Elizabeth 
Mattox  executed  to  defendant  a  general  warranty  deed,  pur- 
porting to  be  for  ten  acres  of  her  undivided  one-third  part 
of  said  sixty-acre  tract  of  land,  without  the  husband  of  said 
Elizabeth  Mattox,  said  Solomon  Mattox,  joining  with  her 
in  said  deed,  for  the  consideration  of  three  hundred  and  fifty 
dollars,  which  defendant  paid  said  Elizabeth,  both  said 
Elizabeth  and  defendant  acting  in  the  utmost  good  faith  and 
believing  that  she  could  alone  convey  the  title  to  the  real 
estate  described  in  said  deed. 

Fourth.  That  in  the  fall  of  1868,  said  Elizabeth  put 
defendant  in  possession  of  ten  acres  of  said  sixty-acre  tract, 
designating  it  as  the  part  he  had  purchased,  and  which  is 
the  part  for  which  the  plaintifTs  seek  to  recover  rent;  and 
defendant  has  been  in  possession  of  said  ten  acres  ever  since, 
the  rental  value  thereof  for  the  year  1869  being  twenty-five 
dollars. 

Fifth.  That  said  children  were  all  under  twenty-one  years 
of  age  at  the  time  said  deed  was  executed,  and  the  time 
defendant  took  possession  of  said  ten  acres;  and  all  of  them 
are  still  under  twenty-one  years  of  age,  except  said  Susan  J., 
who  is  past  that  age,  and  is  the  wife  of  Franklin  Price. 

Sixth.  That  said  Elizabeth  and  said  children  have  been 
m  possession  of  said  sixty-acre  tract,  except  the  ten  acres 
of  which  defendant  has  possession,  ever  since  the  death  of 
said  John  Lacy  in  1862. 

Seventh.  That  said  Elizabeth  Mattox  has  never  been 
authorized  by  either  the  court  of  conmion  pleas  or  the  circuit 
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court  of  Hendricks  county,  Indiana,  or  by  any  competent 
authority,  to  convey  alone  any  of  her  real  estate. 

Eighth.  That  Elizabeth  Mattox  has  never  had  any  right 
or  title  to  any  of  said  sixty-acre  tract  of  land  by  means  other 
than  what  she  derived  by  inheritance  from  her  former  hus- 
band, said  John  Lacy,  deceased,  and  defendant  claims  only 
by  the  deed  she  executed  to  him  aforesaid. 

Upon  which  facts  the  court  finds  and  decides  the  conclu- 
sions of  law  involved  to  be  as  follows,  to  wit: 

First.  That  the  plaintiffs,  namely,  Elizabeth  Mattox,  Susan 
J.  Price,  Richard  T.  Lacy,  Mary  A.  Lacy,  Louis  M.  Lacy, 
Saxah  M.  Lacy,  and  John  W.  Lacy,  are  tenants  in  common 
by  inheritance  from  said  John  Lacy,  deceased,  of  said  sixty- 
acre  tract  of  land,  the  interest  of  said  Elizabeth  Mattox 
being  the  one-third  part  thereof,  and  the  interest  of  each  of 
the  others  being  the  one-ninth  part  thereof 

Second.  That  the  deed  executed  by  said  Elizabeth  Mattox 
to  the  defendant,  above  mentioned,  is  null  and  void. 

Third.  That  the  defendant  is  not  liable  to  the  plaintiffs,  or 
any  of  them,  for  rent  for  occupying  and  using  during  the 
year  iS69Said  ten  acres  above  mentioned. 

Fourth.  And  that  said  Elizabeth  Mattox  is  estopped  from 
denying  and  disputing  the  right  of  the  defendant  to  the 
possession  of  said  ten  acres  of  land  until  said  sum  of  three 
hundred  and  fifty  dollars,  with  interest  thereon,  is  repaid 
defendant,  or  tendered  him. 

To  which  finding  and  decision  of  the  court  upon  the  ques- 
tions of  law  involved,  the  plaintifTs  severally  excepted. 

Judgment  was  rendered  as  follows:  that  the  deed  exe- 
cuted by  appellant  to  appellee  be  null  and  void  to  vest  in 
appellee  any  title  in  fee  simple  to  the  land  therein  described ; 
that  the  title  of  all  of  the  plaintiffs  in  this  cause  to  said  land 
be  forever  quieted,  so  fer  as  any  claim  thereto  in  fee  simple 
by  appellee  is  concerned;  that  appellant  is  estopped  from 
denying  and  disputing  the  right  of  appellee  to  the  use  and 
possession  of  said  land,  until  die  sum  of  three  hundred  and 
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fifty  dollars,  with  interest  thereon,  from  June  19th,  1868,  is 
repaid  appellee,  or  tendered  him;  that  appellee  recover  costs 
of  plaintifis. 

The  record  in  this  cau^e  presents  for  our  consideration 
and  determination  tlie  question  of  whether  the  decision  of 
the  court  based  upon  the  special  finding  of  facts  and  the 
conclusions  of  law  was  correct.  The  appellant,  by  except- 
ing to  the  decision  of  the  court,  concedes  that  the  facts  are 
correctly  and  fully  found,  but  controverts  the  correctness  of 
the  conclusions  of  law.  We  will  examine  the  conclusions 
of  law  in  the  order  in  which  they  were  stated  by  the  court 
below.  The  appellant  admits  that  the  first  conclusion  of  law 
is  correct,  and  we  shall,  therefore,  not  consider  it  further. 

We  are  next  to  inquire  whether  the  deed  firom  Mrs.  Mat- 
tox to  the  appellee  was  null  and  void.  When  the  deed  was 
executed  Mrs.  Mattox  was  a  married  woman,  and  she  had  not 
been  authorized  by  any  court  to  convey  such  lands  without 
her  husband  joining  with  her.  It  is  provided  by  section  6 
of  an  act  concerning  real  property  and  the  alienation  thereof, 
I  G.  &  H.  258,  that  ''the  joint  deed  of  the  Husband  and 
the  wife,  shall  be  sufficient  to  convey  and  pass  the  lands  of 
the  wife,  but  npt  to  bind  her  to  any  covenant  therein." 

It  has  been  repeatedly  held  by  this  court  that  the  capacity 
of  a  married  woman  to  convey  her  real  estate  is  the  creature 
of  statute  law,  and  that,  to  make  her  deed  effectual  the 
forms  and  solemnities  prescribed  by  the  statute  must  be 
pursued.  Davis  v.  Bartholofriewt  3  Ir>d.  485 ;  Woods  v.  Pol- 
hemuSf  8  Ind.  60;  Reese  v.  Cochran,  10  Ind.  195 ;  yohnson  v. 
Rockwell,  12  Ind.  76;  Blackleach  y.  Harvey,  14  Ind.  564. 

It  is  well  settled  that  the  separate  deed  of  a  married 
woman  is  void,  and  passes  no  title  to  her  lands. 

The  only  interest  possessed  by  Mrs.  Mattox  in  the  lands 
in  controversy,  was  derived  by  inheritance  from  John  Lacy, 
who  was  her  former  husband.  Subsequent  to  the  death  of 
the  said  John  Lacy,  she  intermarried  with  SolomK>n  Mattox, 
who  was  her  husband  at  the  time  the  said  deed  was  executed. 
Mrs.  Mattox  inherited  from  her  first  husband  one-third  in 
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fee  simple  of  the  lands  of  which  he  died  seized  and  pos- 
sessed, and  if  she  had  remained  his  widow  she  might  have 
sold  and  conveyed  the  portion  so  inherited ;  but  when  she 
married  a  second  husband,  her  power  of  alienation  abso- 
lutely ceased  and  was  terminated  by  section  i8  of  our  law 
of  descent,  which  reads  as  follows:  "If  a  widow  shall  marry 
a  second  or  any  subsequent  time  holding  real  estate  in 
virtue  of  any  previous  marriage,  such  widow  may  not,  during 
such  marriage,  with  or  without  the  assent  of  her  husband, 
alienate  such  real  estate,  and  if,  during  such  marriage,  such 
widow  shall  die,  such  real  estate  shall  go  to  her  children  by 
the  marriage  in  virtue  of  which  such  real  estate  came  to  her, 
if  any  there  be."     i  G.  &  H.  294. 

Under  the  section  of  the  statute  first  above  quoted,  the 
deed  under  consideration  was  void,  because  her  husband  did 
not  join  with  her,  and  under  the  section  last  quoted,  it  is 
void,  because  Mrs.  Mattox  had  no  power,  either  with  or 
without  the  assent  of  her  husband,  to  alienate  such  real  es- 
tate. There  can  be  no  doubt  that  the  deed  was  null  and 
void,  and  passed  no  title  or  interest  to  the  grantee.  Black- 
•lectch  V.  Harvey^  14  Ind.  564;  Newby  v.  Hinskaw^  22  Ind. 
334;  Baxter  v.  Bodkin^  25  Ind.  172;  Shumaker  v.  Johnson ^ 
55  Ind.  33. 

The  third  conclusion  of  law  was  that  the  appellee  was  not 
liable  to  the  plaintiffs,  or  any  of  them,  for  rent  for  occupying 
and  using,  during  the  year  1869,  said  ten  acres  of  land  tiien- 
tioned  in  the  deed  from  Mrs.  Mattox  to  the  said  appellee. 

We>a^e  very  clearly  .of  the  opinion  that  the  above  conclu- 
sion of  law  was  incorrect.  It  seems  to  be  well  settled  that 
a  person  is*  not  liabfe  for  rent,  where  he  has  takeh  the  pos- 
session and  occupied  the  premises  under  an  executory  or 
executed  conli^Ct  of  purchase,  but  such  rule  only  prevails 
where  the  contract  was  not  absolutely  hull  and  void.  In 
tihe  case  under  consideration,  Mrs.  Mattox  had  no  power  to 
make  an  executory  contract  for  the  sale  of  said  premises,  or 
to  convey  any  title  thereto.  The  entire  transaction  was  ab- 
fic^utely  and  unconditionally  null  and  void.    The  parties  to 
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the  pretended  contract  are  to  be  charged  with  a  knowledge 
of  the  law,  and,  consequently^it  is  to  be  presumed  that  the 
appellee  took  the  possession  and  occupied  the  said  premises 
with  full  knowledge  that  the  entire  transaction  was  illegal  and 
void.  But  suppose  the  contract  was  not  void  as  to  Mrs. 
Mattox,  and  that  she  could  convey  her  interest  in  said  ten 
acres,  this  could  not  ailect  the  rights  of  the  other  plaintiff. 
Mrs.  Mattox  and  her  children  held  the  property  as  tenants  in 
common,  and  such  interest  was  undivided,  for  there  had  been 
no  partition  or  division  of  the  said  lands.  In  such  a  case,  a 
tenant  could  not  convey  any  certain  and  described  portion  of 
the  land,  but  might  convey  his  or  her  undivided  interest  in 
the  entire  tract,  which  was  held  in  common;  and  if  the  con- 
veyance was  valid,  the  purchaser  would  be  substituted  to  the 
rights  of  the  vendor,  but  such  conveyance  would  not  authorize 
such  purchaser,  without  a  partition,  to  occupy  and  use  a  par- 
ticular portion  of  the  premises.  Such  a  purchaser  would 
only  be  entitled  to  possess  and  enjoy  the  premises  in  com- 
mon with  the  other  tenants.  We  are  very  clearly  of  the 
opinion  that  the  appellee  was  liable  for  the  use  and  occupa- 
tion of  said  premises,  and  that  the  court  erred  in  its  third 
conclusion  of  law. 

We  are  next  to  inquire  and  determine  whether  the  fourth 
conclusion  of  law  was  correct.  The  court  found  as  a  matter 
of  law,  that  Mrs.  Mattox  was  estopped  from  denying  or  dis- 
puting the  right  of  the  defendant  to  the  possession  of  said 
ten  acres  of  land,  until  said  sum  of  three  hundred  and  fifty 
dollars,  with  interest  thereon,  is  repaid  defendant  or  ten- 
dered him. 

In  our  opinion,  the  above  conclusions  of  law  are  radically 
and  fatally  wrong.  The  second  and  fourth  conclusions  are 
inconsistent  with  each  other.  In  the  second,  the  court  held 
that  the  deed  was  null  and  void ;  and  in  the  fourth,  the  court 
held  that  Mrs.  Mattox  was  estopped  by  an  act  that  was  null 
and  void.  A  party  can  never  be  estopped  by  an  act  that  is 
illegal  and  void.  Mrs.  Mattox  had  no  power  to  sell  and  con- 
vey said  ten  acres,  or  to  put  the  appellee  in  possession 
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thereof.  As  we  have  seen,  Mrs.  Mattox  held  an  undivided 
interest  in  said  tract  of  land  without  any  power  of  alienating 
the  same.  But  if  it  were  otherwise,  we  are  unable  to  sec 
how  the  appellee  could  hold  a  lien  on  the  ten  acres.  If  the 
contract  had  been  valid,  and  Mrs.  Mattox's  deed  conveyed 
her  interest  in  said  land,  the  appellee  would  only  have  an 
equitable  lien  upon  her  interest  so  conveyed.  But  under  the 
facts  as  found  by  the  court,  the  appellee  has  no  lien  upon 
the  said  ten  acres  for  the  purchase-money,  nor  is  he  entitled 
to  retain  the  .possession  of  the  premises  until  he  is  repaid 
the  amount  he  paid  upon  his  void  contract  of  purchase. 
The  contract  and  deed  being  void,  he  cannot  justify  his  pos- 
session under  them.  This  ruling  is  not  in  conflict  with 
that  in  yackson  v.  Finch,  27  Ind.  316.  Thit  was  an  action 
to  recover  back  from  the  husband,  who  was  a  party  to  the 
contract, sand  in  whose  legal  custody  the  money  was,  the 
purchase-money;  while  in  this,  the  appellee  sought,  and 
the  court  decreed,  a  lien  on  the  separate  property  of 
Mrs.  Mattox.  The  same  statute  that  deprived  her  of  the 
power  of  alienating  such  land,  provided  the  modes  in  which 
she  might  encumber  it. 

Neither  of  these  modes  was  adopted.  An  equity  cannot 
grow  out  of  an  illegal  and  void  transaction. 

The  judgment  of  the  court  below  is  erroneous  for  another 
reason.  The  court  held  that  Mrs.  Mattox  was  estopped  to 
dispute  the  right  of  the  appellee  to  retain  the  possession  of  the 
ten  acres,  but  the  court  did  not  hold  that  the  other  plaintiffs 
were  estopped,  and  yet  it  decreed  that  the  appellee  was  enti- 
tled to  hold  the  possession  of  land,  two-thirds  of  which 
belonged  to  the  other  plaintifls. 

The  court  erred  in  its  conclusions  of  law  and  its  judgment, 
for  which  error  the  judgment  must  be  reversed. 

The  court  below  found  all  the  facts  necessary  to  a 
complete  and  final  determination  of  this  cause.  The  court 
found  that  the  rental  value  of  the  said  ten  acres,  for  the 
year  1869,  was  twenty-five  dollars,  and  judgment  should 
have  been  rendered  for  the  plaintiffs  for  tliat  sum.    The  other 
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facts  found  by  the  court  entitled  the  plaintiffs  to  have  their 
title  quieted  and  the  cloud  placed  on  it  by  the  existence  of 
said  deed,  and  the  appellee's  claim  of  title  under  «aid  deed, 
removed.  In  our  opinion  the  "justice  of  the  case"  does 
not  require  a  new  trial.  2  G.  &  H.  276,  sec.  570;-  Hu^  v. 
Rice,  6  Ind.  100;  BeWs  Adnixw.  Golding,  27  Ind.  173. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  render  a 
judgment  for  the  plaintiffs  for  twenty-five  dollars,  and  to 
quiet  the  title  of  the  plaintiffs  to  the  said  ten  acres,  and  to 
remove  any  cloud  that  may  exist  thereon  by  reason  of  said 
deed  and  the  claim  of  title  thereunder. 

C.  Foley ^  for  appellant 


Stockton  et  al.  v.  Coleman  et  al. 

PRINCIPAL  AND  SURETY. — Usury, — ^A  surety  may  set  up  the  defence  of  nsuy. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

WoRDEN,  J. — Action  by  the  appellees  against  the  appel- 
lants. The  complaint  was  in  three  paragraphs, '  counting 
upon  three  several  promissory  notes  executed  by  the  de- 
fendants to  the  plaintiflfe.  The  first  was  for  the  Sum  of  five 
hundred  and  eighty-four  doHars  and  fifty-five  cents,  dated 
September  ist,  1869,  and  payable  at  sixty  days;  the  second 
was  for  the  sum  of  two  thousand  seven  hundred  and  fifteen 
dollars  and  ninety-three  cents,  dated  July  nth,  1869,  and 
payabJo  at  six  months;  the  third  was  for  the  sum  of  three 
thousand  two  hundred  and  sixty-seven  dollars  and  fifty- 
cents,  dated  July  nth,  1869,  and  payable  at  six  months. 

The  paragraphs  of  the  complaint  were  in  the  order  of  the 
notes  as  above  stated.  Issue,  trial  by  the  court,  finding  and 
judgment  for  the  plaintiffs. 

Demurrers  were  sustained  respectively  to  the  sixth  and 
seventh  paragraphs  of  the  defendants'  answer,  and  they  ex- 
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cepted.  These  rulings,  though  not  the  first  assigned  for 
.error,  present  the  first  questions  arising  in  the  record;  they 
will,  therefore,  be  first  considered.  The  sixth  paragraph  of 
the  answer  was  pleaded  in  part  to  the  second  paragraph  of 
the  complaint  It  appears  from  this  paragrapli  of  the  an- 
swer that  on  the  nth  day  of  January,  1 868,  the  defendants 
executed  to  the  plaintiflls  a  promissory  note  for  the  sum  of 
two  thousand  three  hundred  and  thirty  dollars  and  forty- 
eight  cents,  payable  at  six  months.  The  note  thus  given 
has  been  renewed  from  time  to  time,  the  last  renewal  being 
the  note  described  in  the  second  paragraph  of  the  complaint. 
The  note  of  the  nth  of  January,  1868,  was  executed  for 
a  debt  of  James  M.  Stockton.  That  indebtedness  arose  from 
the  loan  of  money  by  the  plaintifis  to  Lawrence  B.  Stockton 
and  to  Martin  V.  Stockton,  at  the  usurious  rates  of  twenty 
and  twenty-four  per  cent,  per  annum,  the  defendant  James 
M.  Stockton  being  liable  for  the  debts,  having  executed  his 
notes  to  the  plaintifis,  respectively  with  the  said  Lawrence 
B.  and  the  said  Martin  V.  Stockton.  The  usury  is  specific 
cally  set  out,  and  the  paragraph  seeks  to  make  a  deduction 
of  the  amount  of  usury  that  entered  into  the  note  of  Jan- 
uary 1 1  thy  1868,  and  the  question  is  presented  whether  this 
can  be  done.  We  have  no  doubt  that  it  can.  The  renewal 
of  the  note  of  January  nth,  1868,  cannot  defeat  the  defence, 
for  the  renewed  notes  were  given  for  the  same  debt.  The 
case  stands  as  if  the  suit  were  upon  the  first  note  executed 
by  the  defendants.  James  M.  Stockton  must  be  regarded 
as  the  principal,  and  Joseph  S.  Stockton  as  his  surety,  the 
note  being  given  for  the  debt  of  James  M.;  and  whatever 
defence  the  principal  can  set  up,  can  be  set  up  by  the  surety. 
James  M.  Stockton,  while  he  is  principal  in  the  note  sued 
upon,  was  surety  only  for  Lawrence  B.  and  Martin  V. 
Stockton.  But  a  surety  may  set  up  the  defence  of  usury. 
Postv.  Pres.,  etc.,  of  Tin  Bank  of  UHca,  7  Hill,  N.  Y.  391 ;  BU- 
lington  V.  Wagoner^  33  N.  Y.  3 1 .  Our  statute  on  the  subject  of 
interest  9eems  to  be  conclusive  of  the  question.  It  provides 
that  ''all  interest  exceeding  the  rate  of  ten  per  centum  per  an- 
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num  shall  be  deemed  usurious  and  illegal,  as  to  the  excess 
only,  and  in  any  action  upon  a  contract  aflccted  by  such  usury, 
such  excess  may  be  recouped  by  the  defendant  whenever  it 
has  been  reserved  or  paid  before  the  bringing  of  the  suit."  3 
Ind.  Stat.  317,  sec.  2.  This  statute,  in  the  language  of 
Frazer,  J.,  in  the  case  of  Cole  v.  Banscmcr,  26  Ind.  94, 
*•  furnishes  alike  tlic  measure  of  the  debtor's  liability,  and 
of  the  usurious  creditor's  lawful  demand."  The  demurrer 
to  this  paragraph  should  have  been  overruled. 

The  seventh  paragraph  of  the  answer,  which  was  in  prin- 
ciple the  s£^e  as  the  sixth,  was  pleaded  in  part  to  the  third 
paragraph  of  the  complaint.  By  this  paragraph,  it  appears 
that  on  the  nth  day  of  January,  1868,  the  defendants  exe- 
cuted to  the  plaintifTs  a  note  for  the  sum  of  t^vo  thousand 
four  hundred  and  fifty-four  dollars  and  ninety-three  cents; 
that  this  note  was  also  renewed  from  time  to  time,  the  last  re- 
newal being  the  note  described  in  the  third  paragraph  of  the 
complaint;  that  this  note  of  January  i  ith,  1868,  was  executed 
for  a  debt  of  Joseph  S.  Stockton,  and  the  debt  originated 
from  a  loan  by  the  plaintiff  of  certain  moneys  to  William 
S.  Stockton  at  the  usurious  rate  of  twenty  per  cent,  per 
annum,  for  which  money  thus  loaned,  with  the  usurious  in- 
terest thereon,  the  defendant  Joseph  S.  Stockton  and  one 
Richard  Moore  had  become  bound  in  a  note,  with  said 
William  S.  Stockton,  to  the  plaintiffs ;  that  a  large  amount 
of  usury  entered  into  the  note  of  January  nth,  1868,  whidi 
the  defendants  seek  to  have  deducted  from  the  note  described 
in  the  third  paragraph  of  the  complaint. 

The  demurrer  to  this  paragraph  of  the  answer  should  also 
have  been  overruled.  This  error,  in  respect  to  the  pleadings, 
renders  it  unnecessary  that  we  should  pass  upon  questions 
which  arose  in  the  subsequent  progress  of  the  cause.  Those 
questions  may  not  again  arise. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded. 

y.  A.  Stein,  y.  R.  Coffrothy  and  T.  B.  Wanl,  tor  appellants. 

Wi  C.  Wilson,  for  appellees. 
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Bank. — Deposii  of  Afotiey.'^Vfh.ta  money  i»  deponted  with  a  booker,  it  is  pay- 
able oa  demand  at  the  banky  imless  some  other  agreement  has  been  made 
with  reference  to  its  payment 

Same. — The  banker  may  pay  the  money  upon  an  oral  order,  or  transfer  it  from 
one  accoant  to  another,  and  such  oral  order  will  be  a  sufficient  authority  and 
justification  for  so  doing;  but  the  banker  is  under  no. obligation  to  act  upon 
such  oial  direction. 

Same. — ^By  the  usages  of  the  bankixig  business,  the  banker  is  entitled  to  some 
written  evidence  of  the  order  for  money  upon  payment  thereof. 

Same. — ^A  banker,  it  was  fieitf,  was  not  bound  to  pay  money  held  for  one  on  de- 
posit, on  a  note  held  by  a  third  person,  upon  the  oral  request  of  the  depositor, 
when  it  was  not  shown  that  it  was  proposed  to  surrender  the  note  to  the 
banker,  or  to  give  any  other  evidence  of  the  payment  of  the  money. 

Pleading. — Complaint, — A  complaint  to  recover  money  deposited  with  a  banker 
should  show  that  some  form  of  written  evidence  of  payment  was  offered. 

Bank. — Money  Deposited, — Depositor. — ^A  banker  will  always  be  justified  in 
making  payments  upon  the  orders  of  the  person  who  made  the  deposit,  or 
upon  orders  of  any  person  whom  he  designates  as  competent  to  control  it, 
until  he  has  notice  that  the  ownership  is  claimed  by  somebody  else,  adversely  to 
either  of  these  parties. 

Same. — ^Any  obligations  which  a  bank  voluntarily  assumes  on  the  strength  of 
a  depositoc's  ownership,  as  by  certification  of  checks  or  otherwise,  or  any  ob- 
ligation which  has.been  imposed  upon  it  by  operation  of  law,  as  by  process  of 
garnishment,  may  be  secured  and  discharged  by  retention  in  its  possession 
of  a  sufficient  sum  from  the  fund  on  deposit  to  meet  and  acquit  the  same. 

APPEAL  from  the  Bartholomew  Common  Pleas. 

Downey,  J. — ^The  only  questions  made  in  this  case  arise 
upon  the  pleadings.  It  is  assigned  for  error  by  the  ap* 
pellants,  who  were  the  defendants  an  the  common  pleas, 
that  that  court  erred  in  overruling  the  demurrer  to  the  com* 
plaint,  and  also  in  sustaining  the  demurrers  to  the  paragraphs 
of  the  answer. 

The  complaint  was  by  Solomon  Davis,  surviving  partner 
of  the  firm  of  Davis  &  Stuckey,  against  William  McEwen, 
Archibald  McEwen,  Gideon  McEwen,  and  Lawrence  B. 
Stuckey,  administrator  of  the  estate  of  Samuel  Stuckey,  the 
deceased  partner  of  Davis.  It  is  alleged  in  the  complaint 
that  on  or  about  the  26th  of  March,  1870,  and  to  the  time 
of  the  death  of  Stuckey,  the  plaintiff  and  said  Stuckey 
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were  partners  in  the  purchase  and  sale  of  horses;  that  on 
said  26th  day  of  March,  1870,  the  defendants,  William  Mc- 
Ewen,  Archibald  McEwen,  and  Gideon  McEwen,  were  and 
still  are  partners  in  the  business  of  banking,  keeping  a  bank 
of  discount  and  deposit  in  Columbus;  that  on  said  26th  day 
of  March,  1870,  Stuckey  deposited  with  the  defendants  in 
said  bank,  payable  on  demand,  the  sum  of  eighteen  hundred 
dollars  of  funds  of  the  firm  of  Stuckey  &  Davis ;  that  afterward 
the  defendants  paid  on  the  check  of  said  Stuckey  one  hundred 
and  fifty  dollars,  and  on  notes  of  said  firm,  payable  at  said 
bank,  and  left  there  for  collection,  eleven  hundred  and  eighty- 
seven  dollars  arid  seventy  cents,  and  are  entitled  to  a  further 
credit  of  twenty-one  dollars  and  one  cent  overpaid  by  said 
defendants  on  account  of  other  funds  of  said  firm  of  Stuckey 
&  Davis,  deposited  by  the  plaintiff  in  his  own  name;  that 
there  remained  due  and  unpaid  on  account  of  said  deposit, 
made  as  aforesaid  by  said  Stuckey,  the  sum  of  four  hundred 
and  forty-one  dollars  and  twenty-three  cents,  and  interest; 

that  on  the day  of  April,  1870,  Stuckey  departed  this 

life,  intestate,  and  the  defendant  Lawrence  Stuckey  became 

administrator  of  his  estate;  that  on  the day  of  May, 

1870,  plaintiff,  as  surviving  partner  as  aforesaid,  with  one 
Jesse  Walker,  who  held  and  still  holds  a  note  against  plain- 
tiff and  said  Stuckey,  partners  as  aforesaid,  payable  at  said 
bank,  for  the  sum  of  one  thousand  dollars,  which  was  due, 
presented  the  same  at  said  bank  during  banking  hours,  €uid 
plaintiff)  as  surviving  partner  aforesaid,  and  having  at  and 
before  said  time  notified  said  defendants,  the  McEwens,  that 
said  funds  belonged  to  said  firm,  and  was  partnership  funds 
aforesaid,  demanded  of  said  defendants  that  said  balance  be 
applied  to  the  payment  of  said  note,  which  they  utterly 
refused  to  do,  and  failed  to  pay  the  same,  or  any  part  of  it, 
to  the  plaintiff  upon  his  check  or  order,  as  surviving  partner 
as  aforesaid,  or  otherwise ;  and  the  plaintiff  says  the  whole 
amount  of  partnership  effects  belonging  to  said  firm  of 
Stuckey  &  Davis  will  not  be  sufficient  to  pay  the  indebted- 
ness of  said  firm  to  third  parties;  wherefore,  etc. 
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It  is  urged  by  counsel  for  the  appellants  that  the  complaint 
is  defective,  so  &r  as  it  alleges  a  demand  upon  the  defendants 
to  pay  the  balance  of  the  money  to  Walker  on  the  note  of 
Stuckey  &  Davis  held  by  him;  although  Davis,  the  surviving 
partner,  directed  such  payment  to  be  made,  for  the  reasons 
that  the  note  was  for  a  larger  amount  than  the  balance  of 
the  deposit,  it  was  not  offered  to  surrender  it  to  the  bank,  nor 
did  Davis  ofler  to  check  out  the  balance  of  the  deposit,  or 
in  any  other  way  furnish  the  bank  with  evidence  of  the  pay- 
ment. It  is  also  insisted  that  the  other  allegation  in  the 
complaint  with  reference  to  the  refusal  of  the  defendants, 
McEwens,to  pay  the  money  to  the  plaintiff,  is  insufficient,  for 
the  reason  that,  although  it  is  alleged  that  they  failed  to  pay 
the  same,  or  any  part  thereof,  to  the  plaintiff  upon  his  check 
or  order,  as  surviving  partner  as  aforesaid,  or  otherwise,  it  is 
not  alleged  that  the  plaintiff  ever  made  any  demand  of  the 
defendants  to  pay  the  same  to  him  by  check  or  otherwise. 

Conceding  that  the  money  of  the  firm  of  Stuckey  & 
Davis,  deposited  by  Stuckey  in  his  own  name,  might  prop- 
erly, be  demanded  by  Davis,  as  the  surviving  partner,  which 
vrc  do  concede,  was  he  bound  to  draw  it  out  on  his  check  or 
furnish  other  written. evidence  of  its  payment,  or  were  the 
bankers  bound  to  depart  from  the  usual  and  customary  mode 
of  doing  such  business,  and  pay  the  money  on  his  oral  order 
or  demand?  There  is  no  aUegation  that  Davis  offered  to 
furnish  any  evidence  of  the  payment  of  the  money  by  receipt 
or  by  drawing  a  check  for  the  amount,  when  it  was  demanded 
that  the  same  should  be  paid  on  the  note  held  by  Walker ; 
nor  is  there  any  evidence  that  Davis  demanded  the  payment 
of  the  balance  of  the  deposit  to  himself,  and  offered  to  give 
any  such  evidence  of  payment,  although  it  is  stated  that  the 
McEwens  failed  to  pay  it  on  his  check  or  order  or  otherwise* 
When  money  is  deposited  with  a  banker  it  is  payable  on 
demand,  at  the  bank,  unless  some  other  ag^reement  has  been 
made  with  reference  to  its  payment  The  banker  is  not 
required  to  hunt  up  the  depositor  and  pay  him  the  money,  as 
an  ordinary  debtor  is  bound  to  do  with  his  creditor.    The 
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banker  may  pay  the  money  upon  an  oral  order,  or  transfer  it 
from  one  account  to  anotlier,  and  such  oral  order  will  be 
a  sufficient  authority  and  justification  for  so  doing.  But 
though  the  banker  may,  if  he  choose,  act  upon  such  oral 
direction,  he  is  under  no  obligation  to  do  so.  By  the  usages 
of  the  banking  business  he  is  entitled  to  demand  some  writ- 
ten evidence  of  the  order  and  the  payment  A  receipt 
would,  of  course,  be  evidence  of  such  payment,  and  so  the 
check  of  the  depositor  will,  when  paid  and  in  the  hands  of 
the  banker,  be  evidence  of  the  order  to  pay,  and  also  of  the 
fact  of  payment.  Morse  Banks  and  Banking*  29.  We 
are  of  the  opinion,  then,  that  the  McEwens,  the  bankers, 
were  not  bound  to  pay  the  money  to  Walker,  on  his  note, 
upon  the  oral  request  of  Davis. 

The  note  was  not  in  the  bank  for  payment,  but  was  in  the 
hands  of  Walker.  All  the  money  in  the  bank  to  the  credit 
of  Stuckey  was  not  sufficient  to  pay  off  the  note  of  Walker ; 
and  it  is  not  shown  that  it  was  proposed  to  surrender  the 
note  to  the  bankers,  or  to  give  them  any  other  evidence  of 
the  payment  of  the  money.  As  we  have  seen,  it  is  not  alleged 
that  Davis  ever  demanded  the  money  at  the  bank.  As  the 
banker  is  entitled  to  some  written  evidence  of  the  payment, 
we  think  the  fact  that  it  was  offered  in  some  form  should  be 
shown  in  the  complaint. 

These  views  lead  us  to  the  conclusion  that  the  complaint 
was  insufficient,  and  that  the  demurrer  to  it  should  have 
been  sustained.  As  the  remaining  questions  may  again  arise 
in  the  case,  we  will  examine  the  answers,  with  a  view  to  the 
decision  of  the  remaining  questions. 

In  the  first  paragraph  of  the  answer  of  the  McEwens,  it  is 
alleged  that  on  the  23d  day  of  January,  1869,  William  Mc- 
Ewen sold  to  Stuckey  a  pair  of  mules,  for  five  hundred 
and  fifty  dollars,  for  which  Stuckey  gave  his  promissory 
note  to  McEwen,  a  copy  of  which  is  filed  with  the  complaint; 
that  the  mules  were  traded  for  two  horses  which  were  put 
into  the  pretended  partnership,  and  the  firm  got  the  benefit 
of  them,  the  same  having  been  sold  by  them  for  seven  hun- 
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dred  dollars,  which  constituted  a  portion  of  the  money  so 
deposited  in  said  bank ;  that  McEwen  sold  and  transferred 
the  note  of  Stuckey  to  the  National  Branch  Bank  of  Madi- 
son, Indiana ;  that  after  said  deposit,  which  was  made  in  the 
individual  name  of  Stuckey,  Stuckey  requested  them  to 
take  up  and  pay  said  note,  and  in  consideration  thereof 
promised  defendants  that  the  same  should  be  paid  and  satis- 
lied  to  them  out  of  said  money  then  in  their  hands ;  and 
that,  in  pursuance  of  such  request,  they  did  take  up  said 
note  with  said  funds,  when  they  had  no  notice  that  said 
Davis  had  any  interest  in  the  deposit ;  they  further  allege 
that  the  amount  thus  paid,  and  the  amounts  paid  by  them 
as  mentioned  in  the  complaint,  amounted  to  more  than  the 
amount  of  the  deposit 

In  the  second  paragraph  it  is  stated,  that  Stuckey  made  his 
note  to  William  McEwen  for  five  hundred  and  fifty  dollars, 
payable  at  a  bank  named ;  that  McEwen  sold  and  indorsed 
it  to  said  National  Branch  Bank  at  Madison;  that  when  the 
same  became  due,  to  save  it  from  protest,  Stuckey  re- 
quested these  defendants  to  pay  it,  and  that  they  should 
be  paid  out  of  money  that  he  would  in  a  few  days  place  in 
defendants'  hands;  that  defendants  accordingly  took  up  the 
note ;  and  that  afterward  Stuckey  placed  in  defendants'  hands 
said  sum  of  eighteen  hundred  dollars,  as  his  own  private 
money,  stating  then  that  he  had  no  time  or  he  would  take 
up  said  note  so  paid  for  him  by  defendants,  and  that  said 
money  should  be  applied  to  the  payment  of  said  note ;  that 
he  would  call  in  a  few  days  and  take  the  said  deposit  out; 
that  it  was  the  agreement  that  said  money  should  be  first 
applied  to  the  payment  of  said  note ;  that  by  mistake  all  of 
the  said  money  was  paid  out  on  debts  of  Davis  &  Stuckey, 
at  the  request  of  said  administrator  of  said  Stuckey,  except 

the  sum  of dollars,  which  was  not  enough  to  satisfy  said 

note  and  interest,  but  that  a  balance  would  still  be  due  to  the 
defendants.    They  also  allege  that  they  had  no  notice  of  any 
interest  of  Davis  in  said  deposit  at  the  time  the  same  was 
Vol  XXXIX.— 8 
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paid  into  their  hands,  and  paid  by  them  as  aforesaid,  but 
they  believed  the  same  to  be  the  money  of  Stuckey. 

The  third  paragraph  is  like  the  second,  except  that  it 
alleges  that  the  note  of  Stuckey  was  paid  by  the  deposit  of 
the  money,  it  having  been  previously  paid  by  the  said  de- 
fendants to  said  National  Branch  Bank,  and  taken  up  by 
them,  with  the  agreement  that  it  should  be  so  paid  by 
Stuckey,  by  the  application  to  its  satisfaction  of  a  part  of 
said  deposit ;  that  when  this  was  done  the  defendants  had 
no  knowledge  of  any  interest  of  Davis  in  said  deposit  They 
also  allege  the  overpayment  of  the  deposit,  as  in  the  second 
paragraph. 

The  same  author,  to  whose  work  we  have  already  referred, 
says:  ''The  bank  will  always  be  justified  in  making  payments 
upon  orders  of  the  person  who  brought  the  deposit,  or  upon 
orders  of  any  person  whom  he  designates  as  competent  to 
control  it,  until  it  has  notice  that  the  ownership  is  claimed 
by  somebody  else  adversely  to  either  of   these   parties. 

*^Mm  ^M^  ^^0  ^A^  ^^^  ^^f  ^^p 

^v%  ^^^  ^W^  ^^^  ^^  ^^^  ^^^ 

Until  the  bank  is  notified  by  somebody  else  of  an  adverse 
claim,  it  will  be  protected  in  treating  the  fund  as  that  of  the 
apparent  depositor.  Its  payments  upon  his  orders  will  be 
valid  discharges.  Any  obligations  which  it  has  voluntarily 
assumed  on  the  strength  of  his  ownership,  as  by  certification 
of  his  check  or  otherwise,  or  any  obligation  which  has  been 
imposed  upon  it  by  operation  of  law,  as  by  garnishee  pro- 
cess, may  be  secured  and  discharged  by  retention  in  its  pos- 
session of  a  sufficient  sum  from  the  fund  to  meet  and  acquit 
the  same."     Morse  Banks  and  Banking,  274. 

As,  according  to  the  first  paragraph  of  the  answer, 
Stuckey  directed  the  payment  of  his  note,  which  had  been 
transferred  to  the  bank  at  Madison,  out  of  the  money  de- 
posited, and  it  was  accordingly  paid  before  the  McEwens,  the 
bankers,  had  any  notice  of  any  interest  of  Davis  in  the  money 
deposited,  it  seems  to  us  that,  according  to  the  foregoing 
authority,  the  paragraph  was  good. 

The  second  and  third  paragraphs  differ  from  the  first,  in 
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the  &ct  that  they  allege  that  the  McEwens,  the  bankers,  had 
paid  ofT  for  Stuckey  and  taken  up  his  note  at  the  bank  at 
Madison  before  the  money  had  been  paid  to  them  by 
Stuckey,  but  under  a  promise  from  him  that  they  should  be 
reimbursed  out  of  the  money  when  it  should  be  so  deposited ; 
and  it  is  alleged  that  a  sufficient  amount  of  it  was  so  appro- 
priated and  applied  by  the  McEwens,  before  any  notice  to 
them  of  any  interest  of  Davis  in  the  deposit 

These  defences  seem  also  to  be  good  according  to  the 
above  authority. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded. 

R.  Hill,  G.  W.  Rickardson^  and  F.  T.  Herd,  for  appdlants. 

S.  Stansifer,  for  appdli 


Wells,  Auditor,  et  al,  v.  Shoemaker,  Auditor  of  'State. 

Fees  and  Salaries.— />^/m^^ff/  Taxes. — Construction  of  .Statute, — ^A  county 
treasurer,  under  the  Fee  and  Salary  act  of  February  2ist,  187 1,  it  was  held^ 
codd  not  daim  any  percentage  for  the  collection  of  taxes  on 'his  current  du- 
plicate, which  taxes  had  been  returned  delinquent,  but  not  liaving  i)een  col* 
lected  by  the  treasurer  upon  a  precept  issued  ta  him  by  the  county  auditor  for 
the  collection  of  delinquent  taxes,  had  been  carried  forward  and  placed  upon 
the  duplicate  Tor  the  current  year. 

APPEAL  from  the  Marion  Common  Fleas. 

BusKiRK,  C.  J. — ^This  was  an  action  commenced  by  the 
auditor  and  treasurer  of  Bartholomew  county  for  a  writ  of 
mandate  against  the  auditor  of  state.  The  complaint  avers 
that  the  auditor  of  Bartholomew  county  made  out  his  certifi- 
cate, as  required  by  the  123d  section  of  the  act  providing 
for  assessment  of  taxes  (i  G.  &  H.  102);  and  that  the 
treasurer  of  said  county  presented  said  certificate  to  the 
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auditor  of  state,  and  demanded  a  certificate  and  draft  upon 
the  treasurer  of  state,  as  required  by  section  6  of  an  act  to 
establish  a  treasury  systenl  (i  G.  &  H.  647);  and  that  the 
auditor  of  state  refused  to  receive  such  certificate  of  the 
auditor  of  said  county,  and  also  refused  to  issue  a  certificate 
and  draft  to  the  treasurer  of  state,  because  the  auditor  of 
said  county  had  allowed  the  treasurer  of  said  county  nine- 
teen dollars  and  fifty-four  cents  for  collecting  one  thousand 
three  hundred  and  eighty-eight  dollars  and  twelve  cents  for 
delinquent  taxes.  The  auditor  of  state  entered  his  appear- 
ance,  and  filed  an  answer,  in  which  he  admitted  the  facts 
stated  in  the  complaint,  but  sought  to  avoid  them  by  averring 
that  the  delinquent  taxes  so  collected  by  the  treasurer  of 
said  county  had  been  carried  forward  upon  the  duplicate  for 
the  current  year,  and  collected  as  current  taxes,  and  had  not 
been  collected  by  the  said  treasurer  as  delinquent  taxes  upon 
a  precept  issued  to  him  by  the  county  auditor  for  the  col- 
lection of  delinquent  taxes. 

To  this  answer  the  appellants  filed  at  demurrer,  which  was 
by  the  court  overruled,  to  which  ruling  an  exception  was 
taken.  The  appellants  refusing  to  plead  further,  final  judg- 
ment was  rendered  for  the  appellee.  The  appellants  have 
assigned  for  error  the  overruling  of  the  demurrer  to  the  an- 
swer of  the  appellee.  The  precise  question  presented  for 
our  decision  may  be  briefly  stated  thus :  Can  a  county  treas- 
urer, under  the  fee  and  salary  act  of  February  2ist,  1871, 
claim  any  percentage  for  the  collection  of  taxes  on  his  cur- 
rent duplicate,  which  taxes  had  theretofore  been  returned 
delinquent,  but,  not  having  been  collected  by  the  treasurer 
upon  a  precept  issued  to  him  by  the  county  auditor,  for  the 
collection  of  delinquent  taxes,  had  been  carried  forward  and 
placed  upon  the  duplicate  for  the  current  year  ? 

The  twenty-ninth  section  of  the  fee  and  salary  act,  after 
fixing  the  salary  of  county  treasurers,  closes  with  these 
words :  "And  shall  have  in  addition  the  fees  and  commis- 
sions now  allowed  by  law  for  the  collection  of  delinquent 
taxes."    Acts  i8;;i,  p.  38I 
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It  is  upon  the  above  quoted  words  that  the  appellants  base 
their  right  to  charge  the  fees  in  question.  We  think  it  very 
dear  that  these  words  do  not  refer  to  any  taxes  placed  on 
the  current  year's  duplicate,  but  only  to  taxes  collected  by 
the  treasurer  as  delinquent  taxes  upon  the  precept  issued  by 
.  the  county  auditor  for  the  collection  of  the  delinquent  taxes, 
and  where  the  same  is  collected  by  virtue  of  such  precept, 
by  the  voluntary  payment  thereof  or  by  the  distress  and 
sale  of  the  delinquent  tax-payers'  property.  The  delin- 
quent taxes  which  the  treasurer  fails  to  collect  on  such  pre- 
cept are  carried  forward  and  placed  upon  the  duplicate  for 
the  current  year,  and  are,  during  the  time  the  treasurer  holds 
that  duplicate,  collected  as  current  taxes  are  collected,  and 
the  treasurer  has  no  right  to  charge  for  the  collection  as 
though  he  had  collected  such  taxes  upon  the  precept  for  the 
collection  of  delinquent  taxes.  Section  78;  i  G.  &  H.  94, 
defines  clearly  just  what  the  current  duplicate  shall  contain, 
while  sections  103  and  104,  i  G.  &  H.  98,  clearly  show  that 
taxes,  for  the  collection  of  which  the  treasurer  can  claim  on 
ihe  ground  that  they  are  delinquent,  are  not,  and  cannot  be, 
taxes  collected  on  the  current  duplicate,  and  collected  as 
current  taxes  are  collected. 

The  case  of  TA^  Board  of  Commissioners  of  Grant  County 
V.  Miles^  21  Ind.  438,  is  clearly  in  point,  and  is  decisive  of 
the  case  under  consideration.  In  that  case  it  was  directly 
decided  that  the  treasurer  was  only  entitled  to  charge  the 
five  per  cent  and  constable's  fees  for  taxes  collected  as  de- 
linquent, when  the  same  were  collected  upon  the  precept 
issued  to  him  by  the  auditor;  and  that  when  such  delinquent 
taxes  are  not  collected  on  such  precept,  they  are  carried  for- 
ward and  placed  upon  the  duplicate  for  the  current  year,  and 
are  to  be  collected  and  paid  for  as  current  taxes. 

We  do  not  deem  it  necessary  to  go  into  a  careful  and 
critical  examination  and  comparison  of  the  various  sections 
of  the  act  for  the  assessment  and  collection  of  taxes,  for 
this  was  done  with  great  accuracy  and  completeness  in  the 
above  case.    It  is  to  be  presumed  that  section  29  of  the  fee . 
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and  salary  act  was  framed  and  passed  in  view  of  the  con- 
struction which  had  been  placed  upon  the  law  in  the  above 
decision. 

Prior  to  the  passage  of  the  recent  fee  and  salary  act,  the 
compensation  of  county  treasurers  consisted  of  commissions 
upon  the  amount  of  taxes  collected  on  the  current  duplicate, 
and  for  delinquent  taxes  collected  upon  the  precept  issued 
by  the  auditor  for  the  collection  of  delinquent  taxes;  but  by 
the  above  act  they  are  to  receive  a  fixed  salary,  and  all  com- 
missions and  fees  are  taken  away,  except  those  allowed  by 
law  for  the  collection  of  delinquent  taxes.  It  surely  was 
not  intended  by  the  legislature  to  give  the  treasurer,  in  addi- 
tion to  his  salary,  a  commission  on  delinquent  taxes  which 
had  not  been  collected  on  a  precept,  but  had  been  carried 
forward  and  placed  upon  the  current  duplicate.  The  treas- 
urer would  have  as  much  right,  in  justice,  to  demand  and 
receive  a  commission  on  the  other  taxes  on  the  duplicate  as 
on  the  taxes  which  had  been  retiuiied  delinquent,  but^  not 
having  been  collected  on  a  precept^  had  been  carried  forward 
and  placed  on  the  duplicate ;  for  the  coUection  of  the  delin- 
quent taxes  occasions  no  more  expense  or  labor  than  the 
collection  of  the  other  taxes  on  the  duplicate.  But  the  col- 
lection of  delinquent  taxes  on  a  precept  imposes  additional 
labor  and  expense  upon  the  treasurer;  for  he  is  required  to 
call  upon,  in  person  or  by  deputy,  every  delinquent  tax-payer 
in  the  county  and  demand  the  payment  of  such  delinquent 
taxes;  and  upon  a  failure  to  pay  on  demand,  he  is  required, 
by  distress  and  sale  of  the  goods  and  chattels  of  such  delin- 
quent tax-payers,  to  make  such  taxes,  with  ten  per  centum 
damages  and  costs.  After  a  levy  has  been  made,  the  treas- 
urer has  to  give  ten  days'  public  notice  of  the  time  and  place 
of  the  sale,  by  advertisements  posted  up  in  at  least  three 
public  places  in  the  township  where  such  sale  shall  be  made. 
At  the  time  and  place  named  in  the  notice  of  sale^  the 
treasurer  is  required  to  attend  and  sell  enough  of  the  prop- 
erty levied  on,  at  public  auction,  to  make  said  taxes^  damagesj 
and  costs. 


MAY  TERM,  1872.  119 

Jones  et  ai»  v,  Schulmeyer. 

For  these  services  the  treasurer  is  allowed  five  per  cent, 
on  the  amount  collected,  and  the  same  fees  and  charges  as 
are  allowed  by  law  to  constables  for  making  levy  and  sale  of 
property  on  execution.  See  Acts  of  Special  Session  of 
1 861,  p.  94.  The  legislature,  in  doing  away  with  the  com- 
missions heretofore  allowed  treasurers,  very  wisely  continued 
in  force  the  law  which  gave  them  compensation  for  collecting 
delinquent  taxes  on  a  precept.  The  obvious  purpose  of  the 
legislature  was  to  secure  the  prompt  collection  of  delinquent 
taxes,  and  this  purpose  would  be  defeated  if  county  treas- 
urers have  the  right,  when  they  have  failed  and  neglected  to 
discharge  their  plain  duty  to  collect  the  delinquent  taxes  on 
a  precept,  to  have  them  carried  forward  and  placed  upon  the 
duplicate,  and  when  thus  collected  to  charge  and  receive  a 
commission  thereon.  It  is  our  duty  to  carry  into  full  effect 
the  legislative  will,  and  not  to  defeat  it. 

The  court  below  committed  no  error  in  overruling  the 
demurrer  to  the  answer. 

The  judgment  is  affirmed,  with  costs. 

%  W.  Nichd  and  Z.  Jordan^  for  appellants. 

y.  R  McDonald,  y.  M.  Butler,  and  E.  M.  McDonald,  for 
appellee. 
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City. — Strut  Imprave$nent, — ^Z^^— The  cost  of  a  street  improvement  made 
by  order  of  the  coimnon  council  of  a  city  is  not  a  lien  npon  the  real  estate 
liable  to  assessment,  until  the  estimate  has  been  made;  and  the  lien  does  not 
relate  back  to  the  time  when  the  work  was  commenced. 

EvmENCB. — Parol  evidence  is  not  admissible  to  show  Uiat  at  the  time  of  the 
execution  of  a  deed  of  conveyance  of  real  estate,  and  of  a  mortgage  thereof 
by  the  vendee  to  secure  unpaid  purchase-money,  the  vendor  agreed  to  pay  for 
street  improvements  then  in  progress,  and  for  which  the  real  estate  would  be 
liable  to  assessment;  and  especially  is  such  evidence  inadmissible  where  the 
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mortgage  contained  an  agreement  on  the  port  of  the  mortgagor  to  keep  all 
legal  taxes  and  charges  against  the  real  estate  paid  as  the  same  became  due. 

yiOKTQKGEj-^Coniract, — ^Where  a  mortgage  is  made  to  secure  the  payment  of  a 
series  of  notes,  it  is  competent  for  the  mortgagor  to  agree  to  pay  attorneys' 
fees,  and  that  on  failure  to  pay  one  of  the  notes,  all  the  notes  shall  became 
due  and  payable. 

Same. — Married  JVoman. — A  married  woman  may  bind  herself,  by  her  mort- 
gage, in  sudi  a  contract.. 

APPEAL  from  the  Marion  Circuit  Court 

Downey,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellants  to  foreclose  a  mortgage  of  July  23d,  1870,  on 
certain  real  estate  in  the  city  of  Indianapolis,  given  to  secure 
the  payment  of  seven  promissory  notes,  executed  for  pur- 
chase-money. The  mortgage  contained  a  stipulation  that  on 
failure  to  pay  any  one  of  the  notes  when  due,  or  within  sixty 
days  thereafter,  all  of  them  should  be  due  and  collectible; 
and  a  failure  to  pay  the  first  note  of  two  hundred  dollars 
was  alleged,  in  consequence  of  which  it  was  claimed  that 
the  notes  were  all  due. 

The  defendants  answered  as  follows: 

First.  They  admit  the  execution  of  the  notes  and  mort- 
gage, and  that  they  were  given  for  the  purchase-motiey  of 
the  real  estate  mentioned  in  the  mortgage,  which  real  estate 
they  allege  the  plaintiff  conveyed  and  warranted  to  the 
defendant  Orissa  M.  Jones,  by  deed  of  July  23d,  1870;  that 
on  the  1 2th  day  of  April,  1870,  the  common  council  of  the 
city  passed  an  ordinance,  a  copy  of  which  is  filed  with  the 
answer,  for  the  improvement  of  New  Jersey  street ;  that  the 
contract  was  let  on  the  12th  day  of  April,  1870;  that  the 
mortgaged  premises  are  situated  on  that  part  of  said  street  to 
be  improved ;  that  at  the  time  of  the  conveyance  of  said  real 
estate  a  part  of  the  work  under  said  contract  was  done,  and 
a  part  of  the  street  in  front  of  said  property  had  been 
graded  and  bowldered  under  the  contract ;  that  on  the  1 2th 
day  of  September,  1870,  an  assessment  of  one  hundred 
dollars  and  ninety-one  cents  was  by  the  common  council 
made  against  said  premises  fbr  said  grading. and  bowldering. 
Wherefore  they  say  that  at  the  time  of  said  conveyance 
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said  premises  ivere  incumbered  to  that  amount,  and  which 
amount  the  said  Orissa  M*  Jones  paid  on  the  23d  day  of 
September,  1870.  They  further  alleged  a  tender  of  the 
balance  of  the  matured  note,  which  was  for  two  hundred 
dollars,  and  brought  the  money  into  court 

Second.  After  admitting  the  execution  of  the  notes  and 
mortgage,  and  that  they  were  given  for  the  balance  of  the 
purchase-money  of  said  real  estate,  they  say  that  the  plain- 
tiff conveyed  and  warranted  said  real  estate  to  the  defendant 
Orissa  M.  Jones,  on  the  23d  day  of  July,  1870;  and  that  at 
the  time  of  said  conveyance  it  was  agreed  and  understood 
by  and  between  the  agent  of  plaintiff,  who  sold  said  premises 
to  defendants,  that  there  were  at  that  time  street  improvements 
in  front  of  said  property  in  progress ;  and  that  said  plaintiff  by 
his  agent  agreed  and  undertook  at  that  time  to  pay  for  all  of 
said  street  improvements  that  might  be  assessed  against 
said  property;  and  defendants  expressly  aver  that  said 
agreement  was  a  part  of  the  inducement  and  consideration 
for  the  purchase  of  the  said  property  by  the  defendant 
Orissa  M.  Jones;  and  that  on  the  12th  day  of  September, 
1870,  an  assessment  was  made  against  said  property  by  the 
common  council  of  one  hundred  dollars  and  ninety-one 
cents,  on  account  of  said  improvement  in  front  thereof,  which 
the  plaintiff  refused  to  pay,  and  which  the  defendant  Orissa 
M.  Jones  paid  on  the  23d  day  of  September,  1870.  They 
further  allege  a  tender  of  the  residue  of  said  matured  note, 
and  bring  the  money  into  court. 

Third,  Admitting  as  before,  they  say  that  on  the  23d  day 
of  July,  1870,  the  plaintiff  conveyed  and  warranted  to  the 
defendant  Orissa  M.  Jones  the  said  real  estate ;  that  at  the 
time  of  the  execution  of  said  deed  and  mortgage,  the  agent 
of  the  plaintiff  represented  to  the  defendants  that  said  street 
improvements  were  paid  for,  and  that  the  defendants  would 
not  be  compelled  to  pay  for  the  same ;  that  such  representation 
was  part  of  the  inducement  and  consideration  for  the  pur- 
chase of  said  real  estate;  that  they  relied  on  the  same;  that 
they  were  false  and  fraudulent,  in  this,  that  said  improve- 


122  SUPREME  COURT  OF  INDIANA. 

Jones  et  al,  v.  Schulmeyer. 

ments  were  not  paid  for;  and  that  the  said  mortgage  would 
not  have  been  delivered  but  for  such  representation.  They 
further  allege  the  making  of  the  assessment  for  one  hundred 
dollars  and  ninety-one  cents,  and  the  payment  thereof  by 
the  defendant  Orissa  M.  Jones,  and  also  a  tender  of  the 
residue  of  the  amount  of  the  matured  note  on  the  day  on 
which  it  fell  due,  and  that  they  bring  the  same  into  court 

Fourth.  In  the  fourth  paragraph,  they  admit  the  execution 
of  the  notes  and  mortgage,  alleging  that  they  were  given  for 
balance  of  purchase-money,  and  say  that  the  plaintiff  by  his 
warranty  deed,  a  copy  of  which  is  filed  with  the  answer,  on, 
etc.,  conveyed  and  warranted  said  real  estate  to  the  defend- 
ant Orissa  M.  Jones,  and  thereby  warranted  that  said  real 
estate  was  free  of  all  incumbrances ;  and  defendants  further 
say,  that  at  the  time  of  delivering  said  deed  to  the  defendant 
Orissa  M.  Jones,  the  defendants  delivered  the  notes  and 
mortgage  sued  on  to  the  agent  of  the  plaintiff,  who  sold  the 
real  estate  to  the  defendant  Orissa  M.,  and  who  represented 
to  the  defendants  that  there  were  street  improvements  in 
front  of  said  premises  in  progress,  and  that  said  improve- 
ments were  paid  for,  and  the  defendants  would  not  be  com- 
pelled to  pay  for  the  same;  that  they  relied  on  said  repre- 
sentations, and  they  were  a  part  of  the  inducements  and 
consideration  for  the  purchase  by  the  defendant  Orissa  M. 
Jones  of  the  said  real  estate ;  that  said  representations  were  false 
and  fraudulent,  and  were  made  with  the  intent  to  deceive 
the  defendants,  and  did  deceive  them;  that  said  improve- 
ments had  not  been  paid  for,  but  afterward  an  assessment 
was  made  therefor  by  the  city  council,  in  the  sum  of  one 
hundred  dollars  and  ninety-one  cents,  which  was  paid  by  the 
defendant  Orissa  M.;  wherefore  they  say  that  the  considera- 
tion of  said  note  to  that  extent  has  failed.  They  allege  a 
tender  of  the  residue  of  the  matured  note,  when  it  became 
due,  which  they  paid  into  court  with  the  answer. 

The  plaintiff  demurred  to  each  of  the  paragraphs  of  the 
answer  separately,  and  his  demurrers  were  sustained  to  the 
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first  and  second,  and  overruled  as  to  the  third  and  fourth. 
Exceptions  were  taken. 

The  plaintiff  then  replied  to  the  third  and  fourth  para- 
gp^phs  of  the  answer  by  general  denial. 

There  was  a  trial  by  jury,  and  a  verdict  for  the  plaintiff, 
and  answers  to  interrogatories,  as  follows: 

First  Was  Myers  the  agent  of  the  plaintiff  for  the  sale 
of  the  property  described  in  the  mortgage  to  the  defendants? 
if  so,  when  did  he  become  so?    Answer.  No. 

Second.  Did  Myers,  as  agent  of  plaintiff,  represent  to  the 
defendants,  at  the  time  of  the  sale  of  said  property,  and  be- 
fore and  at  the  time  of  the  delivery  of  the  deed  and  mort- 
gage to  and  on  the  same,  that  there  were,  at  that  time,  street 
improvements  in  front  of  said  property  in  progress,  and  that 
said  improvements  were,  at  that  time,  to  wit,  the  time  of 
said  sale  and  delivery  aforesaid,  paid  for,  and  that  these  de- 
fendants would  not  be  compelled  to  pay  for  the  same? 
Answer.  Yes,  but  was  not  agent. 

Third.  If  said  agent  made  the  representations,  and  at  the 
time,  designated  in  the  first  preceding  interrogatory,  did 
said  defendants  rely  on  said  representations,  and  were  they 
a  part  of  the  inducement  for  the  purchase  of  said  property 
by  the  defendant  Orissa  M.  Jones?    Answer.  Yes. 

Fourth.  If  the  representations  set  forth  in  the  second  in- 
terrogatory were  made  by  said  agent,  were  they  false?  if 
yea,  in  what  were  they  false  ?  Answer.  Yes,  in  not  being 
paid. 

Fifth.  When  was  the  estimate  made  for  the  street  improve- 
ments in  front  of  the  property  in  the  mortgage  described  ? 
Answer.  September  12th,  1870. 

Sixth.  Did  the  defendant  Orissa  M.  Jones  pay  said  esti- 
mate on  said  property?  if  so,  when  and  how  much  did  she 
pay?  Answer.  Yes,  September  12th,  1870,  one  hundred 
dollars  and  ninety-one  cents. 

Seventh.  Did  the  defendant  Orissa  M.  Jones  tender  to 
the  plaintiff,  before  the  bringing  of  this  suit,  in  the  legal 
tender  money  of  the  United  States,  the  amount  due  on  the 


124  SUPREME  COURT  OF  INDIANA. 

Jones  et  al,  v,  Schulmeyer. 

note  for  two  hundred  dollars,  now  due  and  sued  on,  before 
the  sixty  days  of  grace  ran  out,  less  the  amount  paid  by  her 
in  discharge  of  the  lien  on  said  property  for  said  street  im- 
provements?   Answer.  Yes. 

Eighth.  If  such  tender  was  made,  was  it  accompanied  by 
any  condition  upon  which  the  money  was  to  be  received  by 
plaintifT?     Answer.  Yes. 

Ninth.  Did  the  plaintiff  refuse  the  tender  made  by  the 
defendant  Orissa  M.  Jones  before  bringing  suit,  and  before 
the  sixty  days  of  grace  ran  out?  if  yea,  upon  what  ground 
did  he  so  refuse?  Answer.  Yes,  that  he  was  not  liable  for 
the  improvements. 

The  defendants  moved  the  court  for  a  new  trial,  for  the 
following  reasons: 

First.  That  the  verdict  of  the  jury  was  contrary  to  law. 

Second.  The  verdict  of  the  jury  was  contrary  to  the  evi- 
dence. 

Third.  The  damages  assessed  by  the  jury  were  excessive. 

Fourth.  That  the  court  erred  in  permitting  incompetent 
and  immaterial  evidence,  offered  by  the  plaintiff,  to  go  to 
the  jury  during  the  trial  of  the  cause,  over  the  objection  of 
the  defendants. 

Fifth.  That  the  court  erred  in  giving  instructions  numbered 
two,  four,  five,  six,  and  seven  to  the  jury,  to  which  defendants 
at  the  time  excepted. 

Sixth.  That  the  court  erred  in  refusing  to  give  instructions 
numbered  one,  four,  and  seven,  asked  by  the  defendants,  to 
which  the  defendants  at  the  time  excepted. 

This  motion  was  overruled,  and  the  defendants  excepted. 

The  defendants  then  filed  objections  in  writing  to  the  ren- 
dition of  the  judgment,  which  were  as  follows: 

First.  It  provides  for  the  sale  of  the  property  to  satisfy  the 
said  decree. 

Second.  That  it  provides  for  the  sale  of  the  whole  of  the 
property  to  satisfy  the  whole  of  the  mortgage  debt,  without 
making  any  provision  that  in  case  one  of  the  instalments 
now  due  is  satisfied,  and  the  costs  of  suit  paid,  the  other  in- 
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stalments  shall  be  stayed,  and  become  due  and  coUectible 
only  as  they  become  due,  as  stipulated  in  the  notes  and 
mortgage. 

Third.  Because  the  defendant  Orissa  M.  Jones  is  not 
bound  by  any  of  the  covenants  in  the  mortgage  foreclosed, 
and  is  therefore  not  bound  by  the  covenants  that  provide 
for  attorney's  fees,  and  that  all  the  instalments  shall  become 
due  on  failure  to  pay  any  one  of  them. 

This  objection  was  also  overruled,  and  the  defendants 
again  excepted.  Final  judgment  was  then  rendered  for  the 
plaintiff. 

Several  points  are  made  in  the  assignment  of  errors,,  but 
they  all  resolve  themselves  into  three;  firsts  the  sustaining 
of  the  demurrers  to  the  first  and  second  paragraphs  of  the 
answer;  second,  the  overruling  of  the  motion  for  a  new 
trial;  and,  third,  the  rendition  of  judgment  for  the  sale  of 
the  whole  mortgaged  premises. 

The  first  question  in  order  \s  as  to  the  sufficiency  of  the 
first  paragraph  of  the  answer.  The  legal  question  involved 
here  is  this:  '^Does  the  cost  of  an  improvement  of  a  street, 
afler  the  passage  of  the  ordinance,  resolution,  or  order  for 
the  improvement,  and  afler  the  letting  of  the  contract  and 
part  of  the  work  has  been  done,  but  before  any  estimate  has 
been  made,  constitute  a  lien  on  the  reat  estate,  and  cause  a 
breach  of  the  covenant  against  incumbrances,  or  any  other 
covenant,  in  a  general  warranty  deed?" 

Section  70  of  the  general  law  relating  to  cities,  3  Ind. 
Stat  100,  provides  for  the  making  of  the  estimates  for 
street  improvements,  and  declares  that ''such  estimate  shall 
be  a  lien  upon  the  ground  upon  which  they  are  assessed,  to 
the  same  extent  that  taxes  are  a  lien,  and  shall  have  the 
same  preferences  over  other  demands."  It  is  contended  by 
counsel  for  the  appellants  that  when  the  estimate  has  been 
made,  it  relates  back  to  the  time  when  the  work  was  com- 
menced. We  are  not  of  this  opinion.  It  is  the  estimate 
which  becomes  a  lien,  and  not  the  mere  order  for  the  work, 
the  contract,  or  the  doing  of  the  work,  or  all  of  them  com- 
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bined.  But  for  the  statute  there  would  be  no  liea.  As  the 
estimate  was  not  made  in  this  case  until  two  months  after 
the  deed  was  made,  according  to  the  allegations  of  the  para- 
graph in  question,  it  was  not  an  incumbrance  on  the  real 
estate  when  it  was  conveyed,  nor  any  breach  of  the  cove* 
nants  in  the  deed.    Langsdale  v.  Nicklaus,  38  Ind  289. 

Next,  as  to  the  sufficiency  of  the  second  paragraph  of  the 
answer.  The  question  here  is,  whether  it  can  be  averred 
and  proved  by  parol  that  at  the  time  the  deed  and  notes  and 
mortgage  were  executed,  it  was  agreed  by  the  vendor  that 
he  would  pay  for  the  improvements.  To  allow  this,  would 
be  not  only  to  add  to  the  stipulations  of  the  parties  in  the 
deed  and  notes  and  mortgage  by  parol,  but  would,  in  this 
case,  be  in  flat  contradiction  of  an  express  provision  in  the 
mortgage,  which  is  as  follows :  ''And  it  is  further  expressly 
agreed  that  until  all  of  said  notes  are  paid,  said  mortgagors 
will  keep  all  legal  taxes  and  charges  against  said  premises 
paid  as  the  same  become  due,"  etc.    This  cannot  be  done. 

There  was  no  error  in  sustaining  the  demurrer  to  this 
paragraph  of  the  answer. 

We  are  next  to  examine  the  reasons  which  were  assigned 
for  a  new  trial. 

No  point  is  presented  for  our  consideration  under  the  first 
reason  assigned  for  a  new  triai,  that  is,  that  the  verdict  was 
contrary  to  law. 

In  considering  the  next  point,  that  is,  the  insufficiency  of 
the  evidence  to  sustain  the  verdict,  it  is  proper  that  we 
should  see  what  facts  or  questions  in  the  case  were 
found  by  the  jury  for  the  defendants,  and  what  against  them. 
The  jury  found  in  favor  of  the  defendants  by  their  answers 
to  the  interrogatories*: 

First.  That  Myers  represented  to  the  defendants,  at  the 
time  of  the  sale  of  the  property,  and  before  and  at  the  time 
of  the  delivery  of  the  deed  and  mortgage,  that  there  were, 
at  that  time,  street  improvements  in  front  of  said  property 
in  progress,  and  that  said  improvements  were,  at  that  time, 
to  wit,  the  time  of  said  sale  and  delivery,  paid  for,  and  that 
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the  defendants  would  not  be  compelled  to  pay  for  the  same. 

Second.  That  the  defendants  relied  upon  said  representa- 
tions, and  theywere  part  of  the  inducement  to  the  purchase 
of  the  property. 

Fourth.  That  these  representations  were  false,  because  the 
street  improvements  had  not  been  paid  for. 

Fifth.  That  an  estimate  was  made  on  September  12th,  1870. 

Sixth*  That  Mrs.  Jones  paid  the  estimate,  amounting  to 
one  hundred  dollars  and  ninety-one  cents,  September  r2th, 
1870. 

Seventh.  That  she  tendered  to  the  plaintiff  the  balance  of 
the  matured  note  before  the  commencement  of  the  action,  in 
legal  tender  money  of  the  United  States,  before  the  expira- 
tion of  the  sixty  days'  grace  allowed  by  the  contract 

Eighth.  That  the  plaintiff  refused  the  tender. 

The  jury  found  against  the  defendants,  in  the  answers  to 
the  interrogatories,  that  Myers  was  not  the  agent  of  the 
plaintifn  We  think  that  the  defence  set  up  in  the  third  and 
fourth  paragraphs  was  made  out  if  Myers  was  the  agent  of 
the  plaintiff!  We  will  recur  to  the  evidence  then  on  this 
point,  assuming,  as  we  ought  to  do,  that  the  representations 
were  made  by  Myers,  and  see  if  he  was  the  plaintifTs  agent. 

Without  setting  forth  the  testimony  at  length,  it  appears 
that  in  1868,  Copeland  was  a  real  estate  agent  in  Indianap* 
olis,  and  the  property  was  left  in  his  hands  by  the  plaintiff 
for  sale.  Afterward,  and  before  the  sale  of  the  property, 
Myers  became  a  partner  with  Copeland  in  the  same  business. 
The  defendants  went  to  them  to  examine  and  purchase  prop- 
erty. Copeland  told  Myers  to  show  them  all  the  property 
thjy  had- for  sale  in  the  north-east  part  of  the  city.  When 
Myers  came  back,  Copeland  said  Myers  asked  him  whose 
property  this  was,  and  he  told  him  it  was  the  plaintiff's  prop* 
erty,  and  went  and  introduced  Myers  to  the  plaintiff  as  his 
partner.  Then  the  plaintiff,  Copeland,  and  Myers  went  to 
see  the  defendants,  and  acting  upon  the  representations  of 
Myers,  previously  made  to  them,  the  defendants  made  a 
proposition  in  writing  to  purchase,  which  the  plaintiff  ac- 
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cepted,  and  which  was  followed  by  the  deed  and  mortgage. 
We  presume  the  jury  found  that  Myers  was  not  an  agent  of 
the  plaintiff^  for  the  reason  that  he  was  not  a  partner  of 
Copeland  when  the  real  estate  was  left  in  tlie  hands  of  Cope* 
land  for  sale.  We  think  this  view  of  the  question  was  in- 
correct We  infer,  and  the  jury  shoulid  have  found,  from  the 
fact  of  Myers'  being  a  partner  of  Copeland,  from  his  act- 
ing in  the  matter  under  the  direction  of  Copeland,  from 
his  being  introduced  to  the  plaintiff  by  Copeland  as  his 
partner,  and  from  the  fact  that  Myers  and  Copeland  went 
together  with  the  plaintiff  to  the  defendants,  when  it  was 
made  known  to  the  plaintiff  that  Myers  had  carried  on  the 
negotiation  with  the  defendants,  and  from  the  fact  that  he 
^assisted  in  closing  up  the  trade,  that  he  was  the  agent  of  the 
plaintiff 

But  if  Myers  was  a  mere  assistant  of  Copeland,  acting  for 
him,  and  we  should  regard  Copeland  as  the  only  agent  of 
the  plaintiff,  it  would  be  difficult  to  see  how  we  could  do 
otherwise  than  to  consider  the  representations  as  having 
been,  in  effect,  made  by  Copeland,  and  then  in  that  view,  as 
the  third  and  fourth  paragraphs  of  the  answer  do  not  name 
the  agent,  the  defence  would  have  been  made  out.  Under 
the  circumstances  we  are  not  quite  willing  to  say  that  the 
plaintiff  shall  have  the  advantage  of  the  bargain  negotiated 
for  him  by  Myers,  and  not  also  be  responsible  for  his  repre- 
sentations. The  case,  in  this  view  of  it,  appeals  to  us  pretty 
strongly  in  favor  of  the  defendants. 

We  will  not  examine  the  instructions,  as  what  we  have 
already  decided  disposes  of  most,  if  not  all,  of  them. 

We  think  there  was  no  error  in  the  rendition  of  the  judg- 
ment, if  right  in  other  respects,  for  the  amount  of  all  of  the 
notes.  It  was  competent  for  the  parties  to  agree  to  pay  the 
attorneys'  fees,  and  that  on  failure  of  the  defendants  to  pay 
one  of  the  notes,  all  the  notes  should  become  due  and  pay- 
able. We  think  the  feme  covert  might  bind  herself  by 
her  mortgage  in  such  a  contract.  Philbrooks  v.  McEwen^  29 
Ind.  347. 
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The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded with  instructions  to  the  court  to  set  aside  the  verdict 
and  grant  a  new  trial. 

G.  JV.  Sp€thr  and  H.  Dailey^  for  appellants. 

W.  Jf^z^^^,  for  appellee. 
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Justice  of  the  Peace. — Appeal, — In  proceedings  commenced  before  a  justice 
of  the  peace,  to  condemn  lands  for  the  right  of  way  of  a  turnpike,  though  the 
record  does  not  show  which  party  appealed  to  the  circuit  court,  or  that  any 
appeal  was  taken,  yet,  if  a  transcript  of  the  proceedings  before  the  justice, 
and  the  papers  in  the  case  were  filed  in  the  circuit  court,  and  the  parties  ap- 
peared therein  and  proceeded  as  if  an  appeal  had  been  taken,  the  cause  may 
be  regarded  as  having  been  regularly  appealed,  or  any  error  in  that  respect 
may  be  considered  waived. 

PEAcncE.— Ts^nr^^. — Proceedings  to  Condemn  Lands, — ^In  the  absence  of 
proof  showing  that  the  line  of  a  road,  for  which  lands  are  sought  to  be  con- 
demned, is  a  departure  from  the  line  contemplated  by  the  articles  of  associa- 
tion of  the  turnpike  company  that  instituted  the  proceedings,  it  is  not  error  to 
overrule  a  motion  to  dismiss  the  proceedings  on  the  grounds  of  such  departure. 
Query f  whether  such  objection  can  be  taken  by  motion. 

Same. — AVhere  the  complaint  by  a  turnpike  company,  to  condemn  lands  for  her 
road,  states  that  the  road  has  been  located,  the  question  of  location  cannot  be 
tried  on  a  motion  to  dismiss  because  the  road  has  not  been  located. 

Same. —  Viewers, — Under  the  statute  (i  G.  &  H.  475,  sec.  7),  in  a  proceeding 
before  a  justice  to  condemn  lan^s  for  the  use  of  a  road,  as  well  as  on  appeal, 
three  viewers  are  to  be  appointed,  who  are  to  be  sworn  as  jurors  to  assess 
the  damages. 

Same. — ^Where  three  viewers  were  in  such  a  case  appointed  by  the  justice,  with- 
out any  objection  from  the  owner  of  the  land  sought  to  be  condemned,  and 
on  appeal  to  the  circuit  court,  three  other  viewers  were  appointed,  the  owner 
only  making  a  general  objection  to  the  appointment  of  viewers,  and  not 
claiming  a  jury  of  twelve; 

Heidi  that  the  right  of  trial  by  a  jury  of  twelve  was  waived,  even  if  the  owner 
otherwise  had  that  right;  and  that  after  the  coming  in  of  a  report  by  viewers 
appointed  by  the  court  on  appeal,  it  was  too  late  to  demand  a  jury. 

Vol.  XXXIX.- 
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Same. — Report  of  Viewers. — ^A  report  made  by  a  majority  of  the  viewers  ap- 
pointed to  assess  damages  for  lands  sought  to  be  condemned  is  sufificient. 

^Kytx^-— Motion  to  Set  Aside  Report^/  Viewers, — ^A  motion  to  set  aside  a  report 
of  viewers  in  such  case,  on  the  grounds  that  they  have  deducted  supposed 
benefits  and  failed  to  consider  important  injuries,  where  no  proof  is  offered  in 
support  thereof,  is  rightly  overruled. 

Costs. — Supreme  Court, — ^Where  no  question  is  made  in  the  court  below  in 
reference  to  costs,  it  cannot  be  successfully  raised  for  the  first  time  in  the 
Supreme  Court. 

APPEAL  from  the  Shelby  Circuit  Court. 

WoRDEN,  J. — ^This  was  a  proceeding  by  the  appellee 
against  the  appellant  to  condemn  certain  lands  of  the  appel- 
lant for  the  right  of  way  for  the  appellee's  turnpike  road. 
The  proceedings  were  instituted  before  a  justice  of  the  peace, 
before  whom  three  viewers  were  appointed  to  assess  the 
appellant's  damages,  who  made  their  return,  and  the  justice 
rendered  judgment  accordingly.  The  clerk  of  the  court 
below  states  that  the  cause  was  appealed  to  the  circuit  court, 
:but  the  record  does  not  show  which  party  appealed,  nor, 
indeed,  that  any  appeal  was  taken.  A  transcript,  however, 
of  the  proceedings  before  thQ  justice  was  filed  in  the  circuit 
court,  together  with  the  papers  in  the  cause,  and  the  parties 
appeared  in  the  circuit  court  and  proceeded  in  the  cause  as 
if  an  appeal  had  been  regularly  taken.  We  think  the  cause 
may  be  regarded  as  having  been  regularly  appealed,  or  that 
any  irregularity  in  that  respect  was  waived. 

The  complaint  alleges,  amongst  other  things,  that  the  ap- 
pellee is  a  corporation  organized  under  the  act  of  May  I2tli, 
i8'52,  authorizing  the  construction  of  plank,  etc.,  roads,  and 
the  amendments  thereto,  "  for  the  purpose  of  constructing, 
owning,  and  maintaining  a  certain  gravel  turnpike  road,  com- 
mencing at  Brandywine  creek  where  the  Bluff  I^oad  crosses 
said  creekj,  and  to  run  on  and  along  what  is  called  and  known 
as  the  Bluff  Road,  by  way  of  Boggstown,  to  the  Red  Mills,  on 
Sugar  creek,  in  the  county  of  Shelby,  or  as  near  thereto  as 
may  be  deemed  most  advisable."  *  *  *  "That  said 
road  is  located  and  runs  on  and  over  the  portions  hereinafter 
idescribed  df  the  following  described  tract  of  land  owned  by 
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said  Thomas  Beynon,  situate  in  Shelby  county,  Indiana, 
to  wit :  The  south  half  of  the  west  half  of  the  south-east 
quarter  of  section  No.  twenty-eight  (28),  township  thirteen  ( 1 3), 
north  of  range  six  (6)  east;  and  on  and  over  the  following 
described  portions  of  the  tract  of  land  above  described,  to 
wit:  a  piece  of  land  ten  (10)  feet  in  width  along  the  north 
line  of  the  county  road,  running  east  and  west,  on  the  line 
between  the  southern  boundary  of  said  tract  and  the  tract, 
of  land  adjoining  the  same  on  the  south  side  thereof,  ex- 
tending from  the  south-east  comer  of  said  tract  of  land  west 
to  the  part  of  the  bluff  on  the  west  side  of  Brandywine 
creek,  a  distance  of  eighty  (80)  rods,  more  or  less;  said 
public  county  road  now  located  thereon  being  thirty  (30) 
feet  in  width,  half  thereof,  to  wit,  fifteen  (15)  feet  in  width 
for  the  distance  above  named  being  located  on  the  tract  of 
land  above  described,  along  and  adjoining  the  south  boun- 
dary thereof.  And  also  on  a  piece  of  land  fifty  (50)  feet  in 
width,  extending  from  the  point  last  above  named,  to  wit, 
from  the  foot  of  said  bluff  on  the  west  side  of  said  Brandy- 
wine  creek,  northward  along  the  foot  of  said  bluff  through 
said  tract  of  land,  and  adjoining  the  said  bluff  to  the  northern 
boundary  of  said  tract  of  land." 

In  the  circuit  court,  the  appellant  moved  to  dismiss  and 
set  aside  the  proceedings,  for  the  following  reasons,  as  stated 
in  the  abstract  of  counsel  for  appellant,  viz.:  *'  first,  that  the  route 
over  which  the  appellee  sought  to  condemn  appellant's  lind 
was  not  on  the  line  or  route  of  the  road  as  described  in  the 
appellee's  articles  of  association,  but  more  than  thirty  rods 
therefrom;  second,  that  when  the  proceedings  were  com- 
menced, the  appellee  had  not  made  any  location  of  the  line 
or  route  other  than  that  described  in  the  articles  of  associa- 
tion; no  change  of  location  had  been  made;  third,  that  at 
the  commencement  of  this  proceeding  the  company  had  not 
located  its  line  of  road;  fourth,  that  the  route  through  ap- 
pellant's land  is  not  the  route  fixed  in  the  articles  of  associa- 
tion, and  that  it  does  not  appear  that  a  change  of  location 
was  necessary  because  of  hills  or  other  obstacles,  and  that 
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only  three  persons  were  called  to  assess  damages,  whilst  the 
law  required  twelve." 

This  motion  was  overruled,  and  the  appellant  excepted.  On 
motion  of  the  appellee  the  court  appointed  three  viewers  to 
assess  the  appellant's  damages,  to  wit,  Lewis  Ricketts, 
Thomas  H.  Fleming,  and  Lewis  Fessenbeck.  To  this  the 
appellant  objected,  but  he  does  not  seem  to  have  pointed 
out  any  ground  of  objection,  nor  did  he  then  daim  a  jury 
of  twelve  men  instead  of  three.     Overruled  and  exception. 

The  three  viewers  proceeded  to  an  examination  of  the 
premises,  and  two  of  them  made  the  following  report,  viz.: 

''The  undersigned,  Thomas  H.  Fleming  and  Lewis  Rick- 
etts, two  of  the  viewers  appointed  by  the  Shelby  Circuit 
Court  at  the  present  term  thereof,  to  assess  the  damages  to 
the  lands  described  in  the  complaint  in  this  proceeding,  sus- 
tained by  the  said  Thomas  Beynon,  in  consequence  of  the 
construction  of  the  said  road  through  his  lands,  did,  on  the 
6th  inst,  proceed  to  view  the  said  tract  of  land,  and  after 
having  taken  into  consideration  the  disadvantages  the  con- 
struction of  said  road  will  be  to  the  same,  do  find  and  assess 
his  damages  at  the  sum  of  two  hundred  dollars." 

Lewis  Fessenbeck  made  a  similar  report,  but  assessing^ 
appellant's  damages  at  six  hundred  dollars. 

The  appellant  moved  to  reject  the  report  for  the  reasons, 
as  shown  by  the  abstract, ''  first,  that  the  viewers  did  not  agree ; 
second,  that  two  viewers  found  one  sum  and  one  other 
viewer  another  sum ;  third,  that  the  two  viewers  who  found 
but  two  hundred  dollars  deducted  supposed  benefits  to 
appellant  from  his  damages;  fourth,  that  the  two  viewers 
who  found  two  hundred  dollars  failed  to  take  into  considera- 
tion important  injuries  to  appellant,  such  as  making  and 
maintaining  lines  of  fences." 

For  these  reasons  the  appellant  asked  that  the  report  be 
set  aside,  and  that  he  be  allowed  a  trial  by  jury.  Overruled 
and  exception. 

The  appellant  moved  for  a  new  trial,  and  filed  reasons 
therefor,  ifiduch  are  unnecessasy  to  be  stated  in  detail,  as  we 
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are  unable  to  see  that  any  question  arises  upon  them,  no 
evidence  being  in  the  record,  and  no  error  of  law  being 
alleged  to  have  occurred  on  the  trial.  Judgment  was  ren- 
dered in  accordance  with  the  report  of  the  two  viewers. 

The  errors  assigned  are  as  follows:  first,  the  court  erred 
in  overruling  the  appellant's  motion  to  dismiss  the  proceed- 
ings; second,  the  court  erred  in  appointing  reviewers  to 
assess  the  damages;  third,  the  court  erred  in  overruling  ap- 
pellant's motion  to  set  aside  the  appointment  of  reviewers 
and  their  report ;  fourth,  the  court  erred  in  overruling  ap- 
pellant's motion  for  a  new  trial;  fifth,  the  court  erred  in  con- 
firming report  of  reviewers;  sixth,  the  court  erred  in  its 
order  appropriating  the  appellant's  property  to  the  use  of 
the  appellee;  seventh,  the  court  erred  in  rendering  judg- 
ment against  appellant  for  costs  in  circuit  court;  eighth,  the 
court  erred  in  refusing  the  appellant  a  jury  trial;  ninth,  the 
court  erred  in  rendering  judgment  as  set  out  in  the  record. 

Some  of  the  members  of  the  couct  have  doubts  whether 
an  appeal  lies  to  this  court  in  such  cases,  notwithstanding 
the  case  of  Piper  v.  The  Connersinlle^  etc,^  Turnpike  Co,y  12 
Ind.  400.  But  as  this  question  is  not  made  by  counsel  in 
the  cause,  and  as  the  judgment  must  be  affirmed,  whereby 
substantially  the  same  result  will  be  reached  as  if  the  appeal 
were  to  be  dismissed  as  not  lying  to  this  court,  we  have  con- 
cluded not  to  pass  upon  that  question. 

We  find  no  error  in  the  record. 

The  first  assignment  of  error  brings  in  question  the  ruling 
of  the  court  below  in  overruling  the  motion  to  dismiss  the 
proceedings.  The  first  and  fourth  grounds  of  the  motion  go 
upon  the  assumption  that  the  line  of  the  road,  as  sought  to 
be  established  through  the  appellant's  land  was  a  departure 
from  the  line  contemplated  by  the  appellee's  articles  of  asso- 
ciation. The  articles  of  association  were  not,  nor  need  they 
have  been,  made  a  part  of  the  record;  nor  were  they  offered 
in  evidence;  nor  was  any  evidence  oilered  in  support  of  the 
motion. 

Comparing  the  line  of  the  contemplated  road  as  described 
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in  the  complaint,  and  the  line  running  through  the  appel- 
lant's land,  we  cannot  say  that  the  latter  is  a  substantial 
departure  from  the  former.  There  being  no  proof  before  the 
court  of  such  departure,  it  was  not  error  to  overrule  the 
motion  on  that  point,  even  if  the  objection  could  be  taken 
on  motion.  The  point  made  in  the  fourth  ground  of  the 
motion,  that  three  only,  instead  of  twelve  persons,  were 
called,  in  the  proceedings  before  the  justice,  to  assess  the 
appellant's  damages,  will  be  noticed  hereafter.  The  second 
and  third  grounds  of  the  motion  controvert  the  fact  that  the 
line  of  the  road  had  been  located.  It  was  averred, in  the 
complaint  that  it  had  been  located,  and  we  do  not  think  the 
question  could  be  tried  on  motion.  We  pass  to  the  second 
assignment  of  error,  viz.,  that  the  court  erred  in  appointing 
reviewers  to  assess  the  damages.  This  was  done  in  accord- 
ance with  the  provisions  of  the  statute  on  the  subject,  i  G. 
&  H.  475,  sec.  7.  In  proceedings  before  justices  to  con- 
demn lands  in  such  cases,  as  well  as  on  appeal,  three  per- 
sons are  to  be  appointed  as  viewers,  who  are  to  be  sworn  as 
jurors,  to  assess  the  damages  of  the  party  whose  property  is 
to  be  appropriated.  Conceding  that  the  party  whose  land 
is  to  be  appropriated  is  entitled  to  have  the  damages  assessed 
by  a  jury  of  twelve  men,  still  it  is  a  right  which  he  may  waive. 
See  the  case  in  12  Ind.,  supra.  It  is  a  principle  of  our 
law,  as  a  matter  of  practice,  that  a  failure  to  assert  a  right 
at  the  proper  time  is  a  waiver  of  the  right  In  this  case, 
the  viewers  were  appointed  by  the  justice  without  objection 
from  the  appellant,  he  having  been  duly  summoned.  In  the 
circuit  court  the  appellant  objected  to  the  appointment  of 
viewers,  but  pointed  out  no  objection,  nor  did  he  then  claim 
a  jury  of  twelve.  This  objection  had  no  more  force  than  if 
no  objection  had  been  made.  If  the  appellant  had  desire4 
to  have  had  the  cause  tried  bv  a  jury  of  twelve  men,  instead 
of  three,  he  should  have  said  so,  and  in  that  case  the  court 
could  have  acted  understanding^  in  the  matter.  We  are 
clearly  of  the  opinion  that  the  course  pursued  by  the  appel- 
lant was  a  waiver  of  the  right  of  trial  by  a  jury  of  twelve^ 
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if  he  otherwise  had  that  right.  There  was  no  error  in  the 
appointment  of  three  viewers  l^  the  court,  under  the  cir- 
xumstances. 

The  third  assignment  of  error  relates  to  the  overruling  of 
the  motion  to  set  aside  the  report  of  the  viewers.  The  first 
and  second  objections  to  the  report  are  based  upon  the  fact 
that  the  viewers  were  not  harmonious  in  their  views  of  the 
damages ;  but  the  report  of  the  majority  was  sufficient,  and 
the  court  rightly  acted  upon  it.  Piper  v.  The  Connersville, 
etc.y  Turnpike  Company^  supra.  The  third  and  fourth  objec- 
tions to  the  report  assume  that  the  two  viewers  deducted 
supposed  benefits,  and  failed  to  take  into  consideration  im- 
portant injuries;  there  was,  however,  no  proof  offered  of 
these  facts,  and  in  the  absence  of  such  proof  the  court 
rightly  overruled"  the  objection.  The  matters  alleged  were 
not  to  be  taken  as  true  simply  because  they  were  stated  as 
grounds  of  the  motion.  It  maybe  here  added  that  upon  the 
coming  in  of  the  report  of  the  viewers,  appointed  as  before 
stated,  it  was  too  late  for  the  appellant  to  demand  a  trial  by 
a  jury  of  twelve. 

The  fourth  assignment  of  error  raises  no  question  not 
otherwise  considered. 

In  relation  to  the  fifth  and  sixth  assignments,  we  may  ob- 
serve that  we  see  no  error  either  in  confirming  the  report  of 
.  the  viewers  or  making  the  proper  order  appropriating  the 
appellant's  property. 

The  seventh  assignment  of  error  relates  to  costs  in  the 
court  below.  No  question  was  made  in  the  court  below  in 
this  respect,  and  it  cannot  be  successfully  raised  for  the  first 
time  in  this  court. 

What  we  have  already  said  sufficiently  disposes  of  the 
I  eighth  and  ninth  assignments  of  error. 

The  judgment  below  is  affirmed,  with  costs. 

0.  y.  Glessner,  T.  A.  Hendricks,  O.  B.  Hard,  and  A.  W. 
Hendricks,  for  appellant. 

E.  H.  Davis,  C.  Wright,  B.  R  Davis,  and  B.  R  Love,  for 
appellee. 
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Pleading. — Counter  Claimr^Evidince^^-^9^)^sXi  a  counter  claim  is  pleaded,  the 
I  3^       ^35  reply  thereto  ends  the  pleading.    If  there  is  any  new  matter  which  might 

1170       315  liave  been  pleaded  to  the  reply  under  the  former  practice,  it  majmow  be  given 

in  evidence  without  further  pleading. 

Same. — Practice, — Error, — ^Where  a  pleading  is  filed,  which  the  party  filing  it 
has  no  right  to  file,  a  ruling  upon  a  demurrer  to  such  pleading  is  immaterial^ 
and  cannot  be  assigned  for  error. 

Parties. — Agreement  in  Open  Court, — ^An  agreement  about  a  cause  pendin^^ 
made  in  open  court  and  entered  upon  the  minutes  of  court,  is  binding,  and  a 
party  cannot  be  allowed  to  violate  such  agreement,  upon  which  the  court  an$ 
adverse  party  have  acted. 

Practice. — Special  Finding, — Judgment, — Assignment  of  Error, — Where  ft 
special  finding  of  facts  and  conclusions  of  law  is  made  by  the  court,  if  the 
pleadings  are  sufficient,  and  the  facts  are  found  as  alleged,  the  proper  judg* 
ment  is  an  inevitable  conclusion  or  consequence ;  and  an  assignment  of  error 
in  rendering  a  decree  under  the  evidence  and  the  findings  of  the  court  pre- 
sents no  question  for  review. 

Same. — ^The  proper  mode  in  which  to  reserve  questions  with  reference  to  such 
conclusions  of  law  is  by  excepting  to  them,  and  not  by  a  moti<m  to  set  them 
aside.  Assigning  error  of  law  in  the  legal  conclusions  is  no  cause  for  a  new 
trial. 

Same. — Pleadings  Filed  in  Vacation, — ^There  is  no  law  to  prevent  a  defend* 
ant  from  filing  an  answer,  or  amended  or  additional  answer,  in  vacation, 
when  the  other  party  has  not  completed  the  issues  by  reply. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Downey,  J. — In  1838,  the  appellant,  by  written  contract, 
sold  to  William  Bennett,  the  ancestor  of  the  appellees,  cer- 
tain real  estate,  and  put  him  in  possession  thereof.  William 
Bennett  paid  a  considerablepart  of  thepurchase-money;  the 
time  for  the  payment  of  the  residue  thereof  was  extended 
by  a  subsequent  agreement;  but  Bennett  died  without  hav- 
ing made  full  payment  for  the  land.  The  appellant,  by  bill 
in  chancery,  proceeded  to  subject  the  land  to  the  payment 
of  the  residue  of  the  purchase-money,  making  the  widow 
and  heirs  of  the  deceased  parties  thereto.  In  i84S9he  ob- 
tained a  decree,  ascertaining  the  amount  due  to  him,  and 
directing  the  sale  of  the  land  for  the  payment  thereof;  and 
at  the  sheriff's  sale  he  became  the  purchaser  thereof  for  less 


MAY  TERM,  1872.  137 

Welch  V,  Bennett  et  al, 

than  the  amount  due  him,  and  took  possession  of  the  land. 
The  beirs  appealed  from  that  judgment  or  decree  to  this 
court,  and  the  decree  was  reversed.  See  Bennett  v.  Welch, 
1 5  Ind.  332,  for  the  facts  in  full.  When  the  cause  was  re- 
manded to  the  circuit  court,  the  heirs  filed  a  counter  claim,  in 
w^hich  they  set  forth  the  facts  at  length,  and  insisted  upon  a 
specific  performance  of  the  contract  by  Welch.  On  the  in- 
terposition of  a  demurrer,  it  was  held  by  the  circuit  court 
that  the  counter  claim  did  not  make  a  case  for  specific  per- 
formance, and  judgment  was  rendered  accordingly.  From 
this  judgment  the  appellees  again  appealed  to  this  court, 
and  this  judgment  was  also  reversed.  See  the  case  reported 
in  25  Ind.  140. 

On  the  return  of  the  case  to  the  circuit  court,  issues  were 
made  upon  the  counter  claim. 

The  trial  of  the  cause  was  then  submitted  to  the  court,  by 
agreement  of  the  parties,  the  Hon.  A.  L.  Osborn  acting  as 
judge,  on  account  of  a  change  of  venue  which  had  been 
tak»i  from  the  regular  judge,  the  cause  having  been  set 
down  for  a  hearing  before  him  on  a  day  in  vacation.  After 
hearing  the  evidence,  by  consent  of  the  parties  the  court 
ordered  that  the  cause  be  continued  until  the  next  term,  and 
that  at  any  time  during  the  next  term,  or  during  any  subse- 
quent term  of  the  court,  the  same  judge  should  make  any 
and  all  orders  and  entries,  including  his  findings  and  rulings 
and  the  judgment  thereon,  and  other  necessary  orders,  sub- 
ject to  all  just  exceptions  then  to  be  taken.  At  the  suc- 
ceeding r^ular  term  of  the  court.  Judge  Osborn  did  not 
attend,  and  the  cause  was  continued  by  the  regular  judge 
until  the  next  term.  At  that  term,  Judge  Osborn  appeared, 
when  Welch  objected  to  his  proceeding  to  decide  the  cause 
or  taking  any  further  steps  therein,  because  there  had  been 
no  continuance  of  the  cause  by  him  from  the  special  term. 
This  objection  was  overruled,  and  the  appellant  excepted  by 
proper  bill  of  exceptions.  The  judge  then  made  a  special 
finding  and  declared  his  conclusions  of  law,  which  finding  is 
not  signed  by  the  judge,  but  is  in  the  record,  and  referred 


138  SUPREME  COURT  OF  INDIANA. 

Welch  V,  Bennett  ^f  a/, 

to  in  the  bill  of  exceptions  in  these  words:  *'Upon  which 
evidence  the  court  made  the  findings  which  elsewhere  in  the 
record  of  this  case  appear^  to  which  said  findings  and  each 
thereof  the  defendant,  Welch,  at  the  time  excepted,"  The 
special  findings  and  conclusions  of  law  and  the  exceptions 
are  as  follows: 

**That  the  said  defendant,  Turner  Welch,  did  on  the 
eleventh  day  of  June,  1838,  sell  to  the  said  William  Bennett 
the  said  real  estate  in  the  said  complaint  and  amended 
complaints  mentioned;  and  on  that  day  the  said  contract 
mentioned  in  said  complaints,  of  that  date,  was  executed  by 
said  defendant,  Welch,  and  Bennett,  and  by  said  Jacob  D. 
Mustard  and  Samuel  Mustard  as  the  sureties  of  said  Ben- 
nett; and  that  the  land  mentioned  in  said  contract  is  the 
same  land  mentioned  in  said  complaints ;  that  on  the  twenty- 
fifth  day  of  December,  1838,  the  said  Bennett  paid  to  said 
defendant,  Welch,  the  sum  of  three  thousand  dollars,  as  stip- 
ulated in  said  contract  for  him  to  do ;  that  said  defendant, 
Welch,  did  not  make  or  tender  to  said  Bennett  a  deed  for 
said  land  or  any  part  of  it ;  that  said  Bennett  did  not  make 
and  tender  to  said  Welch  any  mortgage  upon  said  lands  to 
secure  the  deferred  payments,  and  no  demand  was  made  by 
either  of  said  parties  upon  the  other  for  such  deed  or  mort- 
gage; that  afterward,  on  the  first  day  of  July,  1841,  the  said 
Bennett  and  Welch  executed  the  contract  in  said  complaint 
mentioned  of  that  date,  and  that  Thornton  W.  Sargeant  exe- 
cuted said  contract  as  the  surety  of  said  Bennett ;  that  after 
the  first  payment  of  the  said  sum  of  three  thousand  dollars, 
said  Bennett,  in  his  lifetime,  paid  to  said  Welch  the  sum  of 
one  thousand  one  hundred  and  ninety-two  dollars  and  fifty 
cents,  as  follows,  to  wit:  January,  i8th,  1840,  four  hundred 
dollars;  July,  23d,  1840,  one  hundred  and  ten  dollars;  No- 
vember 13th,  1840,  one  hundred  and  eighty- two  dollars  and 
fifty  cents;  September,  1841,  five  hundred  dollars ;  that  said 
Bennett  died  intestate,  in  March^  1842,  leaving  surviving  as  his 
heirs,  and  only  heirs  at  law,  the  said  Samuel  T.  Bennett, 
Louisa  J.  Talbott^  and  William  S.  Bennett ;  that  said  Louisa 
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has  since  intermarried  with  said  Samuel;  that  said  heirs 
were  then  infants  under  the  age  of  twenty-one  years;  that 
said  William  Bennett  took  possession  of  said  lands  immedi- 
ately after  the  execution  of  and  under  the  first  said  contract, 
and  so  continued  in  possession  until  his  death ;  that  on  the 
thirteenth  day  of  April,  1844,  said  Welch  filed  his  bill  in 
chancery  in  this  court  against  said  heirs,  and  such  pro- 
ceedings were  had  therem  that  on  the  thirteenth  day  of 
March,  1845,  ^  decree  was  rendered  that  such  real  estate 
should  be  sold  to  pay  the  amount  then  found  due  said 
Welch  as  the  balance  of  the  purchase-money  for  said  lands ; 
that  afterward,  on  the  eighth  day  of  November,  1845,  all  of 
said  real  estate  situate  in  the  county  of  Tippecanoe  was 
sold  and  conveyed  by  the  sheriff  of  said  Tippecanoe  county 
under  said  decree  to  said  defendant,  Welch;  that  on  the 
twentieth  day  of  December,  1859,  ^^^^  decree  was  reversed 
by  the  judgment  of  the  Supreme  Court  of  this  State ;  that 
said  Welch  took  possession  of  said  real  estate  so  purchased 
under  said  decree  on  the  first  day  of  March,  1846,  and  has 
remained  in  possession  of  and  enjoyed  the  rents  and  profits 
of  the  same  ever  since ;  that  said  rents  and  profits  have  been 
of  the  annual  value  of  seven  hundred  and  twenty  dollars, 
commencing  March  ist,  1846,  and  ending  March  1st,  1867; 
that  said  Welch  after  he  took  possession  of  said  real  estate, 
and  during  the  year  1846,  made  lasting,  valuable,  and 
necessary  repairs  thereon,  of  the  value  of  two  thousand 
dollars,  and  that  the  same  are  now  of  that  value  to  the 
said  real  estate;  that  said  Welch  has  paid  taxes  legally 
assessed  on  said  lands  in  Tippecanoe  county,  as  follows,  to 
wit:  1846,  twenty-one  dollars  and  sixty-five  cents;  1847, 
twenty-five  dollars  and  sixty-three  cents;  1848,  twenty- 
six  dollars  and  ninety-five  cents;  1849,  twenty-five  dollars 
and  thirty-six  cents;  1850,  twenty-eight  dollars  and  thirty- 
one  cents;  1851,  forty  dollars  and  thirty-three  cents;  1852, 
forty  dollars  and  twenty-eight  cents;  1853,  thirty-nine  dol- 
lars and  nmety  cents;  1854,  forty-six  dollars  and  fifty-two 
cents;  1855,  sixty-two  dollars  and  eighty-one  cents;  1 856, 
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fifly-nine  dollars  and  ninety-eight  cents;  1857,  eighty  dollars 
and  eighty-four  cents ;  1858,  forty-three  dollars  and  eighteen 
cents;  1859,  eighty-two  dollars  and  thirty-four  cents;  i860, 
sixty-four  dollars  and  twenty-two  cents;  1861,  one  hundred 
dollars  and  eighty-six  cents;  1862,  ninety-seven  dollars  and 
ninety-eight  cents ;  1 863,  one  hundred  and  thirteen  dollars  and 
thirty-two  cents;  1864,  one  hundred  and  ninety  dollars  and 
thirty-one  cents;  1865,  three  hundred  and  eighty-eight  dol- 
lars and  fifty  cents ;  and  in  Fountain  county  nine  dollars  per 
year,  for  each  year  from  1847  ^^  ^865,  inclusive;  that  after 
the  death  of  the  said  William  Bennett  and  after  the  said 
sheriff's  sale,  the  administrator  of  the  estate  paid  to  said 
Welch  the  sum  of  three  hundred  and  thirteen  dollars  and 
nine  cents.  And  the  court  further  finds  that  after  the  death 
of  said  WilUiam  Bennett,  the  said  heirs  left  said  real  estate., 
and  the  same  was  taken  possession  of  by  the  administrator 
of  the  estate  of  said  William,  and  that  he  received 
the  rents  and  profits  thereof  until  said  Welch  took  possession 
on  the  first  of  March,  1846,  and  the  same  became  assets  of 
said  estate  in  his  hands;  that  said  estate  was  insolvent  and 
settled  as  such ;  that  said  Welch  received  the  sum  of  three 
hundred  and  thirteen  dollars  and  nine  cents,  as  his  distribu- 
tive share  of  the  assets  of  said  estate  on  the  sum  then  re- 
maining unpaid  of  the  purchase-money  for  said  real  estate 
after  crediting  the  same  with  the  anjount  of  his  said  purchase 
on  said  decree;  that  the  rents  and  profits  of  said  real  estate, 
from  the  time  said  William  Bennett  took  possession  of  the 
same  until  the  time  of  his  death  and  from  that  time  until  said 
Welch  took  possession  thereof,  was  of  the  annual  value  of 
four  hundred  and  eighty  dollars ;  that  when  said  repairs  were 
made  by  said  Welch,  said  heirs  were  in  the  state  of  Ohio  gnd 
had  no  personal  knowledge  of  the  same;  that  they  were 
then  infants,  the  oldest  being  five  years  of  age,  and  the 
youngest  being  one  or  two  years  of  age;  and  the  court  find, 
as  a  conclusion  of  law  upon  the  facts,  as  follows : 

''  First,  that  the  said  Welch  is  accountable  to  said  heirs  for 
the  rents  and  profits  of  said  real  estate  during  all  the  time 
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that  he  has  enjoyed  the  same  as  above  found,  after  deducting 
the  said  amounts  paid  for  taxes,  to  which  said  Welch  now  ex- 
cepts« 

"  Second,  that  said  defendant,  Welch,  is  entitled  to  be  cred- 
ited with  the  amount  of  the  value  of  said  repairs,  with  inter- 
est thereon  from  the  first  day  of  March,  1847,  ^^  which  the 
plaintifis  except. 

"  Third,  that  said  heirs  are  not  accountable  to  said  Welch 
for  any  rents  and  profits  for  the  use  of  said  lands  by  said 
William  Bennett,  or  by  themselves,  or  by  the  said  administra- 
tor, to  which  said  Welch  excepts.  And  the  court,  after 
taking  an  account  between  the  parties  on  the  basis  aforesaid, 
find  that  there  is  due  to  the  said  Welch  the  sum  of  sixteen 
hundred  and  thirty-one  dollars  and  nine  cents. 

"  And  the  court  further  find  that  there  would  be  due  the 
said  heirs  the  sum  of  five  thousand  and  fourteen  dollars  and 
seventy-three  cents,  if  said  Welch  was  not  allowed  for  said 
repairs;  which  is  excepted  to  by  said  Welch. 

"And  the  court  further  find  as  a  conclusion  of  law  that  upon 
the  payment  of  said  sum  of  one  thousand  six  hundrecL  and 
thirty-one  dollars  and  nine  cents  by  the  said  heirs  to  the  said 
Welch,  or  into  the  clerk's  ofiice  of  this  court  for  his  use,  and 
the  assumption  of  their  own  costs  herein,  they  are  entitled 
to  a  deed  of  conveyance  from  said  Welch  for  said  real  estate 
vesting  the  title  thereof  in  said  heirs  in  fee  simple;  which  is 
excepted  to  by  said  Welch." 

The  appellant  moved  the  court  for  a  new  trial,  for  the 
reasons,  that  the  finding  was  contrary  to  the  evidence,  and 
because  of  the  errors  of  law  in  the  legal  conclusions  set 
forth  in  the  special  findings.  This  motion  was  overruled  by 
the  court.  The  court  having  found  that  there  was  due 
Welch  on  the  purchase-money,  after  settling  the  accounts 
for  rent  against  him,  and  for  taxes  and  improvements  in  his 
favor,  the  sum  of  sixteen  hundred  and  thirty-one  dollars  and 
nine  cents,  the  appellees  paid  that  sum  into  court  and  agreed 
to  pay  their  own  costs ;  the  court  thereupon  adjudged  specific 
performance  of  the  contract  in  their  favor,  and  appointed  a 
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commissioner,  who  conveyed  the  title  to  them.  The  evidence 
is  set  out  in  a  bill  of  exceptions,  and  the  question  made 
relating  to  its  sufficiency  is  properly  reserved. 

The  following  errors  are  assigned  by  the  appellant  in  this 
court: 

First.  The  overruling  of  the  appellant's  demurrer  to  the 
counter  claim. 

Second.  Overruling  appellant's  demurrer  to  appellees'  re- 
ply to  appellant's  answer. 

Third.  Sustaining  the  appellees'  motion  to  strike  out  por- 
tions of  appellant's  answer,  as  stated  in  the  abstract  here- 
with filed. 

Fourth.  In  assuming  jurisdiction  to  decide  said  case  and 
render  a  final  decree  therein. 

Fifth.  In  refusing  to  grant  a  new  trial. 

Sixth.  In  the  legal  coi\clusions  from'  the  findings  of  the 
court. 

Seventh.  In  overruling  appellant's  motion  to  set  aside  the 
decree. 

Eighth.  In  rendering  a  decree  for  specific  performance 
under  the  evidence  and  its  own  findings. 

Ninth.  In  overruling  appellant's  several  motions  to  reject 
the  appellees'  counter  claim. 

Tenth.  In  overruling  appellant's  motion  to  set  aside  first, 
third,  and  last  conclusions  of  law,  specified  in  the  findings  of 
the  court. 

Eleventh.  In  overruling  appellant's  motion  to  set  aside  the 
second  conclusion  of  law,  specified  in  the  findings  of  the  court. 

Twelfth.  In  its  findings  in  the  first,  second,  third,  and  last 
conclusions  of  law. 

So  far  as  any  of  the  questions  presented  to  us  have  been 
already  decided  by  this  court,  we  shall  not  disturb  them. 
We  have  examined  them  so  far  as  to  satisfy  ourselves  that 
there  is  no  sufficient  reason  for  overruling  what  has  already 
been  decided. 

When  the  case  was  last  in  this  court,  and  decided  as 
reported  in  25  Ind.,  supra,  it  was  held  that  the  facts  set  forth 
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in  the  counter  claim  were  sufficient,  if  true,  to  entitle  the 
appellees  to  the  specific  performance  of  the  contract.  This, 
then,  disposes  of  the  first  assignment  of  errors  now  made. 

The  next  error  relates  to  the  action  of  the  court  with 
reference  to  a  pleading  which  the  party  had  no  right  to  file. 
A  counter  claim  is  properly  set'  up  in  the  answer.  2  G.  & 
H.  83,  sec.  56,  third  division.  When  a  counter  claim  is 
pleaded,  the  reply  thereto  ends  the  pleading.  2  G.  &  H.  68, 
sec.  48.  If  there  is  any  new  matter  which  might  have  been 
pleaded  to  the  reply  under  the  former  practice,  it  may  be 
given  in  evidence  without  further  pleading.  2  G.  &  H.  100, 
sec.  74,  and  p.  195,  section  318.  In  this  case,  the  reply  to 
the  counter  claim  is  denominated  in  the  record  an  answer, 
and  then  the  appellant  filed  another  pleading,  which  is  styled 
a  reply.  The  second  assignment  of  errors  relates  to  the 
overruling  of  a  demurrer  to  the  last  named  pleading.  It 
was  not  material  what  the  court  did  with  that  pleading ;  its 
action  cannot  be  successfully  assigned  for  error. 

It  was  only  a  Repetition  of  what  had  been  stated  in  the 
counter  claim,  and  did  not  change  the  material  facts  from 
what  they  were  in  the  previous  pleadings.  It  should,  had  a 
a  motion  been  made,  have  been  stricken  out  by  the  court  A 
demurrer  to  it  did  not,  however,  perform  the  office  of  a 
motion  to  strike  it  out. 

The  next  question  relates  to  the  action  of  the  court  in 
striking  out  certain  facts  of  the  reply,  but  improperly  spoken 
of  in  the  assignment  of  errors  as  the  answer.  Upon  as  care- 
ful an  examination  of  the  facts  of  that  pleading  thus  set 
aside  as  we .  have  been  able  to  make,  we  have  come  to  the 
conclusion  that  the  matter  thus  stricken  out  was  irrelevant 
and  immaterial,  and  that  it  was  properly  stricken  out  and 
set  aside.  We  do  not  deem  it  necessary  to  set  out  the  parts 
of  the  pleading  stricken  out  in  this  opinion. 
*  It  is  scarcely  admissible  for  the  appellant  to  object  to 
the  authority  of  Judge  Osborn  to  sit  in  the  case,  and  finally 
dispose  of  it  at  the  time  of  such  final  disposition.  It  would 
be  to  allow  the  appellant  to  violate  an  agreement  made  and 
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entered  of  record  in  open  court,  and  upon  which  the  court 
and  his  adversary  had  acted.  But  for  this  agreement,  Judge 
OsBORN  would,  no  doubt,  have  adjourned  the  special  term 
until  some  time  when  he  could  have  attended  and  made  a 
final  disposition  of  the  cause.  To  allow  the  appellant  to 
repudiate  the  agreement,  and  urge  the  objection  of  want  of 
power  in  the  judge  to  hold  the  court,  would  conduce  neither 
to  the  proper  administration  of  justice,  nor  to  fair  and  com- 
mendable practice.  The  agreement  made  and  entered  upon 
the  minutes  of  the  court  was  binding  upon  the  appellant. 
2  G.  &  H.  328,  sec.  772.  There  was  no  error  in  this  action 
of  the  court. 

Passing  over  the  fifth  assignment  of  errors,  for  the 
present,  the  sixth  is  based  on  alleged  error  in  the  conclu- 
sions of  law  by  the  court  upon  the  findings  of  fact.  As  we 
have  seen  the  special  finding  was  not  signed  by  the  judge, 
and  instead  of  having  been  incorporated  in  the  bill  of  ex- 
ceptions, it  is  only  referred  to  as  being  elsewhere  in  the 
record.  According  to  the  bill  of  exceptions,  the  appellant 
excepted  to  the  findings,  and  not  to  the  conclusions  of  law. 
The  exception  should  be  to  the  conclusions  of  law.  2  G.  & 
H.  207,  sec.  341.  See  PeoriaMarine^  eic.^  Co.  v.  JValser,  22lnd. 
73.  Without  deciding  that  the  special  findings  and  conclusions 
of  law  and  the  exceptions  are  properly  in  the  record,  or  the 
exceptions  properly  taken,  we  have  examined  the  conclu- 
sions of  law,  as  if  the  findings,  etc.,  were  properly  in  the 
record,  and  the  exceptions  properly  made,  and  see  no  error 
in  such  conclusions  of  law. 

There  is  no  reason  shown  for  setting  aside  the  decree, 
or  judgment,  and  we  do  not  see  that  any  question  is  pre- 
sented by  this  assignment. 

The  eighth  assignment  attempts  to  call  in  question 
the  action  of  the  court  in  rendering  the  decree  or  judgment; 
but  when  the  pleadings  are  sufficient,  and  the  facts  are  found 
as  alleged,  the  proper  judgment  is  an  inevitable  conclusion 
or  consequence,  which  cannot  be  avoided  or  arrested,  except 
by  showing  that  the  pleadings  do  not  assert  the  necessary 
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facts,  or  that  the  facts  so  alleged  are  not  really  true.  This 
assignment  questions  neither  the  law  nor  the  facts  of  the 
case,  and  raises  no  question  which  we  can  decide. 

The  motions  to  reject  the  counter  claim  were  properly 
overruled.  When  the  first  judgment  was  reversed  by 
this  court,  and  the  cause  remanded  to  the  circuit  court, 
there  was  no  answer  on  file,  none  having  been  filed  by  any 
of  the  defendants,  except  that  the  usual  answer  of  the  in- 
fants by  their  guardian  ad  litem  was  filed.  It  seems  to  us 
that  it  was  proper  that  the  appellees  should  then  file  their 
counter  claim,  setting  up  the  &cts  upon  which  they  relied 
for  specific  performance  of  the  contract.  It  was,  doubtless, 
with  this  view  that  the  case  was  brought  to  this  court,  that 
they  might  get  rid  of  the  judgment  and  the  sale  of  the  land 
by  the  sheriff  on  the  judgment  to  Welch.  The  counter 
claim  having  been  filed  in  vacation,  without  any  permission 
finom  the  court,  it  was  proper  to  test  the  question  of  the 
right  to  have  it  on  file  by  a  motion  to  reject  it.  We  know 
of  no  law  to  prevent  a  defendant  from  filing  his  answer  or  an 
amended  or  additional  answer  in  vacation,  when  the  other 
party  has  not  completed  the  issue  by  a  reply  to  the  answer. 
2  G.  &  H.  1 17,  sec.  97.  As  the  court  might  unquestionably 
have  allowed  the  counter  claim  to  have  been  filed,  as  it  was 
filed,  and  the  court  refused  to  set  aside  the  pleading,  we 
ought  not,  we  think,  to  reverse  the  judgment  on  account  of 
this  action  of  the  court. 

loth,  nth,  and  12th.  These  assignments  of  error  relate  to 
the  overruling  of  the  motions  to  set,  aside  the  conclusions 
of  law.  The  proper  mode  in  which  to  reserve  questions 
with  reference  to  the  conclusions  of  law  is  by  excepting  to 
them.  A  motion  to  set  them  aside  is  unknown  to  correct 
practice. 

The  fifth  assignment  of  error  is  the  refusal  of  the  court 

to  grant  a  new  trial,  and,  as  we  have  seen,  the  new  trial 

was  asked  for  the  reason  that  the  finding  was  contrary  to 

the  evidence.    The  other  reason  assigned  for  a  new  trial, 
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that  is,  "errors  of  law  in  the  legal  conclusions/'  is  no  reason 
for  a  new  trial.  It  does  not  relate  to  the  facts,  and,  there- 
fore, cannot  be  considered  as  a  reason  for  again  examining 
the  facts  of  the  case.  Was  the  evidence  sufficient?  The 
evidence  on  the  part  of  the  appellees  established  the  facts 
set  forth  in  the  counter  claim,  and  there  was  nothing  in  the 
evidence,  we  think,  which  materially  changed  these  essential 
facts  of  the  case.  Unless,  therefore,  we  were  prepared  to 
say  that  the  opinion  or  judgment  of  the  court  in  25  Ind. 
was  erroneous  and  should  be  overruled,  we  must  regard  the 
evidence  in  this  case  as  sufficient  to  sustain  the  claim  for 
specific  performance.  We  concede  that  the  case  has  some 
•elements  of  apparent  hardship.  But  we  cannot  see  that  any 
one  is  more  chargeable  with  this  result  than  the  appellant 
liimself.  He  did  not  rescind  or  abandon  the  contract,  or 
treat  it  as  having  been  irescinded  or  abandoned  by  the  ap- 
jpellees.  On  the  contrary,  he  treated  the  contract  as  still 
open,  subsisting,  and  tin  full  force,  when  he  instituted  this 
.action  by  the  filing  of  his  bill  in  chancery  for  its  enforce- 
ment, which  resulted  in  the  sale  of  the  land  and  his  pur- 
chase of  it.  When  that  decree  was  rendered,  the  land  sold, 
and  he  had  by  its  purchase  again  acquired  all  that  he  had 
parted  with,  he  was  not  content,  but  still  prosecuted  his 
*claim  for  the  balance  due  against  the  estate  of  Bennett,  and 
really  collected. and  received  from  that  source  a  considerable 
amount  of  money.  It  is  not  possible  for  us  to  say,  in  view 
of  these  circumstances,  that  he  regarded  or  treated  the  con- 
tract as  rescinded  or  abandoned.  Not  until  some  time  after 
the  judgment  or  claim  under  which  he  had  purchased  and 
was  holding  the  land  had  been  reversed,  and  until  after  he 
had  taken  steps  with  a  view  to  a  further  prosecution  of  his 
suit,  did  he  discover  that  the  contract  was  at  an  end,  and 
that  the  appellees  had  no  right  to  specific  performance.  It 
is  held  in  25  Ind.,  supra^  that  under  the  facts  as  stated  in  the 
counter  claim,  and  as  they  appear  in  evidence  now,  as  we 
have  said,  the  case  was  one  for  specific  performance;  and 
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following  that  decision,  we  must  hold  that  the  evidence  war- 
ranted the  judgment  of  the  court 

We  have  thus  examined  all  the  assignments  of  error,  and 
are  of  tiie  opinion  that  there  is  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs.* 

Z.  Baird,  y.  A.  Stein,  y.  R.  Coffroth,  T.  B.  Ward,  %  E. 
McDonald,  %  M.  Butler,  and  E.  M.  McDonald,  for  appellant 

R.  C.  Gregory,  R.  yones,  y.  S.  Pettii,  and  S.  A.  Huff,  for 
appellees. 

*  Petidon  for  a  rdtearing  overrnled. 


Johnson  v.  Kilgore. 

Pleasing* — Complami. — An  allegation  in  a  complaint,  that  "  the  d^eufiant  is 
indebted  to  the  plaintiff,"  is  sufficient  to  show  that  the  debt  is  due  and  unpaid. 

APPEAL  from  the  Grant  Common  Pleas. 

Downey,  J. — Complaint  by  the  appellee  against  the  appel- 
lant, as  follows:  ''Joseph  Kilgore  complains  of  Jesse 
Johnson,  defendant,  and  say3  that^d  defendant  is  indebted 
to  him  in  the  sum  of  six  hundred  dollars  for  work  done  and 
labor  performed  and  materials  furnished,  a  bill  of  particulars 
of  which  is  filed  herewith.  Wherefore  plaintiff  demands 
judgment  for  seven  hundred  dollars  and  other  proper  relief.*' 
It  has  the  proper  caption,  is  signed  by  counsel,  and  accom- 
panied with  a  bill  of  particulars. 

The  only  question  presented  to  this  court  is  as  to  the 
sufficiency  of  the  complaint.  It  is  objected  that  it  is  bad, 
because  it  does  not  aver  that  the  debt  is  due  and  unpaid.  Both 
of  these,  we  presume,  are  embraced  in  the  allegation  that 
"the  defendant  is  indebted  to  the  plaintiff."  The  complaint 
is  substantially  according  to  the  form  published  in  the  statute, 
2  G.  &  H.  376,  No.  1 1,  and  these  forms  are  expressly  de- 
clared to  be  sufficient     2  G.  &  H.  373,  sec.  i. 
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The  judgment  is  affirmed,  with  ten  per  cent,  damages 
and  costs. 

y.  Brownlee  and  H.  Brownlee^  for  appellant 

/.  Van  Devanter  and  y.  R  McDowell^  for  appellee. 


The  City  of  Washington  v.  Kavtfman. 

APPEAL  from  the  Daviess  Circuit  Court. 

Pettit,  J. — ^This  case  was  submitted  Nov.  27th,  1871. 
There  is  no  assignment,  or  attempted  assignment,  of  error 
on  the  transcript,  as  required  by  sec.  568,  2  G.  &  H.  275, 
and  by  rule  first  of  this  court 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant 

JV.  D.  BynuMf  for  appellant 

y.  R.  Mitchellf  for  appellee. 


Toliver  v.  Mooey. 

Motion  for  New  T^JKL.^Muamduci  of  yufy^-^AUcged  miscondBct  of  fte 
jurj,  consisting  of  statements  made  by  one  or  two  jurozs  in  the  jmy  xoom, 
that  the  defendant  is  <'  a  wealthy  man"  if  any  reason  for  a  new  trial,  is  not 
sufficiently  sustained  by  the  oath  of  the  defendant  that  he  had  been  informed 
a^d  believed  that  snch  statements  had  been  made  in  the  jury  room. 

APPEAL  from  the  Lawrence  Circuit  Court 
Downey,  J. — This  was  an  action  for  slander  brought  by 
the  appellee  against  the  appellant  A  complaint  consisting 
of  three  paragraphs  was  filed,  and  is  set  out  in  the  transcript. 
Separate  demurrers  were  filed  to  each  paragraph,  which 
were  overruled.  The  defendant  then  answered  by  general 
denial.  Subsequently  the  defendant  moved  the  court  to 
strike  out  certain  part^  of  the  complaint,  and  his  motion  waa 
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sustained.  The  plaintiff  was  given  leave  to  amend  the  com- 
plaint The  defendant  again  demurred  to  the  complaint,  and 
his  demurrer  was  overruled.  The  defendant  then  again 
answered.  Neither  the  amended  complaint,  the  demurrer  to 
it»  nor  the  last  answer  is  in  the  record. 

The  overruling  of  the  demurrers  to  the  paragraphs  of  the 
complaint  is  assigned  as  error.  But  as  neither  the  amended 
complaint  nor  the  demurrers  to  it  are  in  the  record,  we  can- 
not decide  whether  the  action  of  the  court  was  correct 
or  not 

The  only  other  error  assigned  is,  that  the  court  should 
have  grai^d  a  new  trial.  The  new  trial  was  asked  on 
the  ground,  first,  that  the  evidence  is  not  sufficient  to 
sustain  the  verdict;  second,  that  the  verdict  is  contrary  to 
law;  third,  that  the  damages  are  excessive;  fourth,  certain 
misconduct  of  the  jury,  consisting  in  an  alleged  statement  by 
one  or  more  of  the  jurors  to  their  fellows  in  the  jury  room, 
that  the  defendant  was  ''a  wealthy  man,"  which  was  untrue. 

The  slanderous  words  were  spoken  to  the  plaintiff  and  to 
others,  at  different  times,  at  a  public  sale,  where  there  were 
a  hundred  dr  more  persons  present  The  damages  were 
fourteen  hundred  dollars.  We  cannot  disturb  the  judgment 
on  account  of  the  insufficiency  of  the  evidence,  or  the  amount 
of  the  damages.  The  slander  was  that  the  plaintiff  had  been 
guilty  of  larceny.  The  charge  of  misconduct  on  the  part 
of  the  jurors,  if  it  was  any  reason  for  a  new  trial,  is  not 
sustained  by  any  evidence.  The  defendant  made  oath  that 
he  had  been  informed  and  believed  that  such  statement  had 
been  made  in  the  jury  room.  This  was  no  evidence  upon 
which  to  set  aside  tiie  verdict.  We  see  no  reason  for  revers- 
ing the  judgment 

The  judgment  is  affirmed,  witii  costs.* 

BusKiRK,  C.  J.,  having  been  of  counsel  for  tiie  appellee, 
was  absent 

E.  D.  Pearson^^A.  A  Carlton,  and  y.  H.  Swaar,  for  zs^ 
pellant 
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O'Halloran  v.  Leachey. 

Mechanic's  Lien. — Remedy. — ^The  remedy  provided  hy  section  649  of  the  code; 
for  sub-contractors,  joomeymen,  and  laboreis,  employed  in  tiie  constmction  or 
repair  of  a  building,  or  furnishing  materials  dierefiDr,  is  purely  personal,  while 
the  remedy  provided  by  section  650  is  in  rem. 

Same. — Notice, — Under  said  section  649,  the  notice  need  not  describe  the  prem- 
ises; and  a  party  is  entitled  Xo  pursue  the  remedy  provided  by  that  section, 
although  he  may  also  have  taken  the  steps  necessaiy  to  create  a  lien  on  the 
premises. 

Same. — Notice, — Description  of  Premises* — In  a  notice  of  intention  to  hold  a 
mechanic's  lien,  the  premises  were  described  as  "  a  certain  building,  three- 
story  high,  with  the  lower  stoiy  finished  off  with  a  stone  front,  situated  on  the 
eighteen  feet  on  the  east  side  of  town  lot  number  fifty-eight,  in  Washington, 
formerly  called  Liverpool,  in  said  county"  (the  county  having  previously  been 
named  in  the  notice). 

Held^  that  the  description  was  sufficient. 

APPEAL  from  the  Daviess  Common  Pleaa 
BusKiRK,  C.  J. — ^The  only  question  presented  by  the  rec- 
ord is,  whether  die  court  erred  in  sustaining  a  demurrer  to 
the  complaint.    The  complaint  was  as  follows: 

''John  O'Halloran,  plaintifi^  complains  of  Mary  Leachey, 
defendant,  and  for  an  amended  complaint  herein,  says  that 
said  defendant  is  indebted  to  him  in  the  sum  Qf  sixty  dol- 
lars, being  the  balance  due  on  stone  and  stone  work  used  by 

one Lincoln,  in  and  about  the  erection  of  the  two  story 

brick  building,  with  a  stone  front  in  the  lower  story,  situated 
on  the  east  comer  of  lot  numbered  fifty-eight  (58),  in  that 
part  of  the  town  of  Washington,  in  Daviess  county,  Indiana, 
formerly  called  Liverpool,  lately  built  and  erected  for  the 
said  defendant  by  the  said Lincoln,  who  was  the  con- 
tractor for  the  erection  of  said  building,  and  at  whose  special 
instance  and  request  and  for  whom  the  stone  and  stone  work 
aforesaid  were  furnished  by  the  plaintiff.  The  plaintiff  fur- 
ther says  that,  on  or  about  the  ist  day  of  Sq>tember,  iSjo, 
he  caused  a  notice  (a  copy  of  which  is  filed  herewith  and 
marked  A)  to  be  served  on  the  said  defendant,,  by  which  the 
defendant  was  duly  notified  of  the  nature  and  amount  of  the 
plaintiffs  claim,  that  said  claim  was  due  and  unpaid,  that 
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it  was  plaintifTs  intention  to  hold  the  defendant,  as  the  owner 
of  said  building,  responsible  for  the  payment  of  the  amount 
so  due  him,  as  aforesaid.  Wherefore  the  defendant  was, 
and  became,  and  still  is,  liable  to  pay  the  plaintiff  for  the 
amount  of  his  said  debt 

"And  the  plaintiff  further  says,  that  afterward,  to  wit,  on  the 
15  th  day  of  October,  1870,  and  within  sixty  days  afler  the 
completion  of  the  said  building,  he  caused  to  be  filed  and  re- 
corded, on  the  proper  record  in  the  recorder's  office  of  said 
county,  a  notice  of  his  intention  to  hold  a  lien  upon  said 
premises  for  said  sum  of  sixty  dollars,  which  said  notice  is 
hereto  attached,  and  marked  B,  and  made  a  part  hereof. 

''Wherefore  the  plaintiff  says  that  he  has  acquired  a  lien 
on  said  premises,  and  that  said  premises  are  subject  and  lia- 
ble for  the  payment  of  his  said  debt  Plaintiff,  therefore, 
demands  judgment  against  the  said  defendant  for  the  sum 
of  sixty  dollars,  and  an  ord^r  that  the  said  premises  be  sold 
for  the  satisfaction  of  said  debt,  and  other  proper  relief." 

The  notices  made  a  part  of  the  complaint  were  as  follows: 

"Exhibit  A. 

"To  Miss  Mary  Leachey: — You  are  notified  that 


Lincoln  is  indebted  to  me  in  the  sum  of  sixty  dollars,  being 
for  balance  due  me  on  contract  for  stone  and  stone  work 
used  by  said  Lincoln  in  the  erection  of  the  two  story  brick 
building  with  a  stone  front  on  the  lower  story,  situated  on 
the  northeast  corner  of  the  lot  numbered  fifly-eight  (58)  in 
that  part  of  the  town  of  Washington,  in  Daviess  county,  In- 
diana, formerly  called  Liverpool,  and  that  I  hold  you,  as  the 
owner  of  said  building,  responsible  for  the  payment  of  the 

same.    September  ist,  1870. 

"John  O'Halloran." 

"Exhibit  B. 

"Mechanic's  Lien  Notice. 

"Klnow  all  whom  it  may  concern,  that  I,  John  O'Halloran, 

of  Washington,  Daviess  county,  Indiana,  intend  to  hold  a 

lien  on  a  certzdn  building,  three  story  high,  with  the  lower 

story  finished  off  with  a  stone  front,  situate  on  the  eighteen 
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feet  on  the  east  side  of  town  lot  number  fifty-eight,  in  Wash- 
ington, formerly  called  Liverpool,  in  said  county,  on  the 
ground  where  the  said  building  is  situated,  for  the  sum  of 
sixty  dollars,  for  balance  due,  used  and  expended  by  me  in 
the  construction  and  building  and  materials  furnished  for  the 
building  and  construction  of  the  same,  the  said  work  having 
been  done  and  completed  on  the  first  day  of  October,  1870, 
said  building  and  improvements  being  owned  by  Mary 
Leachey.    October  13th,  1870.  John  O'Halloran." 

The  appellee  demurred  to  the  above  complaint,  for  the 
reason  that  the  same  did  not  contain  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  was  sustained,  and 
the  appellant  excepted. 

We  have  not  been  favored  with  a  brief  by  the  appellee, 
and  do  not  therefore  know  upon  what  grounds  the  demurrer 
was  sustained.  The  proceeding  is  based  upon  sections  649 
and  650  of  the  code,  as  amended  March  nth,  1867.  3  Ind. 
Stat  33S. 

The  remedy  provided  by  section  649  is  purely  personal, 
while  that  provided  by  section  650  is  in  rem.  The  one  makes 
the  owner  personally  responsible,  while  the  other  creates  a 
lien  upon  the  ground  and  building.  The  appellant  is  attempt- 
ing to  enforce  both  at  the  same  time,  and  in  one  paragraph 
of  the  complaint.  The  proper  steps  were  not  taken  in  the 
court  below  to  require  us  to  determine  whether  this  can  be 
done. 

We  have  been  unable  to  discover  any  valid  objection  to 
the  complaint. 

It  is  suggested  by  counsel  for  appellant,  in  their  brief,  that 
the  objection  urged  to  the  complaint  in  the  court  below  was, 
that  the  notice  which  was  recorded  did  not  sufficiently  de- 
scribe the  premises  on  which  the  new  building  was  erected. 
We  think  there  is  nothing  in  the  objection.  In  the  case  of 
Caldwell  v.  Asbury^  29  Ind.  451,  the  notice,  which  was  not  as 
full  and  definite  as  in  the  case  at  bar,  was  held  to  be  suffi- 
cient. But  if  the  notice  was  insufficient,  the  objection  could 
not  be  raised  on  a  demurrer  to  the  complaint,  but  only  upon 
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a  motion  to  strike  out  that  part  relating  to  the  lien.  Bojtr- 
geUe  V.  Hubinger^  30  Ind.  296. 

Under  section  649,  the  notice  need  not  describe  the 
premises.  The  appellant  was  entitled  to  pursue  that  remedy, 
although  he  had  taken  the  steps  necessary  to  create  a  lien 
on  the  premises. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  overrule  the 
demurrer  to  the  complaint,  and  for  further  proceedings,  in 
accordance  with  tiiis  opinion. 

y,  M.  Van  Trees  and  y.  JV.  Burton,  for  appellant 


Newman  v.  The  Indianapolis  and  St.  Louis  R.  R.  Co. 

APPEAL  from  the  Hendricks  Circuit  Court. 

WoRDEN,  J. — ^This  case  involves  the  same  questions  that 
were  decided  in  the  case  of  SiraugJtan  v.  The  Indianapolis 
and  St.  Louis  R,  R,  Co.,  38  Ind.  185,  and  must  be  affirmed 
for  the  reasons  therein  given. 

The  judgment  below  is  affirmed,  with  costs  and  five  per 
cent  damages. 

W.  A.  McKenzie,  C.  C.  Nave,  and Nave,  for  appel- 
lant 

M.  A.  Osbom,  for  appellee. 


itESLER  V.  KeSLER. 

SUFRXMB  GoTOT. — Jurisdidim.-^Dvoorct.'-AUawarut  to  IVt/e.—On  an  ap- 
peal from  a  judgment  in  a  proceeding  for  a  divorce,  the  Supreme  G>urt  can- 
not, on  the  application  of  the  wife,  originally  made  to  that  court,  order  an 
allowance  to  the  wife,  to  be  paid  by  the  husband,  for  her  support  and  the 
wippoft  of  her  children  during  the  pendency  of  the  appeal. 
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APPEAL  from  the  Tipton  Circuit  Court 

Downey,  J. — ^This  was  a  petition  by  the  appellee  against 
the  appellant  for  a  divorce,  alimony,  and  the  custody  of  the 
children  of  the  parties.  The  defendant  answered  the  peti- 
tion by  a  general  denial,  and  filed  a  cross  petition,  to  which 
there  was  also  a  general  denial.  The  case  resulted  in  a 
judgment  for  a  divorce  to  the  petitioner  in  the  original 
petition,  for  alimony  in  the  amount  of  twelve  hundred  dol- 
lars, and  for  the  custody  of  the  children,  with  an  allowance 
for  their  support.  A  motion  for  a  new  trial  was  overruled 
by  the  court. 

The  overruling  of  the  motion  for  a  new  trial  is  the  only 
error  assigned. 

An  original  application  is  made  to  this  court  for  an  allow- 
ance to  the  appellee,  to  be  paid  by  the  appellant,  for  the  sup- 
port of  herself  and  her  children  during  the  time  while  the 
appeal  is  pending.  The  application  is  based  on  an  affidavit 
of  the  appellee.  We  are  of  the  opinion  that  the  application 
should  not  be  entertained.  There  is  no  statute,  nor  do  we 
know  of  any  precedent,  for  the  making  of  such  an  allowance 
by  this  court. 

The  record  is  so  made  up  that  we  cannot  tell  what  is  or 
is  not  in  the  bill  of  exceptions.  We  can  see  where  it  ends, 
but  not  where  it  begins.  The  clerk  does  not  profess  to  copy 
the  bill  of  exceptions,  but  the  evidence  is  apparently  copied 
by  him  into  the  record  without  being  contained  in  any  bill 
of  exceptions.  We  cannot,  therefore,  say  that  the  evidence 
did  not  justify  the  finding  and  judgment 

The  judgment  is  afHaned,  with  costs.* 

N.  R.  Overman,  y.  Greetty  and  D.  Waugh,  for  appellant 

y.  W.  Evans  and  J.  Wi  Robinson,  for  appellee. 

*  Petition  for  a  rehearing  ovemiled. 


f 
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Campbell  v.  Cross.  i  so  isN 

|l88    16&I 

Pleading. — ExhiHts, —  IVrUten   Instruments. — A  judgment  is  not  a  written  j^  |gj 

instrument  within  the  meaning  of  the  statute  requiring  copies  of  written  in-  -       --■ 

struments  which  are  the  founddtiout  of  actions  or  defences  to  be  set  out  in         154  448' 
pleading.  3»     j^gi 

Same. — yudgment, — In  pleading  a  judgment,  it  is  not  necessary  to  allege,  in        ^    *^' 
addition  to  the  statement  of  its  recovery  or  rendition,  that  it  still  remains  in 
full  force,  and  has  not  been  set  aside,  vacated,  or  reversed. 

^Kna^-^Former  Adjudications, — In  an  action  to  recover  the  possession  of  real 
estate,  if  the  defendant  pleads  a  former  adjudication  and  judgment  of  title 
in  the  defendant,  it  is  not  necessary  that  he  should  further  all^e  that  he  is 
still  vested  with  the  title.  If  the  title  has  since  become  vested  in  the  plaintiff, 
this  may  be  set  up  in  reply. 

Same.<^To  a  complaint  in  two  paragraphs,  one  for  the  possession  of  real  estate, 
and  the  other  to  quiet  the  title  of  the  plaintiff,  an  answer  of  former  adjudica- 
tion and  judgment  of  title  in  the  defendant  is  good  as  to  each  paragraph. 

Same. — Answer, — To  a  complaint  to  recover  the  possession  of  real  estate,  and 
to  quiet  the  title  of  the  plaintiff,  an  answer  alleging  that  in  a  former  suit  by 
the  plaintiff  against  the  defendant,  the  defendant  was  charged  with  having 
committed  a  trespass  upon  the  real  estate  in  question,  by  cutting  and  carrying 
away  timber  trees  growing  thereon,  and  that  after  issues  were  joined,  the 
cause  was  tried,  and  the  only  question  litigated  in  the  trial  was  the  title  to  the 
real  estate,  and  that  a  finding  and  judgment  was  rendered  therein  in  favor  of 
the  defendant,  was  held  a  good  answer. 

APPEAL  from  the  Daviess  Circuit  Court 
WoRDEN,  J. — ^This  was  an  action  by  the  appellant  against 
the  appellee.  There  were  two  paragraphs  in  the  complaint, 
one  to  recover  possession  of  certain  land,  the  title  to  which 
was  alleged  to  be  in  the  plaintiff)  and  the  other  to  quiet  the 
plaintiff's  alleged  title  thereto. 

The  defendant  answered,  secondly,  to  both  paragraphs  of 
the  complaint,  that  on  the  17th  of  August,  1864,  the  plain- 
tiff brought  an  action  in  said  court  against  the  defendant, 
complaining  that  the  defendant  on  the  first  of  September,  1 863, 
and  on  divers  other  days  thereafter,  and  before  the  bringing  of 
that  suit,  entered  upon  the  land  in  controversy  and  cut  down 
and  destroyed  and  carried  away  timber  trees  growing  thereon, 
to  the  damage  of  the  plaintiff  of  one  hundred  and  fifty  dollars, 
during  all  of  which  time  the  plaintiff  was  the  owner  of  the 
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land ;  that  the  defendant  pleaded  to  that  action  the  general 
denial,  and,  secondly,  that  at  the  time  of  the  commission  of 
the  supposed  trespasses,  he  was  the  owner  of  and  in  the  pos- 
session of  such  land,  and  entitled  to  such  possession ;  that 
to  this  defence,  the  plaintiff  replied  by  general  denial ;  that 
the  action  was  tried  before  the  court  and  a  jury;  that  upon 
the  trial,  it  was  admitted  by  the  parties  that  the  supposed 
trespasses  were  committed  by  the  defendant;  that  the  only 
question  litigated  by  the  parties  on  said  trial  and  submitted, 
to  the  consideration  of  said  jury  was  as  to  the  title  to  the 
land;  that  the  evidence  given  on  said  trial,  the  argument  of 
counsel,  and  the  instructions  of  the  court  were  confined  to 
said  issue;  and  that  said  jury  passed  upon  said  title  and 
rendered  a  verdict  in  favor  of  the  defendant,  and  upon  the 
verdict  the  court  rendered  a  judgment  in  favor  of  the  de- 
fendant. 

To  this  answer,  the  plaintiff  demurred,  for  want  of  sufficient 
facts,  etc.,  but  the  demurrer  was  overruled,  and  the  plaintiff 
excepted.  The  plaintiff  declining  to  reply,  final  judgment 
was  rendered  for  the  defendant. 

The  plaintiff  appeals  and  assigns  for  error  the  ruling  on 
the  demurrer. 

Some  objections  of  a  technical  character  are  made  to  the 
answer,  that  may  be  disposed  of  before  considering  the  sub- 
stantial merits  of  the  pleading.  It  is  objected  that  a  copy  of 
the  entire  record  of  the  judgmeift  pleaded  is  not  filed  as  a 
part  of  the  pleading.  This  court  has  held,  in  the  case  of 
Lytle  V.  Lytle^  37  Ind.  281,  that  a  judgment  is  not  a  written 
instrument  within  the  meaning  of  the  statute  requiring 
copies  of  written,  instruments  which  are  the  foundation  of 
an  action  or  defence  to  be  set  out  This  decision  was  made 
after  pretty  mature  consideration,  and  we  adhere  to  it  The 
objection,  therefore,  cannot  be  sustsuned. 

It  is  also  objected  that  the  answer  is  defective  in  not 
alleging  that  the  judgment  pleaded  is  in  full  force  and  not 
vacated,  set  aside,  or  reversed.  In  the  case  of  Murphy  v.  Orrt 
32  111.  489,  it  was  held,  that  it  being  shown  that  a  decree  in 
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chancery  has  been  rendered,  and  it  not  being  made  to  appear 
that  it  has  been  annulled,  rievers^,  or  set  aside,  it  will  be  pre- 
sumed that  it  still  remains  in  full  force.  Our  opinion  accords 
with  this  proposition.  *'  It  is  also  a  general  rule  of  pleading, 
that  nmtter  which  should  come  more  properly  from  the  other 
side  need  not  be  stated.  In  other  words,  it  is  enough  for 
each  party  to  make  out  his  own  case  or  defence.  He  suffi- 
ciently substantiates  the  charge  or  answer  for  the  purpose  of 
pleading,  if  his  pleading  establish  a  pripta  facie  charge  or 
answer.  He  is  not  bound  to  anticipate,  and  therefore  is  not 
compelled  to  notice  and  remove  in  his  declaration  or  plea 
every  possible  exception,  answer,  or  objection,  which  may 
exist,  and  with  which  the  adversary  may  intend  to  oppose 
him."  I  Chit.  PI.  222.  We  quote,  as  directly  in  point  on  this 
question,  the  following  paragraph  from  the  same  volume,  on 
page  371:  ''It  is  usual  also  to  allege  that  the  judgment 
still  remains  in  full  force  and  effect,  and  that  the  plaintiff  has 
not  obtained  execution  or  satisfaction  thereof;  but  this  allega- 
tion is  unnecessary.''  In  a  note  to  a  form,  in  volume  2,  page 
483,  the  same  author  repeats  the  proposition,  that  the  allega- 
tion is  unnecessary.  The  same  proposition  is  stated  in  2 
Saund.  Fl.  &  Ev.  254,  part  i.  The  same  thing  is  said  in 
a  note  to  one  of  Abbott's  forms,  i  Abbott  Forms,  333. 
We  think  that  on  principle,  as  well  as  authority,  a  party  in 
pleading  a  judgment  is  not  bound  to  allege,  in  addition  to 
the  statement  of  its  recovei^r  or  rendition,  that  it  still  remains 
in  full  force,  etc.,  because  when  rendered  it  is  presumed  to 
remain  in  force  until  the  contrary  appears.  Presumptions  of 
law  need  not  be  stated.  If  a  judgment  pleaded  has  been  set 
aside  or  reversed,  the  other  party  can  avail  himself  of  the 
fact  in  response  to  the  party  pleading  the  judgment. 

The  matter,  however,  is  put  entirely  at  rest,  so  far  as  an 
answer  of  former  recovery  is  concerned,  by  the  form  for 
such  answer  adopted  by  the  legislature,  in  which  the  recov- 
ery of  the  judgment  is  alleged,  without  any  averment  as  to 
its  continuing  in  force.  2  G.  &  H.  379.  These  forms  are 
made  sufficient  in  all  cases  where  they  are  applicable,  and  in 
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Other  cases,  forms  may  be  used  as  nearly  similar  as  the  nature 
of  the  case  will  admit  2  G.  &  H.  373,  sec.  i.  The  objec- 
tion we  have  been  considering  is  not  well  taken. 

Again,  it  is  urged  that  although  the  title  may  have  been 
settled  to  have  been  in  the  defendant,  at  the  time  of  the 
alleged  trespass,  by  the  verdict  and  judgment  in  the  action 
of  trespass,  still  it  may  afterward  have  become  vested  in  the 
plaintiff,  and  therefore  the  answer  was  bad.  We  are  of  a 
different  opinion.  If  after  the  trespass  the  title  in  any  way 
passed  from  the  defendant  to  the  plaintiff,  the  fact  should 
have  been  averred  by  way  of  replication.  Abdil  v.  Abdil^  33 
Ind.  460.  We  have  seen  that  the  complaint  contained  two 
paragraphs,  one  to  recover  the  land,  and  one  to  quiet  the 
plaintiff's  alleged  title  thereto;  and  it  is  insisted  that  the 
answer  in  question  cannot  be  good  as  to  both  paragraphs, 
and,  being  pleaded  to  both,  it  was  bad,  and  the  demurrer 
should  have  been  sustained.  There  is  no  force  in  this  objec- 
tion. The  answer,  if  good  as  to  either  paragraph,  was  good 
as  to  both ;  for  both  were  based  upon  the  theory  that  the 
title  was  in  the  plaintiff)  and  the  answer  set  up  matter  estop- 
ping the  plaintiff  from  setting  up  such  title. 

This  brings  us  to  the  merits  of  the  answer,  and  we  have 
no  doubt  it  sets  up  matter  that  estops  the  plaintiff  to  allege 
or  set  up  title  to  the  land.  According  to  the  allegations  in 
the  answer,  there  was  an  action  in  a  court  of  competent 
jurisdiction,  between  the  same  parties,  in  which  the  title  was 
alleged  to  be  in  the  defendant,  and  on  this  allegation  issue 
was  joined,  and  the  issue  properly  tried  by  a  jury  and  found 
for  the  defendant,  and  judgment  rendered  accordingly;  the 
issues  thus  joined  being  the  only  matter  controverted  on  the 
trial,  and  the  evidence  being  confined  to  that  issue,  the 
alleged  trespass  being  admitted.  Here  was  an  adjudication 
as  to  the  title  of  the  property,  by  which  the  parties  were 
bound.  We  shall  not  range  through  all  the  authorities  on 
this  point.  They  are  numerous.  It  will  be  sufficient  to  cite 
one  or  two.  In  the  case  of  Outram  v.  Morewood^  3  East, 
345,  it  was  decided,  that ''  if  a  verdict  be  found  on  any  fact 
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or  title,  distinctly  put  in  issue  in  an  action  of  trespass,  such 
verdict  may  be  pleaded  by  way  of  estoppel  in  anotJier  action 
between  the  same  parties  or  their  privies,  in  respect  of  the 
same  fact  or  title."  So  in  Doiy  v.  Brown^  4  N.  Y.  71,  it  was 
held,  that  ''the  judgment  of  a  court  of  competent  jurisdic- 
tion, upon  a  question  directly  involved  in  the  suit,  is  conclu- 
sive in  a  second  suit  between  the  same  parties,  depending  on 
the  same  question,  although  the  subject-matter  of  the  second 
action  be  different." 

A  verdict  and  judgment  for  the  defendant  in  an  action  of 
trespass  q.  c.f.y  where  he  pleads  liberum  tenementum^  do  not 
necessarily  in  all  cases  settle  the  title  to  be  in  him.  He  may 
plead  other  matters  also,  as  a  denial  of  the  imputed  trespass, 
and  the  cause  may  turn  upon  other  questions  than  the 
defendant's  title  to  the  property.  But  parol  evidence  is 
competent  to  show  what  transpired,  and  what  facts  were 
controverted,  on  the  former  trial,  and  thus  show  the  ground 
upon  which  it  was  decided.  Hargus  v.  Goodman^  12  Ind. 
629;  Doty  V.  Brown ^  supra. 

In  the  case  before  us,  the  pleading  clearly  shows  that  no 
question  was  controverted  in  the  trespass  suit  but  the  title  to 
the  property.  The  answer  was  good,  and  the  demurrer  cor- 
rectly overruled. 

The  judgment  below  is  affirmed,  with  costs. 

y.  JV.  Burton  and  5.  H.  Taylor^  for  appellant. 

N.  F.  Malott,  T.  R.  Cobb,  and  y.  H.  ONeal,  for  appellee. 


City  of  Indianapolis  v,  Sturm  et  al.  39  159 

150    571 

City. — Annexation  of  Territory,  —  County  Commissioners. — Appeal, — No  ap- 
peal lies  from  the  decision  of  a  board  of  county  commissioners  annexing  con- 
tiguous territory  to  a  city. 

APPEAL  from  the  Marion  Circuit  Court. 

Pettit,  J. — This  was  a  proceeding  commenced  before  the 
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Board  of  Commissioners  of  Marion  county  by  the  city  of 
Indianapolis,  which  is  situated  in  that  county,  to  annex  con- 
tiguous territory  to  the  city,  under  sees.  85  and  86,  3  Ind. 
Stat  108.  The  board  of  commissioners  ordered  the  annex- 
ation, from  which  order  the  proper,  or  interested,  parties 
appealed  to  the  circuit  court,  when,  on  their  motion,  the 
case  was  dismissed.  This  ruling  was  excepted  to  and  is  as- 
signed for  error.  It  is  also  assigned  for  error  that  the  cir- 
cuit court  had  no  jurisdiction  of  the  cause,  because  no 
appeal  lies  from  the  commissioners  in  such  a  case. 

We  hold  that  no  appeal  lies  in  such  case  as  this,  and 
hence  that  the  circuit  court  had  no  power  to  dismiss  the  pe- 
tition or  case,  but  should  have  dismissed  the  appeal  for  want 
of  jurisdiction. 

This  question  was  fully  considered  in  the  case  of  the 
Trustees  of  the  Town  of  Princeton  v.  Manck^  35  Ind.  51, 
and  in  Church  v.  The  Town  of  Knightsto%vn,  35  Ind.  1 77. 
The  cases  cited  in  the  case  of  the  Trustees  of  the  Toivn  of 
Princeton  v.  Manck  leave  no  doubt  in  our  minds  as  to  the 
correctness  of  the  ruling.  Section  86,  above  cited,  says: 
''Which  shall  be  conclusive  evidence  of  such  annexation  in 
all  courts  in  this  State."  The  action  of  the  board  is  con- 
clusive, and,  therefore,  there  is  no  appeal.  The  court  below 
erred  in  dismissing  the  petition  or  case,  but  should  have 
dismissed  the  appeal  for  want  of  jurisdiction. 

The  judgment  of  the  court  below  is  reversed,  with  in- 
structions to  dismiss  the  appeal,  at  the  costs  of  the  appel- 
lees in  this  court. 

y.  S.  Harvey  and  T  C.  Harrison,  for  appellant. 

R.  B.  Duncan^  %  S.  Duncan^  N.  B.  Taylor,  and  E.  Taylor, 
for  appellees. 
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Practice. — BiU  of  Exceptions, — ^Where  a  bill  of  exceptions  does  not  contain  ^^  y^^ 

tiie  evidence,  bat  refers  to  it  in  this  language :  '*  Whereupon  the  plaintiff  in-     .      166  365 
troduced  the  following  evidence,  to  wit:  (see  pages  8  to  18  inclusive),  and  — — 

whereupon  the  defendant  introduced  the  following  evidence,  to  wit:  (see 
pages  18  to  28  inclusive),"  the  evidence  forms  no  part  of  the  bill  of  excep- 
tions, although  written  in  the  record  as  indicated  by  the  clerk. 

Same. — yudge, — ^A  judge  should  not  sign  a  bill  of  exceptions  in  such  a  case, 
until  the  parol  testimony  has  been  written  out  in  full  in  such  bill  of  excep- 
tions, and  he  has  convinced  himself  of  its  truth. 

APPEAL  from  the  Decatur  Circuit  Court. 

BusKiRK,  C.  J. — ^The  appellees  sued  the  appellant  on  the 
following  instrument : 

"This  agreement  witnesseth  that  James  A.  Rankin  has 
this  day  bargained  and  sold  to  Samuel  H.  Stewart  one  hun- 
dred head  of  smooth,  fat  hogs,  for  eight  dollars  and  fifty 
cents  per  hundred  pounds;  the  hogs  to  be  delivered  at 
John  Jackman's  scales,  at  Milroy,  Rush  county,  Indiana, 
between  the  ist  and  the  17th  days  of  October,  1870.  Said 
hogs  shall  average  not  less  than  two  hundred  and  sixty-five 
(265)  pounds  each;  to  be  smooth,  well-com-fed  hogs. 

"The  said  Stewart  agrees  to  pay  the  sum  of  money  per 
hundred  pounds  above  specified  for  said  hogs,  and  now  pays 
one  hundred  dollars  on  this  contract,  the  receipt  whereof  is 
hereby  acknowledged  by  the  said  Rankin.  There  are  to  be 
no  sows  with  pigs  or  stags  among  said  hogs. 

"Witness  our  hands  this  lith  day  of  August,  1870. 

"James  A.  Rankin, 
"Sam.  H.  Stewart." 

It  was  averred  in  the  complaint,  that  at  the  time  of 
the  execution  of  the  above  contract, •- the  appellees  were 
partners,  and  were  jointly  interested  therein,  although  the 
contract  was  made  in  the  name  of  James  A.  Rankin  alone ; 
that  on  the  1st  day  of  October,  1870,  the  defendant  notified 
the  plaintiffs  that  he  would  be  ready  to  receive  said  hogs  at 
Vol.  XXXIX.— II 
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said  scales  on  the  third  day  of  said  month,  at  five  o'clock 
p.  M.  of  said  day;  that  on  said  3d  day  of  October,  1870,  at 
the  time  and  place  fixed  for  the  delivery  of  said  stock,  the 
plaintiffs  had  at  said  scales  one  hundred  head  of  hogs  of  the 
kind  and  quality  mentioned  in  said  contract,  ready  for  deliv- 
ery to  the  defendant,  and  then  and  there  tendered  the  same 
±0  said  defendant,  who  expressly  refused  to  receive  and  pay 
for  tlie  same ;  that  said  stock  so  tendered  to  the  defendant 
were  of  the  weight  of  thirty-four  thousand  two  hundred  and 
fifty  pounds,  and  that  the  market  price  of  hogs  of  the  kind 
and  quality  mentioned  in  said  contract,  and  at  the  time  and 
place  fixed  for  their  delivery,  was  six  and  one-half  dollars 
per  hundred  pounds;  that  the  plaintiffs  performed  all  the 
stipulations  of  said  contract  on  their  part  to  be  performed, 
and  have  been  damaged  by  the  failure  of  the  defendant  to 
receive  said  hogs,  by  the  difference  between  the  contract 
price  and  the  market  price  of  said  hogs  at  said  time  and 
place  so  mentioned  above,  in  the  sum  of  six  hundred  and 
eighty-five  dollars,  upon  which  the  defendant  is  entitled  to  a 
credit  for  the  sum  of  one  hundred  dollars  paid  on  said  ton- 
tract;  wherefore,  etc. 

To  this  complaint  the  appellant  answered  by  a  denial,  and 
there  was  an  agreement  to  give  in  evidence  under  such  denial 
all  matters  that  could  be  specially  pleaded.  The  cause  was 
tried  by  the  court,  and  resulted  in  a  finding  for  the  plaintiflfs. 
The  court  overruled  a  motion  for  a  new  trial,  and  rendered 
judgment  on  the  finding,  and  the  appellant  excepted. 

The  appellant  has  assigned  for  error  the  overruling  of  the 
motion  for  a  new  trial.  The  principal  reason  assigned  for  a 
new  trial  was  the  exclusion  of  competent  and  legal  evidence 
offered  by  the  appellant. 

No  question  arises  in  the  case,  unless  the  evidence  is  in 
the  record  by  bill  of  exceptions.  It  is  maintained  by  the 
appellees  that  the  evidence  is  not  properly  in  the  record. 
The  bill  of  exceptions  is  as  follows. 

"James  A.  Rankin  and  Darius  C.  Williams  v.  Samuel  H. 
'Stewart    Decatur  Circuit  Court,  fall  term,  187a 
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"Be  it  remembered,  that  on  the judicial  day  of  the  fall 

term,  1870,  of  said  court,  the  said  cause  came  on  for  trial 
before  the  court,  without  the  intervention  of  a  jury,  where- 
upon the  plaintiffs  introduced  the  following  evidence,  to  wit: 
(See  pages  8  to  18);  and  whereupon  the  defendant  introduced 
the  following  evidence,  to  wit:  (See  pages  18  to  28,  inclu- 
sive) ;  and  while  James  A.  Rankin,  one  of  the  plaintiffs,  was 
on  the  stand  as  a  witness,  the  defendant  put  to  him  questions 
oiie  (i),  two  (2),  three  (3),  and  four  (4),  to  wit:  (See  pages 
28  and  29) ;  but  the  court,  upon  the  objection  of  the  plain- 
tilfe'  attorneys,  refused  to  allow  said  questions,  or  either  of 
them,  to  be  answered;  to  which  ruling  the  defendant  ob- 
jected and  excepted  at  the  time;  and  after  the  evidence  was 
all  heard,  made  the  following  finding,  to  wit :  (See  page  5) ; 
and  whereupon  the  defendant  filed  the  following  motion  for 
a  new  trial,  to  wit:  (For  motion  for  new  trial,  see  page  6); 
which  motion  the  court  overruled  and  rendered  final  judg- 
ment on  said  finding,  to  all  of  which  the  defendant  objected 
and  excepted,  and  still  objects  and  excepts,  and  asks  that 
this,  his  bill  of  exceptions,  be  signed,  sealed,  and  made  a 
part  of  the  record,  which  is  done  accordingly. 

[Seal]  ''J.  M,  Wilson." 

Following  the  above  bill  of  exceptions  in  the  transcript, 
the  clerk  has  copied  what  purports  to  be  the  evidence  ad- 
mitted and  that  offered  and  excluded,  with  exceptions  to  the 
ruling  of  the  court. 

It  is  quite  obvious  that  the  judge  signed  a  bill  of  excep- 
tions in  blank,  probably  intending  that  opposing  counsel 
should  afterward  agree  upon  the  evidence,  and  have  it  in- 
serted in  the  appropriate  places  in  the  bill,  over  his  signa- 
ture; but  the  clerk,  instead  of  filling  the  blanks  in  the  bill 
of  exceptions  with  the  evidence,  has  set  out  the  evidence  in 
the  transcript,  and  then  filled  the  blanks  in  the  bill  of  excep- 
tions with  references  to  the  pages  of  the  transcript  where  the 
evidence  would  be  found. 

In  making  out  a  bill  of  exceptions,  where  the  purpose  is 
to  make  a  part  of  the  record  a  written  instrument  or  docu- 
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mentary  evidence,  it  is  not  necessary  to  copy  such  written 
instrument  or  documentary  evidence  into  the  bill  of  excep- 
tions ;  but  it  shall  be  sufficient  to  refer  to  such  instrument  or 
evidence,  if  its  appropriate  place  be  designated  by  the  words, 
**here  insert,"  and  when  the  clerk  makes  out  the  transcript 
he  should  (ill  the  blank  with  the  written '  instrument  or  doc- 
umentary evidence  referred  to.  If  the  paper  referred  to 
legitimately  constituted  a  part  of  the  record,  and  has 
already  been  set  out  in  the  transcript,  the  clerk  need  not 
again  copy  it  into  the  bill  of  exceptions,  but  may  refer  to 
the  page  and  line  of  the  transcript  where  it  may  be  found, 
2  G.  &  H.  209,  sec.  343;  sec.  559  of  the  code,  2  G.  &  H. 
273 ;  Smith  v.  Lisher,  25  Ind.  500. 

It  is  provided  by  section  346  of  the  code,  2  G.  &  H.  209, 
that,  "where  the  decision  is  not  entered  on  the  record,  or  the 
grounds  of  objection  do  not  sufficiently  appear  in  the  entry, 
the  party  excepting  must  reduce  his  exception  to  writing, 
and  present  it  to  the  judge  for  his  allowance  and  signature. 
If  true,  the  judge  shall  sign  it,  whereupon  it  shall  be  filed 
with  the  pleadings  as  a  part  of  the  record,  but  shall  not  be 
spread  at  large  on  the  order  book.  If  the  writing  is  not 
true,  the  judge  shall  correct  it,  or  suggest  the  correction  to 
,  be  made  and  sign  it" 

By  the  above  section  of  the  code,  it  is  made  tlie  duty  of 
the  party  excepting  to  reduce  his  exception  to  writing,  and 
present  it  to  the  judge  for  his  allowance  and  signature;  and 
it  is  made  the  duty  of  the  judge  to  examine  the  bill  of  ex- 
ceptions and  see  whether  it  contains  the  truth,  and  if  it  does, 
he  must  sign  it,  but  if  it  does  not,  he  must  make  it  speak 
the  truth,  and  then  sign  it.  A  judge  may  very  properly  sign  a 
bill  of  exceptions  with  a  blank,  where  the  purpose  is  to  make  a 
part  of  the  record  some  written  instrument  or  documentary 
evidence,  but  he  should  never  sign  a  bill  of  exceptions,  pur- 
porting to  embody  the  parol  testimony  until  such  testimony 
has  been  written  out  in  full  in  such  bill  of  exceptions,  and 
he  has  convinced  himself,  either  by  the  consent  of  opposing 
counsel  or  a  personal  examination,  that  it  contains  the  tnifh^ 
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the  whole  truth,  and  nothing  but  the  truth.  The  law  im-» 
poses  this  duty  upon  the  judge,  and  he  should  not  shrink 
from  its  faithful  performance,  however  laborious  it  may  be. 
The  facts  recited  in  a  bill  of  exceptions  are  regarded  by  this 
court  as  true,  and  when  there  is  a  conflict  between  the  bill 
of  exceptions  and  some  other  part  of  the  record,  we  arc  gov- 
erned by  the  bill  of  exceptions.  The  reason  of  this  rule  is, 
that  we  presume  that  the  judge  has  faithfully  performed  his 
duty,  and  that  the  bill  speaks  the  exact  truth.  We  cannot 
approve  of  the  practice,  that  exists  in  some  parts  of  the 
State,  of  signing  in  blank  bills  of  exceptions,  embodying  the 
oral  evidence,  as  it  is  likely  to  lead  to  great  abuses,  and  des- 
troy the  full  faith  and  credit  that  has  heretofore  been  given 
to  bills  of  exceptions.  The  clerk  has  copied  into  the  record 
what  purports  to  be  the  evidence,  but  as  it  was  never  ex- 
amined and  approved  by  the  judge,  and  constitutes  no  part 
of  the  bill  of  exceptions,  we  cannot  regard  it  as  a  part  of 
the  record.  The  case  of  Kennedy  v.  The  State,  37  Ind.  355, 
is  very  much  in  point 

The  evidence  not  being  in  the  record,  there  is  no  ques- 
tion presented  for  our  decision. 

The  judgment  is  affirmed,  with  costs. 

C,  Ewing,  y,  K.  Ewing,  W.  Cumback,  and  S.  A.  Bonner^ 
for  appellant. 

y.  S.  Scobey,  O.  B,  Scobey,  y.  'Gavin,  and  y.  D,  Miller,  for 
appellees. 
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applied,  cannot  be  made  the  foundation  of  an  action  for  the  purpose  of  col- 
lecting an  unpaid  balance  of  the  debt  secured  by  the  mortgage. 

Pleading. — yoint  Action. — Demurrer, — ^Where  two  or  more  plaintiffii  join  in 
an  action,  unless  the  complaint  shows  a  right  of  action  in  fevorof  both  or  all 
of  them,  a  demurrer  will  lie  upon  the  ground  that  the  complaint  docs  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

Pleading. — Fraud, — An  allegation  that  a  judgment  debtor  suffered  certain 
mortgaged  premises  to  he  sold  on  execution,  subject  to  incumbivnces,  for  a 
nominal  sum,  is  not  sufficient  to  constitute  a  fraud  on  the  part  of  the  judgment 
debtor. 

Same. — In  a  complaint  to  subject  real  estate  held  by  a  wife  to  the  payment  of  a 
debt  of  the  husband,  it  must  be  clearly  shown  that  the  wife  knew  ci  the 
alleged  fraudulent  intent  of  the  husband  in  causing  the  real  estate  to  be  con- 
veyed to  her,  and  that  she  took  the  conreynnce  in  order  to  dieaty  dday,  or 
defraud  the  creditors. 

APPEAL  from  the  Ripley  Circuit  Court. 

Downey,  J.— -This  was  an  action  by  the  appellees  against 
the  appellants  to  subject  certain  real  estate,  the  legal  title  to 
which  is  in  Elizabeth  Lipperd,  to  the  payment  of  certain 
judgments.  The  first  question  presented  is  as  to  the  sufB- 
cidicy  of  the  complaint.  It  consisted  of  two  paragraphs. 
The  defendants  demurred  to  each  paragraph  separately,  but 
their  demurrers  were  overruled,  and  they  excepted  The 
first  paragraph  of  the  complaint  alleges  that  '*on  the  ist  day 
of  September,  1859,  the  sspd  William  J.  Edwards  obtained 
a  judgment,  foreclosing  a  mortgage,  in  the  circuit  court  of 
said  count}%  for  one  hundred  and  forty-one  dollars,  which 
judgment  remains  in  full  force,  unpaid  and  unsatisfied,  and 
there  is  now  due  and  owing  thereon  of  principal,  interest, 
and  costs  the  sum  of/'  etc., "  which  judgment  is  found  in  order 
book  L,  of  this  court,  page  75,  to  which  special  reference  is 
made ;  that  on  the  29th  day  of  May,  1 866,  the  said  George 
Cornelius,  then  in  life,  obtained  a  judgment  in  the  common 
pleas  court  of  said  county  for  two  hundred  and  four  dollars, 
which  judgment  and  the  interest  and  costs  accrued  thereon, 
amounting  to,"  etc., ''  remains  in  full  force,  unpaid  and  unsatis- 
fied."  Copies  of  the  judgments  are  alleged  to  be  filed,  but 
they  are  not  filed;  that  executions  were  issued  on  the  judg- 
ments, and  returned  nulla  bona;  that  said  George  Cornelius 
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is  dead,  and  the  plaintiff  John  B.  Cornelius  is  the  adminis- 
trator of  his  estate ;  that  from  a  time  long  before  the  oldest 
of  said  judgments,  said  Jacob  Lipperd  was  the  owner  of,  and 
held  the  legal  title  to,  the  west  half  of  the  south-west  quarter 
of  section  one,  township  seven,  range  twelve  east,  in  Ripley 
county,  Indiana,  of  the  value  of  two  thousand  dollars^  and 
then,  with  the  fraudulent  design  and  purpose  to  cheat  and 
defraud  his  creditors,  and  especially  the  plaintiffs,  out  of  their 
just  claims  aforesaid,  suflered  and  permitted  said  land  to  be 
sold  on  execution  issued  on  the  judgment  first  ,aforesaid, 
for  the  nominal  price  of  five  dollars,  with  tlie  purpose  of 
repurchasing  the  same  and  taking  the  legal  title  thereto  in 
the  name  of  his  wife,  Elizabeth  Lipperd ;  that  on  the  27th  day 
of  June,  1867,  the  said  Jacob,  with  the  knowledge,  consent, 
and  concurrence  of  his  wife,  then  and  there,  under  pretence 
of  purchase  of  said  lands,  paid  off  a  certain  judgment  in  the 
common  pleas  court  of  said  county  in  favor  of  Moses 
Lipperd,  administrator,  etc.,  against  Jacob  Lipperd  and 
others,  which  was  a  lien  on  said  land  prior  to  said  judgment 
and  mortgage  of  plaintiff  Edwards,  amounting  to,  etc.,  and 
under  the  pretence  aforesaid,  paid  off  certain  other  prior  and 
equal  liens  thereon,  amounting  to  the  further  sum  of  one 
hundred  dollars,  and  then  and  there  caused  to  be  made  to 
his  said  wife  a  deed  of  quitclaim  to  said  land,  from  William 
D.  Ward,  the  purchaser  thereof  at  sheriff's  sale,  as  afore- 
said, with  the  fraudulent  design  and  purpose  aforesaid,  which 
deed  was  accepted  by  his  said  wife,  with  the  like  fraudulent 
design  aforesaid,  and  to  cover  up  and  conceal  said  land,  un- 
der pretence  of  an  apparent  legal  title  thereto  in  his  wife; 
that  the  whole  price  thereof  was  paid  by  said  Jacob  from 
his  own  money,  and,  in  truth  and  fact,  was  paid  as  aforesaid, 
in  satisfaction  of  the  just  debts  of  said  defendant,  which 
were  liens  on  said  land  as  aforesaid,  and  the  money  so  paid 
was  in  fact  a  redemption  of  said  land  from  said  sheriff's  sale, 
by  consent  of  and  agreement  with  said  purchaser;  that  they 
had  no  actual  notice  of  said  sheriff's  sale,  and  did  not  know 
of  the  same  until  after  the  land  was  purchased  as  aforesaid; 
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that  Jacob  Lipperd  has  no  property  subject  to  executioiL; 
and  that  William  Lipperd,  who  is  a  party  defendant  to  said 
judgment  secondly  above  set  out,  is,  and  since  the  rendition 
of  said  judgment  has  been,  insolvent  and  without  any  prop- 
erty subject  to  execution,  out  of  which  said  judgment,  or 
any  part  thereof,  can  be  made ;  wherefore,  etc. 

The  second  paragraph  alleges  that  the  defendant  Jacob 
Lipperd,  on  the  2Sth  day  of  May,  1867,  and  for  more  than 
ten  years  previous  thereto,  was  the  owner  and  holder  of  the 
legal  title  in  fee  simple  to  said  real  estate,  describing  the 
same  as  in  the  first  paragraph,  at  this  time  of  the  value  of 
two  thousand  dollars,  and  has  been,  and  yet  is,  in  posses- 
sion of  said  land ;  that  said  Edwards,  on  the  first  day  of 
September,  1859,  obtained  judgment  in  this  court  against 
said  Jacob  Lipperd  for  the  sum  of,  etc.,  amounting  with  the 
interest  to,  etc.,  and  which  remains,  etc. ;  that  on  the  29th 
day  of  May,  1866,  said  George  Cornelius,  then  in  life,  ob- 
tained judgment  in  the  common  pleas  court  of  said  county 
for  the  sum  of  two  hundred  and  four  dollars  and  costs, 
which,  together  with  the  interest  and  costs,  amounts  to,  etc., 
which  remains,  etc. ;  that  William  Lipperd,  who  was  also  a 
defendant  in  said  judgment,  is  insolvent,  etc. ;  that  on  the 
25 th  day  of  May,  1867,  Jacob  Lipperd  suflfered  and  permit- 
ted said  land  to  be  sold  on  execution,  issued  on  the  said  first 
named  judgment,  by  the  sheriff  to  William  D.  Ward,  for  the 
nominal  sum  of  five  dollars,  subject  to  the  judgment  lien 
thereon  hereinafter  stated,  with  the  fraudulent  design  and 
purpose  to  cheat  the  plaintiffs  out  of  their  just  claims  afore- 
said, and  on  the  27th  day  of  June,  1867,  the  said  defendant, 
with  the  knowledge,  consent,  and  connivance  of  his  co-de- 
fendant, and  with  the  fraudulent  purpose  aforesaid,  under 
pretence  and  cover  of  a  purchase  of  said  land  from  said 
Ward  for  the  female  defendant,  paid  to  said  Ward  the  nom- 
inal price  and  consideration  of  thirty  dollars,  and  took  from 
him  a  deed  of  release  to  said  land,  conveying  the  same  to 
said  female  defendant,  and  then  and  there  also  paid  off  and 
satisfied  the  following  prior  judgment  liens  on  said  land,  to 
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wit:  a  judgment  in  the  common  pleas,  etc.,  of  Moses  Lip- 
perd, administrator,  etc.,  against  said  Jacob  Lipperd,  for, 
etc.,  and  a  judgment  in  said  circuit  court  in  favor  of  Charles 
N.  Shook,  against  said  Jacob  Lipperd,  for,  etc.,  being  a  part 
of  the  judgment  and  decree  first  above  referred  to,  in  favor  of 
plaintiff  Edwards;  that  the  pretended  purchase  aforesaid 
was,  on  the  part  of  said  defendants,  a  mere  sham  and  cover 
for  the  purpose  aforesaid,  and  that  the  principal  considera- 
tion for  said  conveyance  wis  the  paying  off  of  said  judgments 
to  the  said  Ward,  who  was  the  attorney  for  the  plaintiffs 
therein,  and  that  said  transaction  was,  in  fact  and  law,  a  re- 
demption by  said  Jacob  Lipperd  of  said  land  from  said  sale 
by  the  sherif!)  as  he  lawfully  might  and  did  do.  They 
further  state  that  they  are  both  non-residents  of  said  county, 
and  neither  of  them  was  present  at  said  sheriff's  sale,  and 
did  not  know  of  the  'same  until  long  afterward;  that  said 
Jacob  Lipperd  has  no  property  subject  to  execution ;  that 
said  George  Cornelius  died  in  1869,  and  said  John--B. 
Cornelius  is  the  administrator  of  his  estate;  wherefore,  etc. 
Each  paragraph  of  a  complaint  must  be  good  and  suffi- 
cient in  itself.  The  first  paragraph  of  the  complaint,  as  will 
be  seen  by  recurring  to  it,  alleges  that  Edwards  obtained  a 
judgment,  and  also  that  George  Cornelius  recovered  a  judg- 
ment, but  it  does  not  state  against  whom  the  judgments 
were  recovered.  We  have  decided  that  in  suing  or  defend- 
ing upon  a  judgment,  it  is  not  necessary  to  file  a  copy  of  the 
judgment  with  the  pleading ;  and  it  was  not  necessary,  there- 
fore, to  file  a  copy  of  the  judgments  in  this  case  with  the 
complaint  But  still,  it  is  necessary  to  state  in  the  pleading, 
in  a  case  like  this,  where  an  indebtedness  by  judgment  is 
relied  upon,  the  recovery  of  a  judgment  against  the  party 
who  is  sought  to  be  affected  by  it,  and  whose  interest  in 
real  estate  it  is  sought  to  reach.  It  not  appearing  by  this 
paragraph  of  the  complaint  that  any  judgment  was  recov- 
ered by  either  plaintiff  against  Jacob  Lipperd,  the  paragraph 
is  for  this  reason  insufficient.  It  appears,  further,  that  the 
judgment  of  Edwards  was  a  judgment  of  foreclosure,  and  it 
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does  not  appear  that  there  was  any  general  personal  judg- 
ment against  anybody,  or  a  judgment  authorizing  the  collec- 
tion of  any  residue  after  the  application  of  the  proceeds  of  the 
sale  of  the  mortgaged  premises.  A  mere  judgment  of  fore- 
clo^ure,  without  any  personal  judgment  for  the  debt  or  the  res- 
idue of  the  debt  secured  by  the  mortgage,  after  aj^lying  the 
proceeds  of  the  sale,  is  exhausted  by  a  sale  of  the  mortgaged 
premises,  and  cannot  become  the  foundation  of  another 
action,  for  the  purpose  of  making  the  balance  of  the  debt 
secured  by  the  mortgage.  It  is  merely  a  judgment  in  rem, 
and  when  the  property  has  been  sold,  the  judgment  has  no 
more  vitality.  BuckingJiouse  v.  Gregg,  19  Ind.  401.  If 
Edwards  shows  no  right  to  sue,  then,  as  Cornelius  joined  in 
the  action  with  him,  neither  does  he.  It  seems  to  be  the 
law  now,  as  it  was  before  the  code  of  civil  practice,  that 
where  two  or  more  join  in  an  action,  the  complaint  must 
show  a  right  of  action  in  favor  of  both  or  all  of  them,  or 
the  complaint  must.be  held  insufficient  on  a  demurrer  as- 
signing for  cause,  that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  Debolt  v.  Carter^  31  Ind.  355; 
Berkslure  v.  Shultz,  2$  Ind.  523;  Mann  v.  Marsh,  35  Barb. 
68;  Harney  v.  Owen,  4  Blackf.  337;  Strange  v.  Lowe,  8 
Blackf.  243. 

The  second  paragraph  of  the  complaint,  in  stating  the 
judgment  in  favor  of  Cornelius,  fails  to  show  against  whom 
it  was  rendered,  and,  therefore,  does  not  show  a  right  in 
Cornelius  to  unite  in  the  action.  The  law  is  settled  by  sev- 
eral decisions  of  this  court,  that  to  enable  a  party  to  sue  to 
set  aside  a  fraudulent  conveyance  before  the  adoption  of  the 
civil  code,  he  must  have  obtained  a  judgment  against  the 
party  who  made  the  conveyance,  and  who  is  alleged  to  be 
the  equitable  owner  of  the  land.  To  this  rule  there  were 
some  exceptions.  Among  the  first  of  the  cases  was  that  of 
O'Brien  v.  Coulter,  2  Blackf.  421.  The  code  provides  that 
when  the  action  arises  out  of  contract,  the  plaintiff  may  join 
such  other  matters  in  his  complaint  as  may  be  necessary  for  a 
complete  remedy  and  a  speedy  satisfaction  of  his  judgment, 
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although  such  other  matters  fall  within  some  other  one  or 
more  of  the  classes  of  causes  of  action  which  may  be  united. 
2  G.  &  H.  99,  sec.  72.  It  may  be  that,  under  this  provision, 
a  plaintiff  may  recover  a  judgment  for  the  debt  due  him, 
and  in  the  pame  action,  having  the  proper  parties  before  the 
court,  have  a  fraudulent  conveyance  made  by  his  debtor  set 
aside.  But  to  do  this  he  must  show,  in  the  complaint,  the 
existence  of  a  debt  due  to  him  from  the  party  who  is  alleged 
to  have  made  the  fraudulent  conveyance.  Here  it  is  at- 
tempted to  show  an  indebtedness  by  judgment,  but  the  com- 
plaint fails  to  show  against  whom  the  judgment  of  Cornelius 
was  rendered.  We  think  this  omission  is  fatal  to  this  para- 
graph of  the  complaint 

And  we  think  that  the  allegation  in  the  complaint,  that 
Lipperd  sufTered  the  mortgaged  premises  to  be  sold  on  the 
execution  for  a  nominal  sum  to  Ward,  subject  to  the  other 
incumbrances^  does  not  amount  to  or  constitute  a  fraud  on 
his  part.  We  must  presume  that  Edwards  had  ordered  the 
execution  issued  on  his  foreclosure  judgment,  as  the  contrary 
is  not  alleged,  and  he  should  have  taken  notice  of  the  time 
of  the  sale,  and  if  he  did  not  think  the  amount  bid  by  Ward 
was  enough,  he  should  have  bid  more.  Lipperd  may  not 
have  had  it  in  his  power  to  make  the  land  sell  for  any  more. 
At  all  events,  we  think  he  was  not  bound  to  do  so.  It  is 
.allied  that  Jacob  Lipperd,  with  the  consent  and  connivance 
of  his  wife,  to  cheat  the  plaintiffs  out  of  their  claims,  paid 
Ward  thirty  dollars,  and  paid  off  the  other  incumbrances, 
and  that  Ward  conveyed  the  land  to  Mrs.  Lipperd;  that  this 
purchase  was  a  sham;  that  the  principal  consideration  for 
the  conveyance  was  the  paying  off  of  the  judgments  to 
Ward,  who  was  the  attorney  for  the  plaintiffs  therein ;  and  that 
the  transaction  was  but  a  redemption  by  Jacob  Lipperd  of 
the  land  from  the  sheriff's  sale.  If  it  had  been  alleged  that 
Jacob  Lipperd,  with  his  own  mone3rand  means,  purchased  the 
land  from  Ward,  and  with  intent  to  cheat  and  defraud  his 
creditors,  caused  the  title  to  same  to  be  conveyed  to  his  wife, 
and  that  she  knew  of  the  fraud  and  participated  in  it,  the 
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Other  necessary  facts  being  alleged,  we  should  think  a  case 
was  made  on  the  part  of  the  creditors,  which  would  enable 
them  to  maintain  an  action  to  set  aside  the  fraudulent  con- 
veyance, and  subject  the  land  to  sale  to  pay  their  claims. 
But  the  allegations  of  this  paragraph  do  not  show  these  facts. 
It  is  not  clearly  shown  that  Mrs.  Lipperd  knew  of  the  alleged 
fraudulent  intent  of  her  husband,  and  that  she  took  the  con- 
veyance in  order  to  cheat,  delay,  or  defraud  the  creditors. 
So  far  as  anything  is  made  to  appear,  the  title  of  Ward  was 
good  and  valid.  The  fraud,  if  any,  consisted  in  the  purchase 
of  the  land  by  Jacob  Lippefd,  with  his  own  means,  and 
vesting  the  title  in  his  wife,  with  intent  to  cheat,  hinder, 
delay,  or  defraud  his  creditors.  It  should  have  been  clearly 
shown  that  she  knew  of  this  corrupt  intent  on  the  part  of 
her  husband,  and  that  she  participated  in  the  fraud,  by  taking 
the  conveyance  with  a  knowledge  of  his  corrupt  intent 

It  is  not  enough  that  fraud  on  the  part  of  the  grantor  be 
shown,  but  it  must  also  appear  that  the  grantee  had  notice 
of  the  fraudulent  intent.  Bunnel  v.  Witherow,  29  Ind.  123. 
The  first  paragraph  of  the  complaint  does  allege  the  fraudu- 
lent acceptance  of  the  deed  by  Mrs.  Lipperd,  but  this  one,  we 
think,  does  not  sufficiently  allege  this  fact. 

There  are  other  errors  assigned,  which  we  do  not  deem  it 
necessary  to  consider. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded. 

E.  P.  Ferris  and  H.  T.  Lipperd^  for  appellants. 

y.  K.  Tftompson,  for  appellees. 


Hazzard  et  al.  t^.  Heacock. 

Pleading. — Corporation, — An  allegation  in  a  pleading,  Uiat  a  certain  associa- 
iloQ  is  a  coiporation,  organized  and  assuming  to  act  under  and  pursoant  to 
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the  provisions  of  the  act  of  1865,  allowing  county  commissioners  to  organize 

turnpike  companies,  sufficiently  alleges  a  legally  organized  corporation. 
Same. — ^The  tax  duplicate  is  not  a  written  instrument  within  the  meaning  of  the 

statute  requiring  copies  to  be  filed  with  the  pleadings. 
Same. — Uncertainty, — Motion, — If  there  is  an  embarrassing  uncertainty  in  a 

pleading  as  to  the  time  when  an  act  *was  done,  the  remedy  is  by  motion  to 

have  it  made  more  certain,  and  not  by  demurrer. 
TUKNFIKE. — Assessment. — Presumption  of  Lmo^'^Whett  a  tax  is  assessed  for 

the  purpose  of  constructing  a  turnpike,  it  will  be  presumed,  the  contrary  not 

appearing,  that  the  county  auditor  only  made  out  the  duplicate  for  the  amount 

of  tax  that  was  properly  collectible. 
Same. — Distress, — ^A  tax  assessed  for  the  purpose  of  constructing  a  turnpike 

may  be  collected  by  distress  and  sale  of  personal  property. 

APPEAL  from  the  Henry  Circuit  Court- 

WoRDEN,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellants,  for  trespass  in  taking  and  carrying  away 
certain  described  personal  property  of  the  plaintiff  The 
trespass  was  alleged  to  have  been  committed  on  the  8th  of 
November,  1869. 

The  defendants  answered,  "  that  on  the  8th  day  of  No- 
vember, 1869,  and  for  a  long  time  prior  thereto,  the  said 
defendant  Hazzard  was,  and  still  is,  the  treasurer  of  Henry 
county,  in  the  State  of  Indiana,  duly  elected  and  Qualified, 
and  that  the  said  other  defendants  at  said  time  were,  and 
still  are,  the  deputy  treasurers  of  said  county ;  that  on  the 
1st  day  of  January,  1867,  Thomas  Rogers,  who  was  then 
and  there  the  auditor  of  said  county,  duly  elected  and  quali- 
fied, under  and  pursuant  to  an  act  of  the  General  Assembly 
of  the  State  of  Indiana,  entitled,  an  act  to  allow  county 
commissioners  to  organize  turnpike  companies,  etc.,  ap* 
proved  March  6th,  1865,  placed  in  the  hands  of  said 
Hazzard,  as  treasurer  aforesaid,  as  directed  in  said  statute, 
the  amount  of  taxes  and  assessment  theretofore  assessed  in 
favor  of  the  Fairview  and  Lewisville  Turnpike  Company,  a 
corporation  organized  and  assuming  to  act  under  and  pur- 
suant to  the  provisions  of  said  statute,  the  amount  of  tax  so 
assessed  against  divers  persons,  on  account  of  lands  owned 
by  them  within  the  limits  of  the  road  of  said  turnpike  com- 
pany prescribed  by  said  statute,  to  be  collected  as  other 
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taxes  are  collected;  that  m  said  assessment,  there  was 
assessed  and  charged  against  this  plaintiff  on  his  lands 
within  said  limits  of  said  road  the  sum  of  three  hundred  and 
forty-five  dollars  and  fifteen  cents ;  that  on  and  after  the  third 
Monday  of  April,  1867,  the  said  tax  and  assessment  re- 
mained due  and  tinpaid  and  delinquent  up  to  the  ^id  8th 
day  of  November,  1869;  that  afterward,  to  wit,  on  the  8th 
day  of  November,  1869,  the  said  George  Ha2zard,  as  such 
treasurer  aforesaid,  by  said  Wait  Heaton,  defendant  hereip, 
his  deputy  as  aforesaid,  called  upon  said  plaintiiT  and  then 
and  there  demanded  of  him  the  payment  of  said  tax  and 
assessment,  so  assessed  and  charged  against  him  as  aforesaid, 
then  in  arrear  and  remaining  due  and  unpaid  as  aforesaid  on 
said  assessment,  which  said  tax  and  assessment  he  then  and 
there  refused  to  pay ;  and  thereupon  said  deputy  demanded  of 
said  plaintiff  a  sufficient  amount  of  personal  property,  out  of 
which  the  amount  of  said  tax  and  assessment  might  be  made 
by  levy  and  sale,  with  which  demand  the  plaintiff  then  and 
there  failed  to  comply;  that  thereupon  the  said  Hazzard  by 
his  said  deputies,  these  defendants,  by  virtue  of  said  assessment, 
and  by  virtue  of  the  authority  by  law  vested  in  them  in  such 
cases,  as  such  treasurer,  seized  upon  and  took  into  his  pos- 
session  the   property  mentioned   in   said  complaint;   and 

afterward,  to  wit,  on  the day  of ,  1869,  soJd 

the  same  at  public  auction,  for  the  purpose  of  realizing,  out 
of  the  same,  the  said  assessment  and  taxes,  having  first  given 
ten  days'  notice  of  the  time  and  place  of  said  sale,  by  adver- 
tisements posted  up  in  three  public  places  in  the  township 
where  such  sale  was  made,  and  applied  the  proceeds  of  said 
sale  to  the  payment  of  said  tax  and  assessment  and  costs 
and  charges  thereon ;  that  said  property  was  seized  for  the 
purposes  and  by  the  authority  aforesaid  and  none  other,  and 
that  this  is  the  trespass  complained  of,  and  none  other ; 
wherefore,"  etc. 

A  demurrer  was  sustained  to  this  answer  for  the  want  of 
sufficient  facts,  etc.,  and  the  defendants  excepted.    The  de> 
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fendants  declining  to  answer  further,  final  judgment  was  ren- 
dered for  the  plaintiff. 

The  ruling  on  the  demurrer  to  the  answer  presents  the 
only  question  for  our  consideration.. 

Was  the  answer  sufficient?  We  wfll  consider  the  objec- 
tions that  are  made  to  it.  It  may  be  premised  that,  in  the 
case  of  Goodrich  v.  The  Winchester  and  Deerfield  Turnpike 
Co.,  26  Ind.  119,  this  court  held  the  act  of  March  6th,  1865, 
coQstitutional  and  valid.  We  see  no  good  ground  for  chang- 
ing the  conclusion  then  arrived  at. 

It  is  claimed  by  the  appellee,  first,  that  the  act  of  1 865 
was  repealed  by  the  act  of  March  iith,  1867  (acts  1867, 
Reg.  Sess.  p.  167),  or  by  the  act  of  May  14th,  1869  (3 
Ind.  Stat  538),  but  we  are  not  able  to  discover  such  repeal. 
It  is  not  referred  to  in  either  of  the  latter  mentioned  acts  as 
repealed.  The  act  of  1869  fepeals  all  other  acts  in  conflict 
with  its  provisions,  but  we  do  not  find  any  conflict  in  the 
provisions  of  the  two  acts,  and  see  no  valid  reason  why  they 
may  not  both  stand  together. 

Again,  it  is  objected  that  it  does  not  appear  from  the  an- 
swer that  the  "Fairview  and  Lewisville  Turnpike  Company" 
was  a  legally  organized  corporation.  It  is  said,  in  the  brief 
of  counsel  for  the  appellee,  that  no  articles  of  association 
were  ever  drawn  up  or  adopted  by  the  persons  composing 
the  association.  The  answer  avers  that  the  association  was 
''a  corporation  organized  and  assuming  to  act  under  and 
pursuant  to  the  provisions  of  said  statute." 

It  is  claimed  that  the  act  of  1865  does  not  of  itself  con- 
tain provisions  sufficient  for  the  organization  of  a  corpora- 
tion, and  that  resort  must  be  had  to  some  other  law  for  the 
manner  of  eflecting  an  organization.  The  second  section  of 
the  act  is  as  follows:  "The  persons  making  the  application, 
after  receiving  from  the  county  commissioners  a  permit 
according  to  this  act,  can  organize  themselves  into  a  com- 
pany, elect  such  officers,  make  by-laws  and  rules  for  their 
action  as  is  lawful  and  proper,  under  the  name  they  choose 
in  their  articles  of  association."     Now,  conceding,  but  not 
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deciding,  that  resort  must  be  had  to  some  other  law  provid- 
ing for  the  manner  of  effecting  a  corporate  organization, 
still  we  think  the  pleading  in  question  sufficiendy  shows 
that  the  association  in  question  was  a  legally  organized  cor- 
poration. It  is  allegpd'to  have  been  organized  and  to  have 
assumed  to  act  under  the  provisions  of  the  act  of  1865.  It 
may  well  have  been  organized  under  the  act  of  1865,  and 
yet,  in  the  mere  manner  of  effecting  the  organization,  have 
been  governed  by  some  other  law.  It  was  organized  under 
the  act  of  1865,  if  it  was  organized  to  carry  out  and  effect 
the  objects  and  purposes  of  that  act,  though  some  other  law 
provided  for  the  manner  of  effecting  the  organization. 

The  question  is  not  before  us,  and,  therefore,  we  do  not 
decide,  whether  in  effecting  a  corporate  organization  under 
this  act,  compliance  must  be  had  with  some  other  law  as  to 
the  steps  to  be  taken  in  order  |o  effect  the  organization.  Nor 
do  we  decide  that  the  treasurer  would  be  bound  to  deter- 
mine whether,  in  such  case,  a  legal  organization  of  a  corpo- 
ration had  been  effected.  The  tax  duplicate  is  supposed  to 
be  his  authority,  and  if  legal  on  its  face,  it  has  been  sup- 
posed that  it  would  afford  him  protection.  Ewing  v.  Robeson^ 
15  Ind.  26. 

It  is  also  objected  that  a  copy  of  that  portion  of  the  du- 
plicate containing  the  tax  in  question  is  not  set  out.  That 
was  not  necessary.  The  duplicate  is  not  a  written  instru- 
ment within  the  meaning  of  the  statute  requiring  copies  to 
be  filed.  See  case  above  cited.  It  is  claimed  that  a  copy 
should  have  been  filed,  in  order  to  aid  the  uncertainty  as  to 
the  time  when  the  assessment  was  made.  The  allegation  is 
that  the  assessment,  which  had  been  theretofore  made,  was 
placed  in  the  hands  of  the  treasurer  by  the  auditor,  on  the 
1st  of  January,  1867,  but  when  the  assessment  was  made  is 
not  averred.  If  there  was  any  embarrassing  uncertainty  as 
to  the  .time  when  the  assessment  was  made,  it  could  have 
been  remedied  by  motion,  but  was  not  reached  by  demurrer. 
2  G.  &.  H.  112,  sec.  90  and  note. 

The  statute  provides,  that  '^  the  taxes  assessed,  according 
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to  the  provisions  of  this  act,  shall  be  divided  into  three  in- 
stalments, one-third  of  the  whole  tax  to  be  paid  in  one 
year,  one-third  in  two  years,  each  owner's  proportional  bal- 
ance, whatever  it  may  be,  within  three  years  from  the  day 
of  filing  the  estimate  of  the  cost  of  the  road."  Section  6. 
It  is  objected  that  the  whole  tax  does  not  appear  to  have 
been  due,  nor  that  it  was  delinquent  The  allegation  in  this 
particular  is,  that  there  was  assessed  against  the  plaintifi^  on 
his  lands  within  the  limits  of  the  road,  the  sum  of  three 
hundred  and  forty-five  dollars  and  fifteen  cents,  and  that  on 
and  after  the  third  Monday  of  April,  1867,  the  tax  remained 
due  and  unpaid  and  delinquent  up  to  the  8th  of  November, 
1 869,  when  the  levy  was  made.  We  think  it  fair  to  presume, 
as  there  is  ^prifna  facie  presumption  of  law  that  all  officers 
properly  discharge  their  duties,  that  the  auditor  made  out 
the  assessment  for  the  amoiAit  that  was  properly  collectible 
when  the  assessment  was  made;  and  on  demurrer  the 
averment  must  be  taken  as  true,  that  the  tax  became  delin- 
quent on  the  third  Monday  of  April,  1867. 

Finally,  it  is  objected  that  the  tax  could  only  be  collected 
from  the  lands  upon  which  the  assessment  was  made,  and 
that  the  personal  property  of  the  person  assessed  is  not 
liable  to  be  seized  for  the  tax.  We  do  not  concur  in  this 
view.  Both  in  the  fourth  and  fifth  sections  of  the  statute,  it 
is  provided  that  the  taxes  shall  be  collected  as  other  taxes. 
Other  delinquent  taxes  are  collected  by  distress  and  sale  of 
the  personal  property  of  the  person  who  ought  to  pay  them. 
I  G.  &  H.  97,  sec.  96. 

The  proposition,  that  such  taxes,  under  such  legislation, 
may  be  collected  by  distress  and  sale  of  personal  property,  is 
fully  sustained  by  the  case  of  Litchfield  v.  McComber,  42 
Barb.  288. 

We  have  thus  noticed  all  the  objections  made  to  the  an- 
swer, and  conclude  that  none  of  them  are  well  taken ;  and 
we  are  of  opinion  that  the  demurrer  thereto  was  wrongfully 
sustained. 

Vol.  XXXIX.— 12 
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The  judgment  below  is  t^versed,  at  the  costs  of  the  ap- 
pellee, and  the  cause  remanded,  with  directions  to  the  court 
below  to  overrule  the  demurrer  to  the  answer. 

M,  £.  Forkner  and  E.  H,  Bterufyf  for  appellants. 

y.  Brown  and  R.  L.  Fbfi,  for  appellee. 


HAZZARD  KT  AL.V.  SOUTHWICK. 

APPEAL-from  the  Henry  Circuit  Court 

WoRDEN,  J.— This  cause  is  essentially  like  that  of  Hdz- 
jgard  V.  Heacockf  ante,  p.  172,  was  submitted  on  the  same 
briefs,  and  must  be  decided  in  the  same  way. 

The  judgment  below  is  reversed,  with  costs. 

M.  E,  Forkner  and  E.  H.  Sundy,  for  appellants. 

y.  Brown  and  i?.  Z.  Polk^  for  appellee. 


Emmons  v.  Kelleil 

I^CTICE. — Assignment  of  Error. — ^Where  a  compUlnt  asked  for  tlie  sppoint- 
ment  of  a  receiver,  and  the  court  found  that  a  receiver  should  be  appointed^ 
but  no  recdver  was  in  fact  appointed; 

ffeld^  that  the  failure  of  the  court  to  appoint  a  receiver  coul^not  be  assigned  as 
error  by  the  defendant,  when  he  did  not  ask  for  such  appointment,  but  op- 
posed it 

APPEAL  from  the  Boone  Common  Pleas. 
BusKiRK,  C.  J. — This  was  an  action  by  the  appellee  against 
the  appellant  to  recover  damages  for  an  alleged  breach  of  the 

terms  and  conditions  of  a  written  contract,  which  reads  as 

*■  ■ 

follows: 
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"  State  of  Ikdiana»  Tipton  CouNry. 
''This  indenture  witnesseth  that  Robert  H.  Keller,  of  Tip- 
ton county,  State  of  Indiana,  has  bargained,  and  leased,  and 
rented  to  Hamilton  Emmons,  of  the  county  of  Hamilton, 
and  State  aforesaid,  a  portable  steam  saw*mill,  now  owned  by 
said  Keller,  and  now  being  in  operation  in  said  Tipton  county, 
for  the  purposes  and  objects  hereinafter  stated.  The  said  Em- 
mons to  pay  said  Keller  thirty  cents  per  hundred  feet,  log 
measure,  according  to  Scribloy's  log  book ;  the  thirty  cents 
per  hundred  feet,  above  named,  is  to  be  applied  by  said  Em- 
mons, as  hereinafter  named,  to  pay  and  discharge  a  debt  pay- 
able by  said  Keller,  Emmons,  Arch  Small,  and  Mitchell 
Boatman,  said  Keller  and  Emmons  principals,  and  due  to  the 
Eagle  Machine  Works  at  Indianapolis,  Indiana,  in  and  about 
the  sum  of  twenty-nine  hundred  and  sixty-three  dollars, 
principal  and  interest  Said  Emmons  to  use  proper  dili- 
gence in  operating  the  said  mill  to  the  best  interest  of 
lessor,  in  order  that  the  said  debt  may  be  paid  and  dis- 
charged at  as  early  a  day  as  may  with  diligence  be  done. 
Said  Emmons  to  furnish  said  Keller  a  monthly  statement  of 
the  earnings  of  said  mill,  at  thirty  cents  per  hundred  feet,  as 
aforesaid.  Said  Emmons  to  have  the  possession  of  said  mill 
at  once,  from  the  execution  of  this  contract  by  said  parties 
hereto,  and  to  take  such  possession  at  the  place  where  the 
same  now  is;  all  the  machinery  and  implements  for  operating 
said  mill,  and  on  hand  and  belonging  exclusively  to  said 
mill,  to  go  with  said  mill.  Said  Emmons  to  be  at  all  ex- 
pense of  any  moving,  operating,  and  repairs  of  said  mill; 
and  said  Emmons  shall  not  move  said  mill  more  than  thirty 
miles  in  any  direction  from  where  the  same  now  is;  and 
when  said  mill  has  earned  sufficient  money,  at  thirty  cents 
per  hundred  feet,  to  pay  and  discharge  the  aforesaid  debt, 
then  the  said  Emmons  shall  redeliver  said  mill  to  said  Kel- 
ler at  the  place  where  it  may  then  be,  not  being  out  of  the 
bounds  aforesaid.  And  if  said  Emmons  shall  fail,  at  the 
end  of  three  months  from  the  date  hereof,  to  apply  so  much 
of  the  rent  as  he  earned  to  the  payment  of  said  debt  afore* 
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said,  he,  said  Emmons,  by  such  failure,  hereby  is  to,  and 
does  hereby,  forfeit  all  further  rights  under  this  contract,  and 
said  mill  shall  revert  to  said  Keller,  with  the  right  to  the 
immediate  possession;  and  if  the  said  Emmons,  between  the 
end  of  the  said  three  months  and  three  months  thereafter, 
and  from  the  end  of  six  months  and  two  months  thereafter, 
shall,  as  aforesaid,  fail  to  apply  the  earnings  of  said  mill  to 
the  paying  and  discharging  of  said  debt,  then,  and  in  that 
case,  the  said  Keller  shall  be  entitled  to  a  return  of  said 
mill  and  immediate  possession;  and  when  said  debt  shall  be 
fully  paid,  said  Emmons  to  redeliver  said  mill  to  said  Keller, 
as  aforesaid,  in  as  good  order  and  condition  as  the  same  now 
is,  reasonable  wear  only  excepted. 

"  In  witness  whereof,  we,  Robert  H.  Keller  and  Hamilton 
Emmons,  hereto  set  our  hands,  this  ist  day  of  November, 
1869. 

"Attest:  Robert  H.  Keller, 

''Chris.  Mehug.  Hamilton  Emmons/' 

The  substantial  averments  of  the  complaint  were,  that 
Emmons,  immediately  after  the  execution  of  the  above  con- 
tract, took  the  possession  of  the  said  mill  and  removed  the 
same  into  Boone  county,  in  said  State ;  that  at  the  date  of 
the  said  contract,  the  said  mill  was  capable  of  cutting  five 
thousand  feet  of  lumber  per  day,  with  one  good  set  of 
hands,  and  with  a  change  of  hands  woidd  have  cut  ten 
thousand  feet  of  lumber  per  day;  and  that  the  said  mill 
would  have  averaged,  witii  one  set  of  hands,  during  the 
time  said  defendant  had  been  in  possession  of  the  same, 
including  and  allowing  for  stoppages  and  repairs,  at  least 
three  thousand  feet  per  day;  that  there  was  an  abundance  of 
timber  at  many  convenient  places  within  thirty  miles  of 
where  the  mill  was  at  the  time  of  the  contract  of  renting, 
which  could  have  been  procured  on  fair  and  easy  terms,  and 
sufficient  to  have  kept  said  mill  in  constant  operation;  that 
the  said  defendant  might  have  cut  eight  hundred  and  ten 
thousand  feet  of  lumber  during  the  time  he  had  been  operat- 
ing the  same^  which,  at  thirty  cents  per  hundred,  would 
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have  amounted  to  twenty-four  hundred  and  thirty  dollars ; 
and  by  means  of  a  little  extra  help  and  a  little  extra  dili- 
gence, the  said  mill  might  have  cut  a  much  larger  amount, 
and  might  have  discharged  the  entire  debt;  while,  by  the 
negligfence  and  want  of  care  and  diligence  of  the  defendant, 
his  monthly  reports,  if  true,  show  that  he  has  cut  only  one 
hundred  and  forty-seven  thousand  three  hundred  and  ten 
feet,  and  that  he  has  discharged  only  four  hundred  and 
twenty-three  dollars  and  fifly  cents  of  said  debt ;  that  the  de- 
fendant had  actually  sawed  and  received  the  money  for  a 
much  larger  amount  of  lumber  than  he  had  reported,  etc. 

The  prayer  of  the  complaint  was  for  a  judgment  for  dam- 
ages, and  the  appointment  of  a  receiver  to  take  charge  of  and 
operate  the  said  mill  until  the  said  debt  was  paid  and  dis- 
charged, and  for  general  relief. 

A  demurrer  was  overruled  to  the  complaint,  and  the  de- 
fendant excepted;  but  as  no  error  has  been  assigned  on  such 
ruling,  we  need  not  further  notice  the  matter.  The  defend- 
ant then  filed  a  written  motion  to  strike  out  of  the  complaint 
all  that  related  to  the  appointment  of  a  receiver,  which  mo- 
tion was  overruled,  and  he  excepted  and  has  reserved  the 
question  by  a  bill  of  exceptions. 

The  defendant  answered  by  the  general  denial.  The  cause 
was,  by  the  agreement  of  the  parties,  submitted  to  the  court 
for  trial,  and  resulted  in  a  finding  for  the  plaintiff  in  the  sum  of 
five  hundred  and  eleven  dollars  and  seventy-four  cents.  The 
court  also  found,  upon  the  proof  and  certain  affidavits  which 
were  filed,  that  a  receiver  should  be  appointed. 

The  defendant  moved  the  court  for  a  new  trial,  for  the 
reasons  that  the  evidence  did  not  support  the  finding  of  the 
court,  and  for  error  of  law  in  appointing  a  receiver.  The 
motion  was  overruled,  and  the  defendant  excepted.  The 
court  rendered  judgment  on  the  finding,  and  caused  to  be 

entered  an  order  appointing a  receiver,  but  it  appears 

that  no  receiver  was  in  fact  appointed. 

The  defendant  appeals,  and  assigns  for  error  the  follow- 
ing :  first,  the  court  erred  in  overruling  the  motion  for  a  new 
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trials  secoRdir  the  finding  and  judgment  of  the  court  was 
contrary  to  law ;  third,  the  finding  and  ^dgment  of  the 
court  was  contrary  to  the  evidence ;  fourth,  the  court  did 
not  appoint  a  receiver ;  fifth,  the  court  erred  in  overruling 
the  motion  to  strike  out  of  the  complaint  aH  that  related  to 
the  appointment  of  a  receiver. 

It  is  very  obvious  that  the  only  valid  assignment  of  error 
is  the  one  based  upon  the  action  of  the  court  in  overruling 
the  motion  for  a  new  tlal.  The  second  and  third  were 
embraced  in  the  first.  The  failure  of  the  court  to  appoint  a 
receiver  cannot  be  assigned  as  error  by  the  defendant,  when 
he  did  not  ask  for  such  appointment,  but  opposed  it.  The 
defendant  asked  for  a  new  trial,  because  the  court  had  erred 
in  the  appointment  of  a  receiver,  but  has  assigned  for  error 
the  failure  of  the  court  to  make  such  appointment.  Upon 
such  a  condition  of  the  record,  no  question  is  presented  for 
our  decision  in  reference  to  the  appointment  of  a  receiver; 
and  besides,  there  was  no  receiver  appointed,  and  if  there 
had  been,  no  question  would  be  presented,  for  the  reason 
that  no  motion  was  made  to  set  aside  or  modify  the  judg- 
ment The  mere  finding  of  the  court,  that  a  receiver  ought 
to  be  appointed,  without  an  aictual  appointment,  can  result 
in  no  injury  to  the  appellant. 

The  only  question  presented  for  our  decision  is,  whether 
the  finding  of  the  court  was  supported  by  sufficient  evidence. 
We  have  read  the  evidence  with  care,  and  are  entirely  satis- 
fied that  the  evidence  fully  justified  the  finding  and  judg- 
ment of  the  court. 

The  judgment  is  affirmed,  with  costs. 

y.  T.  Dye  and  A,  C.  Harris,  for  appellant 

Z.  Barbour  and  C.  P.  yacois,  for  appdlee. 
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FftAcncB. — yaimt  Contraaors.-^AkUemettt  of  Acthn, — Diswtissal, — ^A.  sued  B. 
«nd  C.  before  a  jostice  of  the  peace,  on  a  promissory  note  made  by  them.  B. 
was  served  with  process,  but  C.  was  not  served,  and  the  fact  was  so  entered 
upon  the  docket  B.  appeared  to  the  action,  and,  after  two  contumancc8,the 
cause  was  tried,  and  judgment  was  rendered  against  B.  Afterward,  suit  was 
commenced  before  another  justice  on  the  same  note  against  C. 

Meld,  that  althofu^  there  was  no  dismissal  of  the  former  action  as  to  C,  the 
going  into  trial  and  proceediiSS  against  B.,  under  the  circumstances,  caused 
the  action  to  abate  as  to  C,  and  was,  in  effect,  the  same  as  a  dismissal  of 
the  former  action  as  to  C,  and  saved  the  right  of  A.  to  sue  him  in  the  latter 
action. 

■ 

APPEAL  from  the  Shelby  Circuit  Court. 

Downey,  J. — ^The  appellee  sued  the  appellant,  and  had 
judgment  in  his  favor.  In  this  court  two  errors  are  assigned; 
the  first  is  as  to  the  sufficiency  of  the  complaint,  and  the 
second  relates  to  the  correctness  of  the  Tuling  <rf  the  court 
in  overruling  the  motion  of  the  appellant  for  a  new  trial. 
Whether'  the  case  is  to  be  considered  upon  the  demurrer  to 
the  complaint,  or  upon  the  motion  for  a  new  trial,  there  is 
but  one  question  presented  and  discussed.  Kittering  and 
one  Emerick  executed  a  joint  promissory  note  to  one  Tiil- 
berry,  who  indorsed  the  same  to  Norville.  Norville  brought 
suit  on  the  note  before  Justice  Fisher,  of  Marion  county, 
against  both  the  makers.  But  Kittering  was  a  resident  of 
Shelby  county,  and  was  not  found.  The  constable's  return 
to  the  summons  was  as  follows:  "Served  on  Emerick  by 
reading,  the  other  said  to  live  in  Shelby  county,  November 
7th,  1866."  At  the  foot  of  the  judgment,  the  justice  ss^rs : 
"It  appears  from  the  retvim  of  the  summons  that  the  defend- 
ant Christian  Kittering  has  not  been  served  with  process." 
Emerick  answered,  the  cause  was  tried  by  the  justice  after 
two  continuances,  and  there  was  judgment  against  Emerick 
for  the  amount  due  pn  the  note. 

Afterward  this  action  was  commenced  before  Justice  Car- 
son against  Kittering  on  the  s^me  note.  The  question  now 
is,  whether  the  judgment  by  Justice  Fisher  is  a  bar  or  not 
to  this  action. 
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It  is  the  general  rule,  that  a  judgment  against  one  of  the 
makers  of  a  joint  promissory  note  is  a  bar  to  an  action 
subsequently  brought  against  the  other  or  others  on  the 
same  note. 

In  the  absence  of  statutory  enactments  to  the  contrary, 
the  rule  is  uniformly  applied.  It  is  claimed,  however,  that 
it  should  not  be  applied  in  this  case,  and  we  are  referred  to 
the  following  statute  on  the  subject:  *^  When  a  summons  is 
returned  not  found  as  to  part  of  the  defendants,  the  plain- 
tiff at  his  option  may  continue  for  alias  process,  or  suggest 
the  return  on  the  record,  dismiss  the  cause  as  to  the  defendants 
not  found,  and  proceed  against  those  served;  and  such 
plaintiff  may  at  any  time  afterward  proceed  against  those  not 
found."    2  G.  &  H.  593,  sec.  63. 

It  will  be  seen  that  in  this  case,  on  the  return  of  the  process, 
the  plaintiff  did  not  formally  dismiss  the  action  as  to  the 
defendant  not  found,  nor  did  he  have  the  cause  continued 
for  alias  process  as  to  him.  Was  not  the  course  pursued  by 
the  plaintiff,  in  effect,  the  same  as  a  dismissal  of  the  action  as 
to  the  defendant  not  found  ?  We  think  it  was.  In  the  case  of 
Conwell  V.  Smith,  4  Ind.  359,  this  court,  in  speaking  of  a 
statute  nearly  similar  to  the  one  in  question,  say  that  when 
the  writ  is  returned  not  found  as  to  a  portion  of  the  defend- 
ants, two  courses  are  open  to  the  plaintifT.  He  may  con- 
tinue the  cause  for  process,  or  he  may  suggest  the  return  of 
not  found  and  proceed,  etc.,  against  those  served. 

"  If  he  adopt  the  latter,  he  may  afterward  proceed  by  ac- 
tion  against  those  *  not  found,'  jointly  or  severally. 

"  In  the  case  at  bar,  the  plaintiff  did  neither;  and  the  pro- 
ceeding was  consequently  irregular.  The  effect  of  his  going 
into  trial  under  such  circumstances  is,  that  as  to  those  on 
whom  the  process  had  not  been  served,  the  writ  abated.  In 
the  language  of  the  opinion  of  the  court,  in  Palmer  v.  Crosby ^ 
I  Blackf.  139,  'they  were  no  more  parties  to  the  action  than 
if  their  names  had  not  been  in  the  writ* "  See  Rose  v.  Comi- 
stocky  17  Ind.  !• 

The  course  pursued  by  the  plaintiff  was,  in  eifect  fben^the 
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same  as  a  dismissal  of  the  action  as  to  Kittering,  and  saved 
the  right  of  the  plaintiff  to  sue  him  in  the  present  action. 

The  judgment  is  affirmed^  with  costs. 

O.  y.  GlessneTy  for  appellant 

B.  K  Lo^e,  B.  R  Davis,  M.  M  Ray,  G.  H.  Voss,  and  y.  A, 
Hotman,  for  appellee. 
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utVOBXaLj-^Ordir  for  Payment  of  Afoney.^-'Vniere,  during  the  pendency  of  « 

proceeding  for  a  divorce,  the  wife  filed  an  affidavit  that  her  husband  was  the 
owner  of  real  estate  of  the  value  of  six  thousand  dollars  and  personal  property 
worth  eight  hundred  dollars,  and  that  she  had  no  money  or  property  to  enable 
her  to  prepare  her  case  for  trial,  it  was  proper  for  the  court  to  order  the  pay- 
ment by  her  husband  into  the  clerk's  office  of  one  hundred  dollars  for  her  use. 
On  an  appeal  from  such  an  interlocutory  order,  no  question  will  be  considered 
involving  the  sufficiency  of  the  complaint  for  a  divorce. 

APPEAL  from  the  Howard  Circuit  Court. 

BusKiRK,  C.  J. — ^This  is  an  appeal  from  an  interlocutory 
order  of  the  court  below  requiring  the  appellant  to  pay  into 
the  clerk's  office  the  sum  of  one  hundred  dollars^  for  the  use 
of  the  appellee,  to  enable  her  to  prosecute  her  action  for  a 
divorce. 

Two  questions  are  argued  by  counsel;  first,  that  the  court 
possessed  no  power  to  make  the  order  at  the  time  it  was 
made ;  second,  that  the  facts  stated  in  the  affidavits  did  not 
justify  the  order. 

The  order  from  which  the  appeal  was  taken  was  made 
before  the  trial  of  the  cause,  and  was  made  to  enable  her  to 
prepare  for  such  trial.  The  position  assumed  by  the  appel- 
lant is,  that  the  court  had  no  right  to  make  an  allowance 
until  the  final  decision  of  the  cause. 

The  solution  of  the  question  depends  upon  the  construe- 
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tion  to  be  placed  upon  the  seventeenth  section  di  the  divorce 
act,  which  reads  as  follows: 

"Sec.  17.  Pending  a  petition  for  divorce,  the  court,  or  the 
judge  thereof  in  vacation,  may  make,  and  by  attachment 
enforce  such  orders  for  the  disposition  of  the  persoi^,  prop- 
erty and  children,  of  the  parties  as  may  be  deemed  right 
and  proper,  and  such  orders  relative  to  the  expenses  of  such 
suit  as  will  insure  to  the  wife  an  efficient  preparation  of  her 
case  and  a  fair  and  impartial  trial  thereof,  and  on  decreeing 
a  divorce  in  favor  of  the  wife,  or. refusing  one  on  the  ap- 
plication of  the  husband,  the  court  shall  by  order,  to  be 
enforced  by  attachment,  require  the  husband  to  pay  all 
reasonable  expenses  of  the  wife  in  the  prosecution,  or  defence 
of  the  petition  when  such  divorce  has  been  so  granted  or 
refused." 

In  support  of  the  above  position,  the  counsel  for  the  ap- 
pellant refer  us  to^the  case  of  Hart  v.  Hart,  1 1  Ind.  384. 

That  case  seems  to  bear  the  construction  contended  for, 
but  we  do  not  believe  that  the  learned  judge  who  delivered 
the  opinion  ever  intended  that  the  opinion  should  bear  any 
such  construction.  The  facts  upon  which  the  ruling  was 
made  were  these :  Hart  brought  a  suit  for  a  divorce  against 
his  wife.  The  wife  appeared  and  asked  for  an  allowance  to 
enable  her  to  defend  the  suit.  The  court  refused  the  allow- 
ance. Subsequently,  beforfe  the  final  hearing,  the  plaintiff 
dismissed  his  suit,  and  there  was  judgment  against  him  for 
costs. 

The  defendant  then  renewed  her  application  for  an  allow- 
ance, and  the  court  ordered  the  plaintiff  to  pay  her  one 
hundred  dollars.  The  plaintiff  excepted  and  appealed  from 
the  order.  The  court  say:  "The  court  assumed  to  act,  in 
making  the  order,  under  sec-  17,  2  R.  S.  236.  We  do  not 
think  the  section  authorized  the  act  of  the  court  It  only 
authorizes  such  an  order  where  there  is  a  decree  rendered 
for  or  against  a  divorce  on  the  final  hearing." 

It  should  be  observed  that  the  wife  took  no  exception  to 
the  refusal  of  the  court  to  make  her  an  allowance,  and  as- 


'     MAY  TERM,  1872.  187 

Harrell  v.  HanreU. 

signed  no  cross  errors  on  such  ruling.  The  court,  therefore, 
decided  nothing  in  reference  to  the  refusal  of  the  court  to 
make  an  allowance  to  the  wife  pending  the  action. 

The  order  which  the  court  made,  and  from  which  the  ap- 
peal was  taken,  was  made  after  the  action  had  been  dismissed. 
The  wife  had  not  filed  a  cross  complaint.  At  the  time  the 
allowance  was  made,  there  was  no  action  pending,  and 
the  allowance  was  unauthorized  by  the  first  clause  of  the 
above  quoted  section,  because,  first,  there  was  no  action 
pending;  and  second,  there  was  no  necessity  for  an  efficient 
preparation  of  her  case  for  a  fair  and  impartial  trial.  The 
allowance  was  equally  unauthorized  by  the  latter  clause  of 
said  section,  for  the  reason  that  no  divorce  had  been  decreed 
to  the  wife  or  refused  on  the  application  of  the  husband. 
The  action  was  dismissed.  No  evidence  was  heard.  The 
court  neither  granted  a  divorce  in  favor  of  the  wife  nor  re- 
fbsed  one  on  the  application  of  the  husband. 

The  above  section  contains  two  separate  and  distinct 
propositions.  The  one  is,  that  ''pending  a  petition  for  a 
divorce,  the  court,  or  the  judge  thereof  in  vacation,  m^y 
make,  and  by  attachment  enforce,  such  orders  for  the  disposi- 
tion of  the  persofis,  the  property,  and  children  of  the  parties  as 
may  be  deemed  right  and  proper,  and  such  orders  relative  to 
the  expenses  of  such  suit  as  will  insure  to  the  wife  an  efficient 
preparation  of  her  case  and  a  fair  and  impartial  trial  thereof." 

The  other  proposition  is,  that  ''on  decreeing  a  divorce  in 
favor  of  the  wife,  or  refusing  one  on  the  application  of  the 
husband,  the  court  shall  by  order,  to  be  enforced  by  attach- 
ment, require  the  husband  to  pay  all  reasonable  expenses  of 
the  wife  in  the  prosecution  or  defence  of  the  petition  when 
such  divorce  has  been  so  granted  or  refused." 

The  first  allowance  provided  for  has  to  be  made  while  the 
action  is  pending,  and  only  to  such  an  amount  "as  shall  in- 
sure to  the  wife  an  efficient  preparation  of  her  case  and  a 
fair  and  impartial  trial  thereof/' 

The  second  allowance  is  to  be  made  after  a  divorce  has 
been  decreed  in  favor  of  the  wife,  or  refused  oathe  applica- 
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tion  of  the  husband,  and  shall  be  for  a  sum  sufficient  ''to 
pay  all  reasonable  expenses  of  the  wife  in  the  prosecution 
or  defence  of  the  petition." 

It  is  made  the  imperative  duty  of  the  court,  in  decreeing 
a  divorce  to  the  wife,  or  refusing  one  to  the  husband,  to 
make  an  allowance  sufficient  to  cover  all  reasonable  expenses 
of  the  wife  in  the  prosecution  or  defence  of  the  action.  The 
language  of  the  statute  is,  that  the  court  shall  make  such 
orders,  etc. 

The  language  employed  in  the  first  branch  of  said  section 
is  quite  different — ^the  court  may  make  such  orders,  etc 
The  court  is  only  required  to  act,  in  the  making  of  the 
allowance  under  the  first  branch,  upon  the  application  of  the 
wife,  or  some  one  in  her  behalf.  Whether  the  court  shall 
make  any  allowance,  and  if  any,  how  much,  depends  upon 
the  facts  that  may  be  shown  by  affidavit.  No  allowance 
should  be  made,  unless  a  necessity  therefor  is  shown ;  but 
when  the  necessity  is  shown  to  exist,  then  an  allowance 
should  be  made  sufficient  to  insure  efficient  preparation  and 
a  &ir  and  impartial  trial  of  the  case.  If  it  is  necessary  to 
take  depositions,  or  procure  the  attendance  of  witnesses 
fi-om  other  counties,  or  to  obtain  the  services  of  a  compe- 
tent attorney  to  conduct  her  case,  or  to  provide  herself  with 
comfortable  lodging  and  boarding,  and  suitable  apparel,  an 
allowance  should  be  made  sufficient  to  provide  for  such 
things  during  the  pendency  of  the  action  for  divorce. 

It  was  said  by  this  court,  in  Kenemer  v.  Kenemer,  26  Ind. 
330,  that  'Mf  she  had  either  funds  or  credit  sufficient  for 
the  purposes  of  her  defence  and  her  present  support,  it 
would  have  been  improper  for  the  court  to  require  her  hus- 
band to  furnish  money  for  such  purposes,  pending  the  litiga- 
tion. Her  affidavit  does  not  show  such  a  state  of  facts  as 
would  require  the  court  to  make  such  an  order  upon  the 
appellee." 

The  above  case,  as  well  as  that  of  Kemodle  v.  Cason,  2$ 
Ind.  362,  very  clearly  establishes  the  doctrine,  that  it  is  the 
duty  of  the  court  to  make  a  reasonable  allowance  during 
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the  pendency  of  the  action.  The  court,  in  decreeing  a 
divorce  to  the  wife,  or  in  refusing  one  to  the  husband,  should 
take  into  consideration,  in  making  an  allowance  for  the 
reasonable  expenses  of  the  wife,  any  allowance  that  was 
made  during  the  pendency  of  the  action. 

We  think  that  it  is  quite  clear  that  the  court  had  the 
power  to  make  the  allowance  at  the  time  and  in  the  manner 
that  it  was  done. 

It  remains  for  us  to  inquire  whether  the  court  was  justi- 
fied, by  the  facts  stated  in  the  affidavits,  in  making  the  allow- 
ance. It  was  stated  by  the  appellee,  in  her  affidavit,  that  the 
appellant  was  the  owner  of  real  estate  of  the  value  of  six 
thousand  dollars,  and  personal  property  of  the  value  of  about 
eight  hundred  dollars ;  that  she  left  her  home  with  nothing 
but  her  clothes,  and  there  were  very  few  of  them,  and  without 
one  cent  of  money,  or  other  property  out  of  which  she 
could  make  any  money,  and  she  has  no  money  or  property 
of  any  kind  except  her  few  clothes ;  that  she  is  now,  and 
has  been  ever  since  the  separation  from  him,  working  from 
day  to  day  in  the  kitchen  of  strangers  for  her  board,  shelter, 
and  lodging,  which  she  must  continue  to  do  for  sustenance 
until  the  termination  of  this  suit ;  that  she  only  asks  the 
court  to  make  her  a  reasonable  allowance  against  the  defend- 
ant, to  be  paid  into  court  for  her  immediate  benefit,  to 
enable  her  to  secure  her  counsel  and  witnesses  and  prepare 
her  case  for  trial,  which  she  declares  to  the  court  she  cannot 
do  without  the  aid  of  the  court 

The  substance  of  the  affidavit  of  the  appellant  was,  that  the 
plaintiff  had  no  just  cause  for  a  divorce,  and  that  he  had ; 
that  when  the  plaintiff  left  his  house,  she  took  with  her  two 
hundred  and  fifly  dollars  worth  of  property  (but  he  does  not 
state  what  kind  of  property  it  was,  whether  it  was  her  cloth- 
ing or  bedding,  or  what  had  been  done  with  it) ;  that  since 
her  abandonment  she  had  purchased  on  his  credit  about 
fifty  dollars  worth  of  goods ;  that  he  had  no  property  of  any 
value  except  his  real  estate ;  that  he  had  sold  his  personal 
property  on  a  nine  months'  credit,  and  had  no  money,  and 
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did  not  know  where  he  could  coaveniently  borrow  any 
money. 

There  was  nothmg  in  this  affidavit  that  contradicted  the 
facts  stoted  by  the  appellee,  except  the  very  loose  and  un- 
satisfactory statement  about  the  amount  and  value  of  the 
property  which  she  had  taken  away  with  her  and  had  sub- 
sequently purchased  on  his  credit,  but  there  was  no  aver> 
ment  that  she  had  any  of  such  property.  The  real  question 
for  the  court  was,  whether  she  then  had  the  means  necessary 
to  a  comfortable  support  and  ta  enable  her  to  make  an  effi- 
cient preparation  of  her  case,  and  to  obtain  a  fair  and  impar- 
tial trial.  It  is  gravely  maintained  by  the  counsel  for  appel- 
lant, among  other  things,  that  the  court  should  not  have 
made  the  allowance,  because  the  appellant  had  shown  by  his 
affidavit  that  he  had  just  cause  for  a  divorce,  and  that  his 
wife  had  not.  This  was  the  very  question  that  was  to  be 
determined  by  the  trial  of  the  cause;  and  in  such  a  contest, 
the  wife  without  property,  money,  or  means  to  employ 
counsel,  procure  witnesses,  and  prepare  her  case  for  trial, 
would  have  a  very  poor  chance,  especially  if  she  was  com- 
pelled, as  in  this  case,  to  work  day  by  day  to  procure  lodg- 
ing and  support 

We  entertain  no  doubt  that  the  facts  not  only  fully  justi- 
fied, but  required  the  court  to  make  the  allowance;  and,  in 
our  judgment,  the  ^lowance  made  was  a  very  reasonable 
one. 

We  are  asked  by  the  appellant  to  determine  whether  the 
court  erred  in  overruling  a  demurrer  to  the  complaint,  and 
in  overruling  a  motion  to  make  it  more  specific.  There  is 
no  question  here  for  decision,  except  the  one  of  whether  the 
court  erred  in  making  the  allowance.  It  was  this  that  gave 
the  right  of  appeal  to  this  court  before  the  final  trial  of  the 
cause.  It  was  only  necessary  to  set  out  the  complaint,  to 
enable  us  to  know  what  kind  of  a  case  it  was.  When  the 
cause  is  tried  on  its  merits,  it  will  be  time  enough  to  appeal 
from  a  final  judgment 
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The  judgment  is  affirmed,  with  costs  and  ten  per  cent, 
damages. 

C  N.  Pdbard, Murray^  and  y.  H.  Ktvh^  forappdlant. 

H.  A.  Brausef  for  appellee. 


The  Board  of  Commissioners  of  Jackson  County  v.  Elu- 

OTT. 

Soldier's  Widow.— i?«/ii^ — Since  tlie  3d  of  March,  1866,  widows  of  soldiers 
who  died  of  disease  contracted  in  the  military  service  of  the  United  States 
cannot,  under  the  statate  of  March  4th,  1S65,  as  a  matter  of  right,  enforce 
any  claim  against  a  county  on  account  of  said  services. 

APPEAL  from  the  Jackson  Circuit  Court 

WoRDEN,  J. — ^In  June,  1869,  the  appellee  commenced  this 
action  in  the  circuit  court,  against  the  appellant,  to  recover 
money  claimed  to  be  due  her  as  the  widow  of  Rawley  A.  C. 
Elliott,  a  non-commissioned  officer  in  the  military  service  of 
th^  United  States,  and  who  died  of  disease  contracted  in 
such  service.  Her  claim  was  based  on  the  act  of  March 
4th,  1865,  for  the  relief  of  the  families  of  soldiers,  etc.  Acts 
1865,  Regular  Session,  93. 

The  appellant  resisted  the  claim,  but  such  proceedings 
were  had  as  that  it  was  allowed  by  the  court ;  and  the  ap- 
pellant excepted  and  brings  the  case  here. 

In  the  case  of  ^ims  v.  TTie  Board  of  Coimmssioners  of 
Monroe  County,  ante,  p.  40,  we  have  decided  that  by  the 
act  of  December  20th,  1865  (Acts  1865,  Special  Session, 
59),  the  former  law  was  so  hr  repealed  and  modified  as 
that  on  and-  after  the  3d  day  of  March,  1866,  all  disburse- 
ments under  the  former  law  ceased ;  and  that  after  that  date 
it  was  discretionary  with  the  commissioners  to  make  or  not 
make  allowances  in  any  given  case,  under  the  provisions  of 
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the  latter  statute ;  in  other  words,  it  was  decided  th^t  after 
the  3d  of  March,  1866,  such  widows  could  not  enforce 
any  claim  against  the  county  under  those  statutes,  as  a  mat- 
ter of  right. 

It  follows  that  the  judgment  below  is  erroneous  and  must 
be  reversed 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded. 

y.  B.  Brown^  for  appellant. 
I     Alsfqugh  &  Baynes  and  y.  R.  Troxell^  for  appellee. 
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The  Board  of  Commissioners  of  Crawford  County  v.  The 
Louisville,  New  Albany,  and  St.  Louis  Air  Line  Rail- 
way Company. 

Constitutional  Law. — Incorporated  Company, — ^A  county  cannot,  under  sec- 
tion 6  of  article  10  of  the  constitution,  take  stock  in  any  incorpoiated 
company  without  paying  the  money  down;  and  section  17  of  the  act  of  May 
1 2th,  1869,  for  aiding  railroads,  does  not  conflict  with  this  provision  of  the 
constitution. 

Stock  in  Incorporated  Company. — County  Commissioners. — VcUrs, — ^Allthe 
acts  of  county  commissioners  and  the  voters  of  a  cotmty,  in  taking  steps  to 
raise  money  to  take  stock  in  an  incorporated  company,  are  between  themselves, 
one  the  principal,  and  the  other  the  agent;  there  is  no  contract  with  the  in- 
corporated company,  nor  has  she  any  right  in,  or  control  over,  the  matter,  until 
the  money  is  raised  and  the  stock  taken. 

Same. — Mandate. — One  or  more  of  the  voters  might,  in  such  case,  maintain  a 
suit  for  a  mandate  against  the  commissionen,  to  compel  them  to  act,  but  the 
incorporated  company  cannot  maintain  such  suit 

Same. — ^Where  money  is  raised  for  the  purpose  of  taking  stock  in  a  railroad 
company,  the  company  cannot  have  any  of  the  money  until  she  has  fully  con- 
structed the  road,  so  that  cars  shall  pass  over  the  same ;  and  no  one  but  a 
petitioner,  or  a  tax  payer,  can  have  a  mandate  to  compel  the  payment  of  the 
money. 

APPEAL  from  the  Vanderburg  Circuit  Court 
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>  Pettit,  J. — ^This  suit  was  brought  by  the  appellee  for  a 
peremptory  mandate,  to  compel  the  appellant  to  levy  a  tax, 
which  it  was  alleged  had  been  voted  by  the  people  of  Craw- 
ford county  to  aid  in  the  construction  of  appellee's  road,  by 
taking  stock  therein,  underact  of  May  I2th,  1869. 

It  will  be  a  sufficient  statement  of  the  complaint  to  say  it 
showed  that  all  of  the  preliminary  steps  had  been  properly 
taken,  including  the  vote  and  its  proper  return,  showing  a 
majority  of  forty-four  votes  for  the  appropriation,  in  Decem- 
ber, 1869;  that  at  the  regular  June  session  of  iSycf,  the  ap- 
pellant had  been  requested  by  the  appellee,  by  her  attorneys, 
to  levy  the  tax,  and  that  appellant  refused  to  do  so,  and  a  per- 
emptory mandate  was  asked  to  compel  the  performance  of 
this  alleged  duty  on  the  part  of  the  appellant  To  this  com- 
plaint the  appellant  demurred,  on  the  grounds  and  in  the 
form  following:  first,  because  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action ;  second,  be- 
cause the  plaintiff  has  not  legal  capacity  to  sue  and  main- 
tain this  action,  because,  first,  the  complaint  does  not  show 
that  the  plaintiff  is  a  resident  or  tax-payer  of  Crawford 
county,  and  does  not  show  that  the  plaintiff  has  any  legal 
interest  in  the  subject-matter  of  the  action;  second,  the  com- 
plaint does  not  show  that  the  defendant  has  subscribed  stock 
in  the  plaintiff's  railroad,  or  that  she  is  authorized  by  law  to 
subscribe  stock;  third,  the  complaint  does  not  show  that  any 
money  has  been  levied  or  collected  or  any  subscribed  by  the 
defendant  for  plaintiff's  railroad,  nor  that  the  plaintiff  has  so 
far  completed  her  railroad  as  to  be  entitled  to  demand  any 
money  which  might  be  subscribed  by  defendant.  Perhaps 
the  first  ground  of  demurrer  covers  and  embraces  all  the 
others.  The  demurrer  was  overruled,  ^nd  exception  taken, 
and  this  ruling  presents  the  first  question  for  our  considera- 
tion. 

■  Does  the  complaint  show  a  right  in  the  plaintiff  to  prose- 
cute this  suit,  or  could  the  plaintiff  at  this  stage  have  any 
right  in  the  money  voted,  that  would  entitle  her  to  compel 
Vol.  XXXIX.— 13 
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the  defendant  to  oollect  the  money  and  invest  it  in  the  stock  * 
of  the  road?  It  is  a  well  settled  and  well  known  general 
principle  of  the  common  law,  as  well  as  of  our  statute,  that 
to  enable  a  plaintiff  to  maintain  an  action  at  law,  he  must 
have  a  present  subsisting  legal  interest  in  the  matter  sued 
for,  and  the  present  action  certainly  is  no  exception  to  the 
general  rule.  Article  lo,  section  6,  of  our  constitution,  pro- 
vides, that  "  no  county  shall  subscribe  for  stock  in  any  incor- 
porated company,  unless  the  same  be  paid  for  at  the  time  of 
such  subscription ;  nor  shall  any  county  loan  its  credit  to  any 
incorporated  company,  nor  borrow  money  for  the  purpose 
of  taking  stock  in  any  such  company.''  The  language  of 
this  section  cannot  be  misunderstood.  No  county  can  cre- 
ate any  liability  to  any  incorporated  company  without  pay^ 
ing  the  money  down,  nor  can  she  loan  her  credit  to  any  such 
company.  All  of  the  acts  of  the  commissioners  and  the 
voters  of  the  county,  in  taking  steps  to  raise  the  money,  are 
between  themselves,  one  the  principal  and  the  other  the 
agent;  there  is  no  contract  with  the  company,  nor  has  she 
any  right  in,  or  control  over,  the  matter,  till  the  money  is 
raised,  and  the  stock  taken.  Till  that  time,  the  principal  and 
agent  alone  have  control  of  the  proceedings.  One  or  more 
of  the  voters  might  maintain  a  mandate  against  the  commis- 
sioners, because  he  or  they  would  have  a  legal  interest  in  it ; 
but  the  company  cannot  maintain  such  suit,  because  she  has 
no  legal  interest  to  enforce,  no  contract  ever  having  been 
made  with  her.  Nor  can  the  company  have  any  of  the 
money  raised  for  the  purpose  of  taking  stock,  till  she  has 
fully  constructed  the  road,  so  that  cars  shall  pass  over 
the  same.  The  17th  section  of  the  act  for  the  aiding  of  rail- 
roads does  not  conflict  with  the  above  section  of  the  consti- 
tution, but  clearly  warrants  our  ruling.    It  is  as  follows: 

"Sec.  17.  Afler  the  money  authorized  by  this  act  to  be 
appropriated  shall  have  been  levied  and  collected  as  afore- 
said, and  the  subscription  shall  have  been  made  on '  behalf 
of  the  county  or  township,  as  the  case  may  be,  the  railroad 
tcompany  for  whose  aid  the  same  shall  have  been  so  levied 
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and  collected,  having  fully  constructed  the  railroad  contem- 
plated in  said  petition,  so  that  trains  of  cars  shall  pass  over 
die  same,  shall  have  the  right  to  demand  and  have  said 
money  paid  over  according  to  the  intent  and  meaning  of  this 
act;  and  anyone  of  said  petitioners,  or  any  tax-payer  of  the 
county  or  township,  as  the  case  may  be,  may  compel  the 
same  to  be  done  by  mandate  against  the  county  commis- 
sioners." 

Here  it  will  be  seen  that  any  petitioner  or  tax-payer  may 
have  a  mandate.  Why?  Because  they  have  a  legal  inter- 
est in  the  matter,  but  the  company  cannot  prosecute  a 
mandate,  because  she  has  no  such  interest,  and  under  the 
rule  of  construction,  that  the  expression  of  one  excludes  all 
others,  she  is  excluded.  It  is  expressed  as  to  who  may  have 
a  mandate,  and  this  expression  excludes  all  others.  The 
authorities  fully  warrant  us  in  this  ruling.  Moses  on  Man- 
damus, page  194,  says:  ''It  has  been  held  that  a  private 
citizen  has  no  right  to  apply  for  a  mandamus  to  compel  a 
public  officer  to  perform  an  omitted  duty,  in  a  case  where  he 
is  not  directly  injured  by  its  non-performance.  That  where 
the  public  rights  are  to  be  subserved,  it  is  for  the  public 
officers  exclusively,  to  apply  for  the  writ.  Sanger  v.  The 
County  Commissioners  of  Kennebec,  25  Maine,  291 ;  People  v. 
Regents  of  the  University,  4  Mich.  98;  The  People  v.  The  In- 
spectors,  etc.,  State  Prison,  4  Mich.  187."  See  other  cases 
cited  by  Moses,  on  pages  195,  196,  ^/  seq,  Aspimvallv,  The 
Board  of  Comnirs  of  the  County  of  Daviess,  22  How.  U.  S, 
364,  is  a  strong  authority  against  the  right  of  the  railroad 
company  to  maintain  this  suit  We  take  the  following  case 
from  the ''Indiana  Legal  Register,"  of  October,  1 871,  Vol. 

I,  No.  I,  p.  5: 

"  Supreme  Court  op  Kansas. 

"The  Land  Grant  Railway  and  Trust  Company,  and  the 

Union  Pacific  Railway  Company,  Southern  Branch,  v.  The 

Board  of  Commissioners  of  Davis  County. 

"  Original  Proceeding  in  Mandamus  from  Davis  County. 

'^Valentine,  J. — In  this  action,  which  is  an  original  pro* 
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ceeding  in  mandamus,  commenced  May  26th»  1870,  the  plain- 
tiffs, the  Land  Grant  Railway  and  Trust  Company,  and  the 
Union  Pacific  Railway,  Southern  Branch  (now  the  Missouri, 
Kansas,  and  Texas  Railway  Company),  seek  to  compel  the 
defendant,  the  board  of  county  commissioners  of  Davis  county, 
to  subscribe  to  the  capital  stock  of  the  said  Union  Pacific  Rail- 
way Company,  Southern  Branch,  to  the  amount  of  one  hun-  • 
dred  and  sixty-five  thousand  dollars,  and  to  issue  in  payment 
therefor  an  equal  amount  of  bonds  of  said  Davis  county,  and 
deliver  them  to  said  plaintiffs. 

"  We  have  already  decided,  in  the  case  of  The  Land  Grani 
Railway  and  Trust  Company  v.  The  Board,  of  County  Com- 
missioners of  Coffey  County^  6  Kan.  245,  that  the  said'  Land 
Grant  Railway  and  Trust  Company  had  no  legal  capacity  to 
transact  any  kind  of  business  in  Kansas,  and,  therefore,  it 
follows  that  this  action  must  be  dismissed  as  to  said  Land 
Grant  Railway  and  Trust  Company. 

"  Whether  the  Union  Pacific  Railway  Company,  Southern 
Branch,  may  proceed  as  the  sole  plaintifl^  without  making  a 
new  application  for  a  writ  of  mandamifs,  we  are  not  asked 
to  decide.  We  shall,  therefore,  consider  this  action  as 
though  commenced  by  the  Union  Pacific  Railway  Company, 
Southern  Branch,  alone. 

"On  the  15th  of  July,  1867,  the  people  of  Davis  county 
voted  to  subscribe  to  the  capital  stock  of  the  Union  Pacific 
Railway  Company,  Southern  Branch,  to  the  amount  of  one 
hundred  and  sixty-five  thousand  dollars,  and  issue  in  pa}niient 
therefor  an  equal  amount  of  the  bonds  of  said  county,  upon  the 
following  conditions:  first,  that  one-half  of  the  bonds  shall 
be  issued  on  the  completion  of  the  road  ready  for  the  iron,  A 

ten  miles  from  the  commencement  thereof,  and  none  before, 
and  that  th6  other  half  shall  be  issued  on  completion  of  the 
next  ten  miles  ready  for  the  rolling  stock,  making  twenty 
miles  from  the  starting  point  to  Junction  City ;  second,  that 
the  said  road'  shall  be  commenced  at  Junction  City  within 
one  year  from  the  date  of  the  election ;  third,  that  it  shall 
be  completed  through  Davis  county  within  two  years  from 
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the  date  of  the  election;  fourth,  that  said  bonds  shall  not 
issue,  in  case  money  or  other  aid  is  hereafter  received  by- 
said  company  from  the  United  States  government;  fifth, 
that  the  county  reserves  the  right  to  purchase  the  bonds  at 
any  time  after  the  issue  at  the  market  value. 

"  We  will  assume,  for  the  purpose  of  this  argument,  that 
every  one  of  the  foregoing  conditions  was  fulfilled,  so  that 
the  county  commissioners  of  said  county  could  have  sub- 
scribed said  stock  and  issued  said  bonds,  if  they  had  so 
chosen. 

"Said  commissioners, however, never  subscribed  said  stock, 
and  never  agreed  to  subscribe  the  same;  and  the  railway 
company  never  asked  them  to  subscribe  until  about  the 
commencement  of  their  suit. 

The  questions  arising  in  this  case  are  as  follows: 
First.    Was  the  vote  of  the  people  of  Davis  county  of  « 
itself  a  contract  between- the  county  and  the  railway  com- 
pjuiy,  which  the  railway  company  can  enforce?  and,  if  not, 

''Second,  was  said  vote  of  itself  a  proposition  to  the  rail- 
way company,  which  the  railway  company"  could  accept  and 
make  binding  on  the  county?  and,  if  so,  must  the  acceptance 
be  a  formal  acceptance  in  writing,  or -a  verbal  acceptance? 
and  when  must  the  acceptance  be  made?  or  could  the  rail- 
way company  accept  the  proposition  by  simply  complying 
with  the  conditions  of  said  vote? 

**  But  if  there  was  no  contract  between  the  county  and  the 
railway  company,  then, 

"Third,  did  the  county  commissioners,  by  virtue  of«said 
vote,  owe  a  duty  to  subscribe  said  stock  to  any  one,  which 
they  could  be  compelled  to  perform,  or  had  they  a  discretion 
in  the  matter?  and  if  they  did  owe  a  duty,  to  whom  did 
they  owe  it,  the  railway  company  or  to  the  people  of  Davis 
county?  and  if  not  to  the  railway  company,  then  is  the  rail- 
way company  entitled  to  a  writ  of  mandamus  to  compel 
them  to  subscribe  said  stock? 

"  The  nature  of  a  contract  is  pretty  clearly  defined  in  the 
case  of  The  State  v.  Barker,  4  Kan.  379.    A  contract  is  *  the 
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agreement  of  two  competent  parties,  about  a  legal  and  com- 
petent subject-matter,  upon  a  mutual  legal  consideration, 
with  a  mutuality  of  obligation.'     i  Ohio  St  657. 

"  Taking  this  definition  of  a  contract  to  be  correct,  it  is 
clear  that  no  contract  was  ever  made  between  the  county  of 
Davis  and  the  t:ailway  company.  No  agreement  was  ever 
made  by  either  party,  and  neither  party  was  ever  bound. 

**  It  seems  to  be,  partially  at  least,  admitted  by  the  plaintifEs 
that  the  vote  alone  of  the  people  of  Davis  county*  did  not 
create  a  contract  between  the  county  and  the  railway  com- 
pany ;  but  it  is  claimed  that  the  vote  was  of  itself  a  propo- 
sition to  the  railway  company,  which  the  railway  company 
accepted  by  performing  the  condition  of  the  vote,  and  there- 
by a  contract  was  created  between  the  railway  company  and 
the  county,  and  binding  upon  the  county.  But  counties  do 
not  act  in  their  primary  capacity  in  making  contracts;  *  they 
act  only  through  their  legally  constituted  agents. 

''  It  is  the  commissioners  of  the  county  only  that  are  author- 
ised to  subscribe  stock  in  a  railway  company,  and  not  the 
people  of  the  county.  Laws  of  1866,  p.  72.  And  a  railway 
company  cannot  contract  with  a  county  In  any  way  except 
through  the  county  commissioners. 

"  The  plaintiff  claims  that  this  transaction  is  anal<^ou$  to 
the  case  where  a  person  offers  a  reward  for  the  recovery  c^ 
stolen  property,  or  for  sonte  other  purpose ;  but  there  are  at 
least  two  very  great  distinctions. 

**  A.  makes  a,  propoisition  to  the  whole  world  that  he  will 
pay  one  hundred  dollars  reward  to  the  person  who  will 
return  him  his  stolen  horse.  B.  accepts  the  proposition, 
impliedly  at  least,  and  returns  the  horse.  Here  is  a  contract 
binding  on  A.  But  suppose  that  A.  authorized  his  agent, 
C,  to  make  the  proposition,  but  C  refused  to  do  so,  and  the 
proposition  was  never  made,  but  that  notwithstanding  no 
proposition  was  ever  made,  B.  returns  the  horse ;  is  A.  liable 
for  the  one  hundred  dollars  ?  Or  suppose  that  A.  offers  a 
reward  to  B.  for  building  a  house  on  B.'s  own  land,  and  just 
such  a  house  as  B.  intends  to  build,  whether  the  proposition 
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is  made  or  not,  and  B.,  without  accepting  the  proposition  of 
A.,  expressly,  builds  a  house;  is  A.  liable? 

"  In  this  case,  the  people  of  Davis  county  did  not  make 
any  proposition  to  the  railway  company,  but  simply  author- 
ized their  agents,  the  county  commissioners,  to  make  a 
proposition  to  said  company  to  subscribe  said  stock  in  the 
company,  provided  the  company  should  build  their  road 
through  Davis  county ;  a  thing  which  it  must  be  presumed 
the  company  intended  to  do,  whether  the  stock  was  sub- 
scribed or  not,  as  the  corporation  was  created  and  organized, 
among  other  things,  for  that  express  purpose,  long  before 
said  vote  was  had. 

''  Suppose  a  railroad  company  is  organized  with  a  capital 
stock  of  three  hundred  thousand  dollars,  for  the  purpose  of 
building  a  railroad  from  the  town  of  A.  to  the  town  of  B., 
and  one  of  the  counties  through  which  the  road  is  located, 
without  the  express  consent  of  the  railroad  company,  votes 
to  subscribe  three  hundred  thousand  dollars  of  stock  in  said 
company  when  the  road  shall  be  completed,  and  the  company 
proceeds  under  their  charter  and  builds  their  road;  then  is 
the  company  bound  to  allow  the  county  to  subscribe  said 
stock,  which  is  all  there  is,  and  deliver  over  to  the  county 
their  charter,  their  franchises,  and  all  their  property  ?  Sup- 
pose the  company  in  the  meantime  had  sold  a  portion  of 
their  stock  to  individuals,  one-half  of  it,  or  the  Tdiole  of  it, 
so  that  the  company  could  not  deliver  to  the  county  the 
three  hundred  thousand  dollars  of  stock ;  what  then  ?  And 
suppose  that  the  stock  had  advanced,  and  the  bonds  had 
depreciated  in  value,  so  that  the  stock  was  worth  the  most ; 
would  the  railroad  company  then  be  bound  ?  And  if  for 
any  reason  there  is  no  contract  that  can  bind  the  railroad 
company,  is  there  any  contract  that  can  bind  the  county  ? 
As  a  general  proposition,  (with  but  one  exception  that  I  now 
think  of,  and  that  is,  where  a  person  of  full  age  contracts 
with  a  minor),  a  contract,  to  betinding  on  either  party,  must 
be  binding  on  both.     22  How.  364;  12  B.  Mon.  144,  et  seq.; 
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22  111.  147,  et  seq.;  18  Barb.  317,  etseq.;  2I  Wend.  139,  et 
seq, 

**  It  is  our  opinion  that  there  never  was  any  contract  between 
the  county  and  the  railway  company;  and  therefore,  as  a 
necessary  consequence,  the  county  commissioners,  who  are 
the  agents  and  representatives  of  the  county,  and  not  of  the 
railway  company,  owe  no  duty  to  the  railway  company;  and 
as  a  further  consequence,  the  said  commissioners  could  not 
be  compelled,  on  any  application  of  the  railway  company,  to 
subscribe  said  stock. 

''The  writ  of  mandamus  is  refused,  all  the  justices  concur- 
nng." 

This  opinion  will-  appear  in  6  Kan.,  which  is  not  in  the 
state  law  library,  and  we  regard  it  as  clearly  in  point  in  the 
case  now  in  judgment.  There  was  no  contract  between  the 
parties  to  this  suit,  and  the  company  had  no  right  to  compel 
the  commissioners  to  do  a  thing,  the  result  of  which  the 
company  would  not  be  bound  to  accept.  If  the  money  had 
been  collected,  and  the  commissioners  had  offered  to  take 
stock  and  pay  for  it  with  the  money  at  par,  the  railroad  com- 
pany would  not  be  bound  to  receive  the  money  and  deliver 
the  stock ;  nor  would  the  company  have  done  so,  if  the  stock 
had  risen  largely  above  par.  Rights  and  duties,  both  in 
morals  and  law,  are  correlative ;  and  he  who  claims  a  right 
must  be  bound  by  a  duty.  As  the  company  was  under  no 
legal  obligation  to  receive*  the  money  and  give  stock  for  it, 
she  could  not  compel  the  collection  or  payment  over  of  the 
money  when  collected. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee^ 
with  instructions  to  the  court  below  to  sustain  the  demurrer 
to  the  complaint. 

C.  Denby^  for  appellant 
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Falkner  £t  al.  t'.  Colshear  ex  al. 

Mechanic's  'Lix^.-^-^Recarding  Notice. — Notice  of  intention  to  hold  a  me- 
chanic's lien  most  be  recorded  in  a  book  kept  for  that  ptupose.  Recording  the 
notice  in  the  mortgage  record  is  a  nullity. 

Same.—- A^rruv/  Woman, — ^Where  a  married  woman  is  the  owner  of  real  estate 
in  her  own  right,  and  the  proper  steps  have  not  been  taken  to  create  a 
mechanic's  lien,  in  the  absence  of  any  contract  made  by  her  for  the  making 
of  improvements  thereon,  and  in  the  absence  of  evidence  showing  that  the 
improvements  made  were  necessary  to  the  full  and  complete  enjoyment  of 
her  separate  property,  neither  she  nor  her  real  estate  can  be  held  liable  for 
the  making  of  such  improvements. 

APPEAL  from  the  Ripley  Circuit  Court. 

BusKiRK,  C.  J. — ^This  was  an  action  by  the  appellees  against 
the  appellants,  to  enforce  a  mechanic's  lien  upon  the  separate 
real  estate  of  Mrs.  Sarah  L.  Falkner,  for  work  done  in  the 
erection  of  a  house  and  other  buildings  thereon. 

Numerous  errors  have  been  assigned  by  the  appellants, 
but  we  shall  only  find  it  necessary  to  examine  one  of  them, 
as  the  motion  for  a  new  trial  presents  for  our  decision  a 
question  which  is  vital  and  decisive  of  the  right  of  the  plain- 
tifis  to  recover  in  this  action. 

There  was  issue;  trial  by  court;  finding  for  the  plaintiffs; 
motion  for  a  new  trial;  motion  overruled;  and  proper  excep- 
tions.    The  evidence  is  in  the  record  by  a  bill  of  exceptions. 

The  land  upon  which  the  house  and  other  buildings  were 
erected  was  owned  and  hdd  as  the  separate  property  of  Mrs. 
Falkner.  The  contract  for  the  buildings  was  made  by  Ches- 
ter R.  Falkner  with  Louis  L.  Kelley,  by  which  Kelley  agreed 
to  erect  certain  buildings  for  an  agreed  sum.  Tliere  is  no- 
evidence  tending  to  show  that  Mr.  Falkner  was  acting  as  the 
agent  of  his  wife,  or  that  Mrs.  Falkner  was  in  any  event  to 
be  liable  for  the  sum  agreed  to  be  paid,  or  that  any  charge 
was  to  be  created  on  her  separate  estate.  The  appellees 
were  employed  by  Kelley.  Falkner  paid  Kelley  the  entire 
amount  agreed  to  be  paid,  and  for  some  extra  work.  The 
appellees  did  not  serve  any  notice  on  Falkner,  that  they  in- 
tended to  hold  him  personally  liable,  under  section  649  of 
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the  code,  as  amended  by  the  act  of  March  lith,  1867.  3 
Ind.  Stat.  335. 

It  is  claimed  by  the  appellees,  that  Chester  R.  Falkner 
agreed  to  pay  their  wages  from  a  certain  specified  time,  but 
as  no  personal  judgment  was  rendered  against  Falkner,  no 
question  arises  in  the  record  for  our  decision  on  this  point 

Within  proper  time  after  the  completion  of  the  work,  the 
appellees  filed  in  the  recorder's  office  notices  of  intention  to 
hold  a  lien  on  said  property.  The  notices  were  recorded  in 
the  record  of  mortgages.  It  is  provided  by  section  650  of 
the  code,  as  amended  in  1867,  that  notice  shall  be  filed  in 
the  recorder's  office  of  the  intention  to  hold  a  lien,  and  that 
''the  recorder  shall  record  the  notice,  when  presented,  in  a 
book  to  be  kept  for  that  purpose,  for  which  he  shall  receive 
twenty-five  cents."     3  Ind.  Stat.  336. 

It  was  shown  upon  the  trial  that  the  recorder  of  said 
county  had  procured,  and  had  in  his  office,  at  the  time  the 
notices  in  this  case  were  presented,  a  book  known  as  a 
**  Mechanic's  Lien  Record."  The  recording  of  the  notices  in 
the  mortgage  record  was  a  nullity.  There  can  be  no  lien 
unless  the  notices  were  recorded.  MUliHn  v.  Armstrongs 
17  Ind.  456,  and  cases  there  cited. 

The  following  judgment  was  rendered  by  the  court:  *'It 
is  therefore  considered  by  the  court  that  the  plaintiff)  Wm. 
H.  Colshear,  recover  said  sum  of  thirty-four  dollars  and  fif- 
teen cents,  as  also  his  costs ;  that  said  William  Stegner 
recover  said  sum  of  twenty-six  dollars,  as  also  his  costs;  and 
that  said  real  estate  above  described  be  sold  on  an  order  of 
sale  to  be  issued  herein,  as  other  lands  are  sold  on  execution, 
to  satisfy  said  judgment,  interest,  and  costs.'* 

The  above  judgment  cannot  be  sustained.  There  was  no 
personal  judgment  against  Chester  R.  Falkner,  and,  of  course, 
no  personal  judgment  could  have  been  rendered  against  his 
wife.  Mrs.  Falkner  was  the  owner,  in  fee,  in  her  own  right, 
of  the  real  estate  upon  which  the  improvements  were  made. 
There  are  at  least  three  modes  in  which  the  separate  property 
of  a  married  woman  maybe  encumbered;  firsts  by  a  deed  in 
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which  her  husband  joins ;  second^  where  she  has  made  a 
contract  for  the  erection  of  buildings  thereon,  and  the  proper 
steps  have  been  taken  to  enforce  a  mechanic's  lien ;  third, 
where  a  married  woman  has  made  an  express  contract  for 
the  making  of  improvements  on  her  separate  property, 
which  improvements  were  necessary  to  the  full  and  complete 
enjoyment  thereof,  and  where  it  was  expressly  indicated  by 
her  that  she  intended  to  charge  her  separate  propert>%  and 
where  the  other  contracting  party  made  the  contract  looking 
to,  and  relying  upon,  such  separate  property. 

There  was  no  deed  in  which  her  husband  joined.  The 
proper  and  necessary  steps  were  not  taken  to  create  or  en- 
force a  mechanic's  lien.  There  was  no  contract  made  by 
Mrs.  Falkner  for  the  making  of  said  improvements.  There 
was  no  evidence  showing  that  the  improvements  maule  were 
necessary  to  the  full  and  complete  enjoyment  of  her  separate 
property.  Kantrowits  v.  Pratlter,  31  Ind.  92;  Lindley  v. 
Cross ^  31  Ind.  106;  HasJuagen  v.  Specker^  36  Ind.  413; 
Capp  V.  Stewart,  38  Ind.  479.  The  court  erred  in  overruling 
the  motion  for  a  new  trial 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  for  further  proceedings  in  accord- 
ance with  this  opinioxL 

E.  P.  Ferris  and  H.  T.  Lipperd,  for  appellants. 

W.  D.  WUlson  and  T.  E,  Willson,  for  appellees. 


1^  Temple  et  al.  v.  Lasher. 

VsjLcncE.'^Assignment  of  Error,-^hn  assignment  that  the  court  erred  in  ex- 
cluding the  evidence  of  a  certain  witness  raises  no  question,  where  there  is  no 
general  assignment  that  the  court  erred  in  overruling  a  motion  for  a  new  trial, 
and  there  is  an  assignment  of  error  in  refusing  to  grant  a  new  trial  placed  on 
other  specific  grounds  only;  although  the  exclusion  of  the  evidence  was  men- 
tioned  in  the  motion  as  a  reason  for  a  new  tnal* 
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Motion  for  New  TvnAL.-^Afiseondua  of  Jury, — ^A  motion  for  a  new  trial  on 
the  ground  of  miscondnct  of  the  jury,  if  not  supported  by  affidayit,  is  prop- 
erly disr^;arded. 

APPEAL  from  the  Perry  Common  Pleas. 

Downey,  J. — Action  by  the  appellee  against  the  appel- 
lants on  a  promissory  note,  and  for  work  and  labor,  money 
paid,  and  goods  sold  and  delivered,  there  being  in  the  com- 
plaint a  count  on  the  note,  and  another  for  the  other  causes 
of  action.  The  defendants  pleaded  a  general  denial,  and 
there  was  an  agreement  that  under  the  issue  thus  formed, 
all  matters  might  be  given  in  evidence.  There  was  a  trial 
of  the  cause  by  a  jury,  and  a  verdict  for  the  plaintiff  for 
three  hundred  dollars  on  the  note,  and  fifteen  dollars  on  the 
account.  A  motion  made  for  a  new  trial  by  the  defendants 
was  overruled,  and  final  judgment  rendered  on  the  verdict. 

The  defendants  appealed  and  have  here  assigned  errors 
as  follows :  first,  excluding  the  evidence  of  the  witness 
Andrew  Miller ;  second,  in  overruling  the  appellants'  motion 
for  a  new  trial  on  the  ground  of  the  misconduct  of  the  jury 
that  tried  the  cause;  third,  in  overruling  the  motion  of 
appellants  for  a  new  trial  on  the  ground  that  the  verdict  of 
the  jury  is  not  sustained  by  sufficient  evidence;  fourth,  in 
overruling  the  motion  for  a  new  trial  on  the  ground  that  the 
verdict  of  the  jury  is  contrary  to  law. 

There  is  no  general  assignment  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial.  The  first  assignment 
of  error  raises  no  question.  Nor  can  we  examine  the  ques- 
tion whether  the  testimony  of  Miller  was  or  was  not  prop- 
erly excluded.  Although  the  exclusion  of  his  evidence  is 
mentioned  as  a. reason  for  a  new  trial,  the  refusal  to  grant  a 
new  trial,  except  on  other  grounds,  is  not  assigned  for  error. 
S^mth  V.  Crigler^  29  Ind.  516;  Whidnger  v.  Nelson,  29  Ind. 
441 ;  Herrick  v.  Buntings  29  Ind.  467;  The  Belief ontaine 
R.  W.  Co,  V.  Reed,  33  Ind.  476. 

The  allegation  with  reference  to  the  misconduct  of  the 
jury  was  not  supported  by  affidavit  in  the  court  below,  as 
required  by  the  code  (2  G.  &  H.  215,  sec.  355),  and  hence 
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was  properly  disregarded  by  the  common  pleas,  as  it  must 
be  by  us. 

The  facts  of  the  case,  as  disclosed  by  the  evidence,  do  not 
warrant  us  in  disturbing  tHe  judgment  in  the  common  pleas. 
The  evidence  as  to  whether  there  was  or  was  not  a  warranty 
of  the  boat,  which  was  the  ground  of  defence,  was  quite 
contradictory.  That  question  must  remain  as  settled  by  the 
jury. 

The  judgment  is  affirmed,  with  costs. 

S.  K.  Wolfe^  for  appellants. 

E.  R.  Hatfield,  W.  H.  Peckinpaugh,  and  y.  B.  Black,  for 
appellee. 


Glass  et  al.  v.  The  State. 

Recognizance. — Suit  on, — Criminal  Courts, — ^An  action  cannot  be  commenced 
against  the  bail  upon  a  forfeited  recognizance,  until  after  the  adjournment  of 
the  term  of  court  at  which  the  forfeiture  occurred;  and  this  rule  applies  to 
criminal  courts,  that  hold  but  two  terms  in  each  year. 

• 

APPEAL  from  the  Jefferson  Common  Pleas. 

Worden,  J. — Samuel  Rea  was  indicted  in  the  criminal 
court  of  Jefferson  county  for  a  felony,  and  entered  into  a  re- 
cognizance for  his  appearance  in  that  court  on  the  14th  of 
November,  1870,  to  answer  the  charge,  with  George  Glass 
as  his  surety.  On  the  non-appearance  of  Rea,  the  recog- 
nizance was  duly  declared  forfeited  by  order  of  the  proper 
court. 

This  suit  was  commenced  on  the  recognizance  against  both 
the  principal  and  surety,  on  the  8th  of  December,  1870.  The 
recognizance  was  taken  on  the  17th  of  September,  1870, 
and  during  the  July  term  of  the  criminal  court  for  that  year. 

The  question  is  raised,  whether  the  action  was  not  prema- 
turely brought     It  appears  by  an  answer  filed,  to  which  a 
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demurrer  was  sustained,  that  when  the  action  was  commenced, 
the  July  term  of  said  criminal  court  had  not  ended,  but  that  the 
court  was  still  in  session  as  apart  of  the  July  term  aforesaid. 

The  act  organizing  the  criminal  court  of  Jefferson  county- 
provides  that  it  shall  sit  on  the  first  Mondays  in  January 
and  July  of  each  year,  "and  shall  hold  for  six  months  if  the 
business  require  it.*'     3  Ind.  Stat.  176,  sec.  2. 

Sec.  47,  2  G.  &  H.  398,  provides  for  declaring  a  recogni- 
zance forfeited.  The  next  following  section  proyides,  that 
the  prosecuting  attorney  may,  at  any  time  after  the  ad- 
journment of  the  court,  proceed  by  action  against  the  bail 
upon  the  recognizance. 

Under  this  statute,  an  action  cannot  be  commenced  against 
the  bail  until  after  the  adjournment  of  the  court  at  which 
the  recognizance  is  declared  forfeited.  The  forfeiture  might 
be  set  aside  during  the  term,  and  perhaps  afterward,  on  good 
cause  shown;  and,  indeed,  the  bail  may  surrender  his  prin- 
cipal at  any  time  before  final  judgment  against  himself  on 
the  recognizance,  and  on  payment  of  costs  be  discharged 
from  all  liability  thereon.     Sec.  44. 

The  creation  of  criminal  courts  with  six-month  terms  was 
probably  not  contemplated  when  the  above  cited  provision 
was  enacted ;  and  some  legislation  may  be  needed  to  prevent 
long  delay  in  bringing  suits  in  some  cases  upon  forfeited 
recognizances.  But  if  this  be  so,  it  is  not  matter  of  surprise. 
No  new  system  in  law  is  perfect  in  its  inception.  Time  and 
experience  only  can  develop  its  imperfections  and  indicate 
the  needed  amendments.  We  leave  the  matter  in  the  hands 
of  the  legislature,  and  hold  that  under  the  law,  as  it  now 
stands,  an  action  cannot  be  commenced  against  the  bail  upon 
a  forfeited  recognizance  until  after  the  adjournment  of  the 
court  at  which  the  forfeiture  was  declared. 

The  court  below  erred  in  sustaining  the  demurrer  to  the 
answer  in  question. 

The  judgment  below  is  reversed,  and  the  cause  remanded. 

y.  Y.  Allison  and  W.  T.  Friedley^  for  appellants, 

B.  W.  Hanna^  Attorney  General,  for  the  State. 
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Sanders  v.  Sanders  et  al. 

VLEADiKG.r^Amswer.^'D^murrer.^-^An.  answer  which  assumes  to  answer  the 
entire  cause  of  action,  but  which  answers  only  a  port,  is  bad. 

APPEAL  from  the  Henry  Common  PleaSi 

BusKiRK,  C.  J. — ^The  only  question  presented  by  the  record 
IS,  whether  the  court  erred  in  overruling  a  demurrer  to  the 
fourth  paragraph  of  the  answer. 

This  was  a  claim  filed  by  Uxum  Sanders,  the  appellant, 
against  the  estate  of  Joseph  Sanders,  deceased.  The  claim 
consisted  of  various  items  for  work  and  labor  done  and  per- 
formed by  the  appellant  for  the  deceased,  and  extended  from 
July  5th,  1862,  to  February  20th,  1870.  The  aggregate 
amount  of  the  items  was  one  thousand  seven  hundred  and 
seventy-nine  dollars  and  seventy-three  cents,  and  the-  credits 
amounted  to  the  sum  of  four  hundred  and  fifty-one  dollars 
and  forty-nine  cents,  leaving  a  balance  due  of  one  thousand 
three  hundred  and  twenty-eight  dollars  and  twenty-three 
cents. 

The  executors  refused  to  allow  the  claim,  but  filed  an 
answer  thereto.  The  appellant  demurred  to  the  fourth  par- 
agraph of  the  answer.  The  court  overruled  the  demurrer, 
and  the  appellant  refiising  to  plead  further,  the  court  ren- 
dered judgment  for  the  appellees,  to  all  which  rulings  the 
appellant  excepted,  and  prosecutes  this  appeal  and  seeks  a 
reversal  of  the  judgment  for  the  alleged  error  of  the  court 
in  overruling  the  demurrer  to  the  said  fourth  paragraph  of 
the  answer. 

The  fourth  paragraph  of  the  answer  reads  as  follows: 

"4.  That  in  September,  1864,  the  said  decedent  executed 
and  delivered  to  the  sard  plaintiff,  and  Wright  Sanders,  and 
Arthur  Sanders,  a  deed  of  conveyancie,  a  copy  of  which  is 
filed  herewith,  conveying  to  them  the  premises  therein  de- 
scribed, in  consideration  that  the  grantees  therein  should 
keep,  support,  and  maintain  the  said  Joseph  Sanders  during 
his  lifetime,  and  that  the  several  claims  and  items  sued  on 
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are  for  keeping,  maintaining,  and  supporting  said  Sanders, 
and  for  no  other  cause  or  account;  and  that  the  said 
grantees,  at  the  time,  to»wit,  in  the  lifetime  of  said  grantor, 
and  at  the  time  of  the  execution  of  said  deed,  took  pos- 
session of  said  premises,  and  have  ever  since  that  time 
occupied  the  same  under  the  said  title  deed;  wherefore,  the 
defendants  say  they  are  not  indebted  in  any  sum  to  said 
plaintiff." 

The  deed  referred  to  in  the  above  answer  was  from  Joseph 
Sanders  to  Wright  Sanders,  Arthur  Sanders,  and  Uxum 
Sanders,  who  are  described  as  the  children  of  the  grantor, 
and  conveyed  certain  lands  therein  described  upon  the  terms 
and  conditions  therein  contained,  and  in  consideration  of 
natural  love  and  affection.  The  conditions  are  as  follows: 
"That  said  grantor  is  to  have  the  control  and  management 
of  said  real  estate  and  the  proceeds  of  the  rent  thereof 
during  his  lifetime,  and  that  said  grantees  shall  not,  in  any 
way,  convey  or  encumber  said  real  estate  during  his,  the  said 
grantor's,  lifetime;  that  said  grantor  is  to  reside  and  live  on 
said  farm  at  his  option  and  pleasure;  the  said  grantees  are 
not  to  have  possession  of  said  real  estate  conveyed  by  this 
deed,  as  under  this  deed,  during  the  lifetime  of  said  Joseph 
Sanders,  except  as  may  hereafter  be  agreed  upon  by  said 
parties;  said  grantees  are  to  take  good  care  of  said  grantor, 
support  and  maintain  him  out  of  the  proceeds  of  such  farm 
during  his  life.  If  said  grantees  shall,  in  any  respect,  violate 
or  neglect  any  of  the  conditions  and  terms  above  stated,  then 
this  deed  to  be  void,  and  the  said  land  to  reinvest  in  said 
grantor." 

We  are  of  the  opinion  that  the  court  erred  in  overruling  the 
demurrer  to  the  fourth  paragraph  of  the  answer.  The  facts 
set  up  therein  were  pleaded  in  bar  of  the  entire  cause  of  ac- 
tion. The  facts,  as  they  were  pleaded,  did  not  constitute 
a  bar  to  the  entire  cause  of  action.  The  first  item  in  the  claim 
was  on  the  Sth  of  July,  1862.  The  deed  was  executed  on 
the  19th  of  September,  1864.  Between  these  two  dates,  the 
items  in  the  account  amount  to  about  three  hundred  dollars. 
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The  substance  of  the  answer  is^  that  the  appellant  should 
not  recover,  because  the  work  done  and  services  rendered 
were  done  and  performed  under  the  contract  contained  in 
the  deed.  But  there  is  no  allegation  in  the  answer  that 
there  was  any  agreement,  other  than  that  set  up  in  the  deed, 
for  the  support  of  the  decedent ;  nor  is  it  averred  that  the  work 
which  had  been  done  priof  to  the  execution  of  the  deed 
constituted  any  part  of  the  consideration  or  inducement  to 
such  deed,  or  that  such  work  was  to  be  compensated  for  by 
the  conveyance  of  the  farm.  The  contract  set  out  in  the 
deed  was  prospective,  and  there  is  no  averment  that  it  was 
to  have  any  retroactive  operation.  As  the  answer  assumes 
to  answer  the  entire  cause  of  action,  and  £ul3  to  do  so,  it 
was  bad. 

For  this  error,  the  judgment  must  be  reversed.  There 
are  other  defects  in  the  answer,  but  these  can  be  obviated 
when  a  new  answer  is  prepared. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  sustain  the 
demurrer,  to  the  fourth  paragraph  of  the  answer,  and  for^ 
further  proceedings  in  accordance  with  this  opinion. 

E.  H.  Bundy  and  y.  T.  Mellett,  for  appellant. 

M.  E.  Farkner^  y.  Braivn^  and  R.  Z.  Polk^  for  appellees. 


DORSCH  ET  AL.  V.  ROSENTHALL. 

P&ACTias. — Motion  for  New  Trial. — ^In  a  suit  upoa  a  note  wA  to  fosedose  a 
mortgage,  where  a  new  trial  was  asked  for  alleged  error  in  receiving  in  evidence 
a  note  differing  from  the  note  described  in  the  mortgage,  the  motion,  it  was 
heidf  should  have  pointed  out  in  what  particular  the  difference  existed. 

Same. — Foreclosure.  —  Variance, — In  a  suit  to  Ibreckse  a  mor^;age,  if  a  note  is 
filed  with  the  complaint,  and  alleged  to  be  the  same  note  mentioned  in  the 
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moTtggige,  and  it  is  proved  on  the  trial  to  be  such,  this  will  cure  a  defective 
description  of  the  note  in  the  moxtgage. 

Same. — Motion  for  New  TVial. — A  motion  for  a  new  trial,  on  the  ground  of 
receiving  improper  evidence,  or  excluding  proper  evidence,  must  call  the  at- 
tention of  the  court  to  the  particular  improper  evidence  admitted,  or  the 
particular  proper  evidence  offered  and  rejected. 

Same. — Court. — Term. — ^If  a  trial  is  in  progress  at  the  time  when  by  law  the 
term  of  the  court  would  expire,  the  term  shall  be  deemed  to  extend  to  the 
>  close  of  the  trial. 

APPEAL  from  the  Howard  Common  Pleas. 

Pettit,  J. — ^This  suit  was  brought  by  the  appellee  against 
Ferdinand  Dorsch  and  Maria  Dorsch,  his  wife,  to  obtain 
judgment  on  certain  promissory  notes  against  him,  which 
bad  been  given  for  real  estate  which  had  been  conveyed  to 
Maria,  his  wife,  and  against  her  to  foreclose  the  mortgage 
which  had  been  given  to  secure  the  payment  of  the  notes, 
being  the  purchase-money ;  and  against  James  W.  Robinson 
and  Alice,  his  wife,  Robinson  having  purchased  the  fee  sim- 
ple from  Dorsch  and  wife  atfter  the  mortgage  was  given. 

Issues  were  formed,  to  which  no  exceptions  were  taken, 
however  bad  they  may  have^been.  Trial  by  the  court,  finding 
for  appellee  in  the  proper  sum,  and  for  foreclosure,  sale,  etc. 
Motion  for  a  new  trial  overruled,  and  exception  and  judg- 
ment on  the  finding.  There  are  many  assignments  of  error 
in  form,  but  none  in  law,  except  the  overruling  of  the  motion 
for  a  new  trial. 

The  causes  for  a  new  trial  are, 

**  First.  That  the  court  erred  in  receiving  in  evidence  the 
notes  of  F.  Dorsch,  in  support  of  the  complaint,  they  being 
a  different  set  of  notes  from  the  notes  described  in  the  mort- 
gage." 

This  cause  is  not  sufficiently  specific.  It  should  have 
pointed  out  in  what  particular  the  supposed  defence  existed. 
The  mortgage  and  notes  are  made  parts  of  the  complaint, 
and  were  filed  with  it;  and  we  have  carefully  compared 
them,  and  there  is  no  legal  difference  between  the  notes  and 
^eir  description  in  the  mortgage.  But  if  the  notes  were  not 
iperfectly  described  in  the  mortgage,  they  were  filed  with 
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the  complaint  and  alleged  to  be  the  same ;  and  this  would 
explain  and  cure  any  imperfection  in  their  description  in  the 
mortgage,  especially  as  two  witnesses,  one  the  notary  public 
who  made  out  all  the  papers,  and  the  other  having  had  their 
custody  for  a  long  time,  swore  positively  that  they  were  the 
notes  given  for  the  real  estate,  and  to  secure  the  payment  of 
\diich  the  mortgage  was  executed. 

"  Second.  The  court  received  improper  evidence  on  the 
part  of  the  plaintiff 

"Third.  The  court  erred  in  rejecting  proper  evidence 
ofiered  by  the  defendant."  9^ 

These  causes  are  not  sufficient  They  should  point  out,  and 
call  the  attention  of  the  court  to,  the  particular  improper 
evidence  admitted,  and  the  supposed  proper  evidence  offered 
and  rejected  by  the  court. 

"Fourth.  The  finding  of  the  court  is  not  sustained  by  the 
evidence.  * 

"Fifth.  The  finding  and  judgment  are  contrary  to  law  and 
the  evidence." 

The  evidence  and  the  law  have  both  been  examined  by  us, 
and  they  not  only  warrant,  but  demand,  the  finding  and  judg- 
ment The  sixth,  seventh,  and  eighth  causes  are  mere  repe- 
titions of  the  foregoing  causes,  and  are  fully  answered  above. 

"  Ninth.  The  judgment  is  void,  it  having  been  rendered 
by  the  judge  of  the  court,  after  the  September  term  of  said 
court  had  expired,  and  done  in  vacation,  and  judgment  and 
decree  made  after  the  term  of  said  court  had  expired;  was  not 
signed  by  the  judge  of  said  court,  which  was  made  after  the 
last  day  of  said  September  term  had  expired,  ever  signed 
by  said  judge." 

We  have  literally  copied  this  cause  for  a  new  trial,  and 
find  it  difficult  to  tell  what  is  meant  by  it.  In  one  branch 
it  seems  to  complain  that  the  order  book  was  not  signed  by 
the  judge  before  the  motion  for  a  new  trial  was  made.  This 
ought  not  and  should  not  have  been  done.  The  transcript 
shows  that  as  soon  as  tiie  finding  of  the  court  was  announced, 
the  motion  and  causes  for  a  new  trial  were  filed,  argued. 
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overruled,  and  final  judgment  rendered.  Here  was  an  ac- 
tion  of  the  court  after  the  causes  for  a  new  trial  were  filed, 
and  consequently  they  could  not  show  as  a  cause  for  a  new 
trial,  that  the  final  order  was  not  «giied  by  the  judge.  It 
was  his  duty  to  do  it,  and  until  the  contrary  appears,  we  shall 
presume  he  did  his  duty.  The  other  brandi  of  the  cause 
for  a  new  trial  seems  to  raise  the  question  of  jurisdiction, 
the  court  having  sat  and  rendered  its  judgment  one  day 
after  the  regular  term  had  expired.  The  regular  term  ex- 
pired on  Saturday,  October  24th,  187a  On  that  day  this 
case  was  on  trial,  as  the  transcript  shows  all  &e  evidence 
heard;  but  night  coming  on,  the  judge  weary,  and  there  not 
being  time  to  finish  the  case,  the  judge  adjourned  from  Sat- 
urday till  Monday  morning,  and  closed  the  case.  This  was 
clearly  right.  2  G.  &  H.  27,  sec.  32.  "  Whenever  there  is 
a  trial  begun  and  in  progress  at  the  time  when  by  law  the 
term  of  such  court  would  expire,  the  term  shall  be  deemed 
to  extend  to  the  close  of  such  trial." 

We  believe  there  is  no  error,  not  even  a  technical  one,  in 
this  record,  that  we  have  been  able  to  see.  Sure  we  are  that 
the  substantial  rights  of  the  parties  have  been  fully  pro- 
tected.   See  2  G.  &  H.  122,  see*  lOi. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 

y.  W.  Robinson,  for  appellants. 

M.  Bell  and  A.  S.  Bell^  for  appellee. 


Gordon  et  al.  v.  Swift. 

PLEADUiG* — Demurrerr^K  demnzrer  to  «a  answer,  asajgawy  ^  causey  that 
the  answer, «  as  a  defence  toplaintifirs  cause  of  8CtioD«  is  not  sufficient  in  law/* 
19  bad  nnder  the  statute. 

APPEAL  from  the  Floyd  Circuit  Court. 
Downey,  J. — The  appellee  sued  the  appelknts,  alleging  in 
Kis  complaint  that  John  Gordon,  Sr.,  John  Gordon,  Jr.,  and 
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Helen  L.  Gordon  executed  to  him  a  promissory  note,  and  that 
John  Gordon,  Jr^  and  Helen  L.  Gordon  executed  to  him  a 
mortgage  on  certain  real  estate  to  secure  the  payment  of  the 
note.  There  was  a  prayer  for  judgment  for  four  thousand  dol- 
larsy  the  foreclosure  of  the  mortgage,  and  for  judgment  against 
John  Gordon,  Sn,  and  John  Gordon,  Jn,  for  any  amount  not 
made  by  the  sale  of  the  mor^ged  premises.  One 
Ferstegge  was  made  a  defendant,  because  he  had,  or  claimed 
to  have,  a  lien  on  or  claim  to  the  mortgaged  premises,  ac- 
quired by  him  subsequent  to  that  of  the  plaintiff. 

The  defendants  all  united  in  an  answer  to  these  para* 
graphs,  and  John  Gordon,  Sr.,  and  John  Gordon,  Jr., 
pleaded  an  additional  paragraph  of  answer,  in  which  the 
other  defendants  did  not  join. 

The  first  paragraph  set  up  a  counter  claim,  growing  out 
of  an  alleged  warranty  of  die  personal  property,  the  sale 
and  delivery  of  which  were  the  consideration  of  the  note  on 
which  the  suit  was  brought,  and  a  breach  of  such  warranty, 
by  which  it  vras  alleged  there  had  been  a  fiiilure  of  the  con- 
sideration of  the  note  in  parL 

The  second  paragraph  alleged  a  want  of  consideration. 

The  third  paragraph  was  like  the  first,  with  this  difference, 
that  it  set  out  a  written  warranty  of  the  goods. 

The  fourth,  which  was  pleaded  by  the  two  Gordons,  relied 
upon  a  set-off  growing  out  of  the  breach  of  the  same  war- 
ranty. 

The  plaintiff  demurred  to  the  first,  third,  and  fourth  para- 
graphs of  the  answer.  The  cause  assigned  in  the  demurrer 
to  the  first  paragraph  was, ''  that  the  said  paragraph  is  not  a 
sufficient  defence  in  law  to  plaintifTs  complaint." 

The  cause  assigned  in  the  demurrer  to  the  third  paragraph 
is,  "  that  the  said  third  paragraph,  as  a  defence  to  plaintiff's 
cause  of  action,  is  not  sufficient  in  law." 

And  the  cause  assigned  in  the  demurrer  to  the  fourth  par- 
agraph of  the  answer  is,  "that  the  said  fourth  paragraph,  as  a 
defence  to  plaintifTs  cause  of  action,  is  not  sufficient  in 
law." 
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The  cQOrt  sustained  the  demurrers,  and  the  defendants 
excepted.  A  reply  iri  denial  of  the  second  paragrafdi  was 
filed,  and  there  was  a  trial  of  the  cause  by  the  court,  and 
finding  and  judgment  for  the  plaintiff. 

The  errors  assigned  are,  the  sustaining  of  the  demurrers  to 
the  first,  third,  and  fourth  paragraphs  of  the  answer. 

It  is  urged  by  counsel  for  the  appellee,  that  the  answers 
were  bad,  for  the  reason  that  the  property  for  which  the 
note  was  given  was  sold  by  the  appellee  to  the  firm  of 
Gordons  and  Martin;  that  the  note  was  executed  by  John 
Gordon,  Sr.,  and  John  Gordon,  Jr.,  two  members  of  that 
firm,  and  Helen  L.  Gordon,  as  their  surety,  and  that  the 
appellants  could  not  set  up  the  warranty  and  breach  of  it, 
because  the  damages  or  right  of  action  therefor  belonged  to 
the  firm  of  Gordons  and  Martin,  and  not  to  these  defend- 
ants, or  to  John  Gordon,  Sn,  and  John  Gordon,  Jr. 

Upon  examination  of  the  causes  of  demurrer,  as  they  ap- 
pear in  the  record  and  are  above  set  out,  we  do  not  find  that 
there  was  any  objection  made  on  account  of  a  defect  of  par- 
ties. See-4//f«v.  Jerauld^  31  Ind.  372.  Indeed,  we  think 
none  of  the  demurrers  set  out  any  legal  cause  or  ground  of 
demurrer.  They  state  none  of  the  causes  enumerated  in 
the  code  for  demurring.  See  Kemp  v.  Mitchell^  29  tnd.  163; 
The  Cincinnati^  etc,^  R.  R.  Co.  v.  Waskbum,  25  Ind.  259; 
Tenbrook  v.  Brown,  17  Ind.  410;  Hicks  v.  Reigle,  52  Ind  36a 

The  court  should  have  overruled  the  demurrers,  because 
they  did  not  assign  any  of  the  statutory  causes  for  demur- 
ring.   2  G.  &  H.  yy^  sec.  50. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  overrule  the  demurrers,  and  for 
further  proceedings. 

G.  V.  Howk  and  W.  W.  Ttdey,  for  appellants. 

D.  C,  Anthony^  for  appellt 
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The  Indianapous,  Bloomington,  and  Western  R.  W.  Co. 
V.  The  Board  of  Commissioners  of  Fountain  Co, 

APPEAL  from  the  Fountain  Circuit  Court. 

BusKiRK,  C.  J. — The  question  involved  in  this  case  is  the 
same  that  was  involved,  considered,  and  decided,  by  this 
court,  in  the  case  of  Garrigus  v.  The  Board  of  Commissioners 
of  Parke  County y  ante,  p.  66 ;  and  on  the  authority  of  that 
case,  the  judgment  in  this  must  be  reversed. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  sustain  the 
demurrer  to  the  complaint. 

%  McCabe  and  G.  McWilliamSy  for  appellant. 

y.  R.  Coffroth  and  T.  B.  Ward,  for  appellee. 


■*♦■ 


Doffin  v.  Guyer. 

Evidence. — Stamp. — ^An  objection  to  the  introduction  in  evidence  of  a  written 
contract,  on  the  ground  that  the  United  States  revenue  stamp  required  by  law 
.  affixed  thereto  was  cancelled  only  with  the  initials  of  the  party  signing  the 
Contract,  without  the  date,  was  properly  overruled. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

Downey,  J. — ^Tliis  was  an  action  by  the  appellee  against 
the  appellant,  founded  on  a  contract  in  writing,  by  which  the 
appellant  bound  himself  to  pay  the  residue  of  a  designated 
sum,  after  applying  the  proceeds  of  certain  personal  property 
thereto.  Issues  were  formed ;  there  was  a  trial  by  jury ; 
verdict  for  the  plaintiff;  a  motion  for  a  new  trial  made  by 
the  defendant  overruled,  and  judgment  on  the  verdict. 

The  only  question  made  in  this  court  is,  that  the  common 
pleas  erred  in  admitting  in  evidence  the  instrument  on  which 
the  action  is  founded.    The  objection  to  its  admissibility, 
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made  by  counsel  for  the  appellant,  was,  that  it  is  not  duly 
stamped,  and  the  stamp  properly  cancelled.  The  required 
stamp  was  affixed,  but  it  was  cancelled  only  with  the  initials 
of  the  party,  without  the  date.  This  objection  was  properly 
overruled.  See  Adams  v.  Dale^  29  Ind.  273.  Other  cases 
have  since  been  decided  by  this  court,  holding  that  a  stamp 
was  not  necessary  to  the  validity  of  the  contract 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

y.  A.  Stein,  for  appellant 

H.  W.  Chase  and  %  A.  WUsta^h,  for  appellee. 


Stevenson  v.  Ennis. 

CbSTS. — Court  of  Common  Pleas, — Recovery  of  Less  than  Fiffy  DoUarsj-^vk 
an  action  on  an  implied  assumpsit,  commenced  in  the  conunon  pleas,  the 
plaintiff  recovered  forty-two  dollais,  the  amonnt  claimed  by  him  not  having 
been  reduced  by  counter  claim  or  aet-off. 

HeJd^  that  the  plaintiff  was  liable  for  costs. 

APPEAL  from  the  Wayne  Common  Pleas. 

WoRDEN,  J. — Action  by  the  appellant  against  the  appellee^ 
on  an  implied  assumpsit  for  the  pasturage  of  certain  cattle. 
Answer  of  general  denial,  and  two  special  paragraphs,  neither 
of  which  was  a  counter  claim  or  set-off.  Verdict  and  judg- 
ment for  the  plaintiff  for  forty-two  dollars.  Judgment  was 
rendered  against  the  plaintiff  for  costs,  the  actioii  having^ 
been  commenced  in  the  common  pleas,  and  from  that  judg- 
ment he  appeals  and  seeks  a  reversal  in  respect  to  the  costs. 

On  the  trial,  the  plaintifTs  testimony  made  out  a  case  ap* 
parently  entitling  him  to  a  little  over  fifty-one  dollars,  but 
the  defendant's  evidence  had  a  tendency  to  show  that  the 
fences  around  the  land,  on  which  the  cattle  were  pastured, 
were  bad,  and  that  the  cattle  at  times  escaped  therefrom,  and 
hence,  that  the  cattle  were  not  really  pastured  by  the  plain- 
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tiff  as  long  as  his  evidence  tended  to  establish.  This  evi- 
dence was  competent  under  the  general  denial,  as  it  tended 
to  reduce  the  time  of  the  claimed  pasturage  of  the  cattle. 

Tht  jury  found  there  was  due  to  the  plaintiff  for  the  pas- 
turage forty-two  dollars.  The  amount  claimed  by  the 
plaintiff  was  not  reduced  by  counter  claim  or  set-off.  Under 
these  circumstances,  we  think  it  quite  clear  that  the  plaintiff 
was  liable  for  costs,  and  that  the  judgment  below  should  be 
affirmed.    2  G.  &  H.  227,  sec.  397. 

The  judgment  below  is  ailirmed,  with  costs. 

y.  RaUsback  and  -4.  B,  Youngs  for  appellant 

W.  A.  Peette  and  H.  C.  Fox,  for  appellee. 


Knadbe  et  au  r.  Kerchker. 

Mechanic's  "Laa^.-^Pavement. — ^The  making  of  a  pavement,  in  front  of  a  lot 
and  abatting  thereon,  cannot  be  regarded,  in  any  sense,  as  the  **  constmetion 
or  repair"  of  a  building  on  snch  lot,  within  the  meaning  of  die  statute  in 
regard  to  mechanics'  liens ;  and  therefore  a  mechanic's  lien  cannot  be  ac- 
qiuted  for  work  done  and  materials  furnished  in  the  construction  of  such  a 
pavement. 

APPEAL  from  the  Jennings  Circuit  Court 
DowNBV,  J.— This  was  an  action  by  the  appellee  against 
the  appellants,  to  enforce  a  mechanic's  lien,  and  there  was 
judgment  in  the  circuit  court  for  the  plaintiff,  from  which 
the  defendant  appeal  to  this  court.  The  errors  assigned 
are,  the  overruling  of  a  demurrer  to  the  complaint,  ^md  the 
refusal  to  grant  a  new  trial. 

We  need  only  examine  the  first  error  assigned.  The 
question  involved  is  thid,  as  stated  in  the  brief  of  counsel 
for  the  appellee:  ''Will  a  mechanic's  lien  attach  for  work 
done  and  materials  furnished  in  the  erection  and  construc- 
tion of  a  pavement  in  front  of,  and  abutting  upon,  a  lot  and 
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building,  as  in  this  case?"  The  statute  provides  that 
mechanics  and  all  persons  performing  labor  or  furnishing 
materials  for  the  construction  or  repair  of  any  building  may 
have  a  lien.  2  G.  &  H.  298,  sec.  647.  We  cannot  regard 
the  making  of  a  pavement  in  front  of  a  lot  as,  in  any  sense, 
either  the  construction  or  repair  of  a  building,  within  the 
meaning  of  the  statute,  and  must,  therefore,  hold  that  the 
demurrer  to  the  complaint  should  have  been  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded. •    • 

y.  D.  New  and  A.  G.  StmtA,  for  appellants. 

y.  Overmeyer  and  D.  Overmeyer^  for  appellee* 


The  Toledo,  Wabash,  and  Western  Railway  G)mpany  v. 

Cory. 

Railroad. — Killing  Cattle. — Negligence. — In  an  action  against  a  railroad  com- 
pany for  the  killing  of  cattle  by  the  cars,  where  the  snit  is  founded  on  the  stat- 
ute, and  the  liability  of  the  company  b  based  solely  on  a  failure  to  fence  the  track, 
the  question  of  contributory  negligence  does  not  arise ;  and  if  cattle  are  killed  or 
injured  at  a  point  on  the  railway  where  the  company  could  lawfully  fence  the 
track,  and  it  was  not  fenced,  the  company  is  liable. 

Same. — ^In  such  action,  the  question,  whether  the  railroad  company  has  securely 
fenced  the  track,  is  a  question  of  fact,  to  be  determined  by  the  juiy. 

APPEAL  from  the  Wabash  Circuit  Court. 

BusKiRK,  C.  J. — This  was  an  action  by  the  appellee  against 
the  appellant,  to  recover  the  value  of  two  cows,  which  it  was 
alleged  had  been  killed  on  the  track  of  appellant's  road,  by 
an  engine  and  train  of  cars. 

The  appellant  demurred  to  the  complaint,  upon  the  ground 
that  it  did  not  contain  facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  overruled,  and  the  appellant 
excepted 
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The  appellant  answered  in  four  paragraphs.  The  appellee 
replied  by  a  denial  to  the  second,  third,  and  fourth  para- 
graphs of  the  answer. 

There  was  a  trial  by  a"  jury;  verdict  for  appellee;  motion 
for  a  new  trial  made,  motion  overruled,  and  an  exception 
taken. 

The  first  error  assigned  involves  the  correctness  of  the 
ruling  of  the  court  in  overniling  a  demurrer  to  the  com- 
plaint. The  complaint,  omitting  the  formal  parts,  was  as  fol- 
lows: 

"  PlainttfT  complains  of  defendant,  and  says,  that  hereto- 
fore, to  wit,  in  the  month  of  August,  1865,  a  part  of  de- 
fendant's road  and  road  bed  was  situated  in  section  9,  town- 
ship 27,  north  of  range  6  east,  in  Wabash  county,  Indiana 
and  that  a  portion  or  parcel  of  land  in  said  section,  lying 
adjacent  to  said  road  and  road  bed,  which  the  defendant  of 
right  could,  and  by  law  should,  have  fenced,  but  which  was 
not  fenced,  and  was  knowingly  and  wilfully  left  uhfenced  by 
said  defendant;  and  that  in  consequence  of  the  negligence 
of  said  defendant  in  not  fencing  said  part  of  said  road,  the 
plaintiff's  cattle,  to  wit,  two  cows  of  the  value  of  one  hun- 
dred dollars  each,  went  on  said  road  of  defendant,  and  were 
then  and  there  fatally  injured  by  being  struck  and  knocked 
from  the  track  of  said  road  by  defendant's  locomotive  and 
cars,  to  the  great  damage  of  said  plaintiff,  to  wit,  two  hun- 
dred dollars;  and  the  plaintiff  demands  judgment  for  that 
sum,  and  other  proper  relief,"  etc. 

The  learned  counsel  for  appellant  virtually  concedes  that 
the  complaint  is  good,  but  suggests  whether  it  should  not  be 
more  particular  as  to  the  failure  to  fence.  We  think  the 
complaint  was  good.  The  Toledo  and  Wabash  Railway 
Company  v.  Lurch^  23  Ind.  10;  The  Toledo^  Wabash^  and 
Western  Railway  Company  v.  Weaver^  34  Ind.  298. 

The  court  committed  no  error  in  overruling  the  demurrer 
to  the  complaint. 

.   It  is  next  assigned  for  error,  that  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial.    Several  reasons  are 
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assigned  in  support  of  this  assignment  of  error.  The  first 
is,  that  the  court  erred  in  refusing  to  instruct  the  jury  as 
requested  by  the  appellant.  The  appellant  requested  the 
court  to  give  the  jury  ten  instructions.  The  court  gave  all 
of  the  instructions,  as  requested,  except  the  sixtii  and  tenth, 
which  were  given  with  modifications.  The  appellant  ex- 
cepted to  the  refusal  to  instruct,  as  requested,  and  to  the  giv- 
ing of  the  sixth  and  tenth  as  modified. 

The  sixth  instruction,  as  asked,  was  as  follows: 

^'6.  If  Cory  allowed  his  cows  to  run  at  large  in  the  night, 
without  anything  to  hinder  them  from  getting  on  to  the 
track  of  the  railroad  at  the  highway  crossing,  when  he  knew 
the  railroad  to  be  in  operation  day  and  night,  this  would  be 
such  negligence  on  the  part  of  the  plaintiff  as  would  amount 
to '(a  reckless  disregard  of  their  life,  and  l^e)  a  complete  bar 
to  his  recovery." 

The  court  gave  the  instruction  except  the  words  in  paren- 
thesis which  were  refused* 

There  was  no  error  committed  by  the  court,  in  refusing  to 
give  to  the  jury  the  words  in  parenthesis.  They  did  not 
express  any  principle  of  law,  but  suggested  a  reason  for  the 
principle  of  law  enunciated  in  the  residue  of  the  instruction. 
The  court  should  have  refused  to  give  the  entire  instruction. 
As  applied  to  this  case,  it  did  not  contain  the  law.  This 
action  was  founded  upon  the  statute,  and  the  liability  of  the 
railway  company  was  based  solely  updn  its  failure  to  se> 
curely  fence  the  railroad  track,  at  the  point  where  the  cattle 
entered  thereon.  In  such  an  action,  the  question  of  contrib- 
utory negligence  does  not  arise.  The  question  has  been 
considered  and  decided  by  this  court,  as  at  present  consti- 
tuted, in  three  cases  that  we  now  remember,  and  there  may  be 
others.  It  should  no  longer  be  regarded  as  an  open  ques* 
tion.  The  Toledo^  IVaiask,  and  Western  Railway  Company 
v.  Weaver^  34  Ind.  398. 

The  counsel  for  appellant,  in  his  brief,  admits  that  the 
court  conunitted  no  error  in  modifying  the  tenth  instruction. 
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The  following  instructions  were  given  by  the  court  on  its 
own  motion,  viz.: 

''  I.  If  the  aninals  were  kiUed  or  injured,  as  alleged,  at  a 
point  on  the  railway  where  the  defendant  could  lawfully 
fence  the  same,  and  which  at  that  point  was  not  fenced,  de- 
fendant is  liable. 

"  2.  If  the  animals  were  killed  or  injured,  as  alleged,  at  a 
point  where  a  public  highway  crosses  the  railway,  the  de- 
fendant at  such  point  could  not  lawfully  fence  the  same,  and 
in  such  case  is  not  liable. 

^'3.  Whether  there  was  a  crossing  at  that  point  where  the 
alleged  injuiy,  if  any,  occurred,  and  whether  the  defendant 
established  cattle-guards  and  maintained  a  proper  fence  at 
that  point,  taking  into  view  the  character  of  the  crossing, 
nature  of  the  ground,  etc.,  are  questions  of  fact  for  the  jury 
to  determine,  according  to  the  evidence  as  applied  to  the 
circimistances  of  the  case." 

It  is  maintained  by  the  appellant  .that  the  court  erred  m 
giving  tiie  fihst  and  third  of  the  above  instructions.  There 
can  be  no  question  as  to  the  correctness  of  the  first  instruc- 
tion. The  authorities  referred  to  by  us  in  reference  to  the 
sixA  instruction  fully  support  the  instruction  given. 

The  position  assumed  by  the  counsel  for  the  appellant  in 
reference  to  the  third  instruction  is  stated  in  these  words : 

"  Hence,  also,  the  vice  of  the  third  instruction  given  on 
the  court's  own  motion.  There  was  no  conflict  of  evidence 
about  the  crossing,  or  the  injury,  or  the  kind  and  position  of 
the  cattle-guards  as  put  in.  These  facts  were  not  contro- 
verted. The  company  had  built  fences  and  put  in  cattle- 
guards,  and  maintained  them  securely.  It  was  for  the  court, 
and  not  the  jury,  to  declare  the  law  arising  on  what  the 
company  had  done,  by  instructing  the  jury  that  the  acts 
of  the  company  at  this  crossing,  as  to  the  position  of 
the  east  cattle-guard,  was  or  was  not  in  conformity  to  the 
statute." 

Is  it  a  question  of  &ict  to  be  determined  by  the  jury  from 
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the  evidence,  or  a  question  of  law  to  be  decided  by  the 
court,  whether  the  appellant  had  securely  fenced  its  road? 
We  entertain  no  doubt  that  it  was  a  question  of  fact  to  be 
determined  by  the  jury  from  the  testimony  of  the  witnesses, 
under  the  instructions  of  the  court  as  to  the  law.  The  real 
and  substantial  question  involved  in  the  action  was,  whether 
the  company  had  securely  fenced  its  road.  That  question 
was  submitted  to  the  jury,  and  the  court  had  no  power  to 
withdraw  it  from  the  jury.  It  was  for  the  court  to  tell  the 
jury  whether  under  the  law  the  appellant  was  required  to 
fence  the  road  at  the  point  where  the  cattle  entered  upon  the 
track,  but  it  was  a  question  of  fact,  to  be  determined  by  the 
jury  from  the  testimony  of  witnesses,  whether  the  railroad 
company  had  fenced  its  track  in  such  a  manner  as  to  prevent 
cattle  from  entering  thereon.  The  third  instruction  contained 
the  law,  and  was  eminently  proper. 

It  is  next  claimed  by  the  appellant  that  the  verdict  was 
not  sustained  by  sufficient  evidence. 

We  think  otherwise.  We  are  of  the  opinion  that  the 
negligence  of  the  appellee,  in  permitting  his  cattle  to  run  at 
large,  did  not  relieve  the  railroad  company  from  its  liability 
under  the  statute.  In  this  view,  the  verdict  was  fully  sup- 
ported by  the  evidence. 

The  judgment  is  affirmed,  with  costs. 

JV.  Z,  Stuart,  for  appellant. 


Buck  v.  Rodgers. 

Landlord  and  Tenant. — Repairs, — Measure  of  Damages.^-VThfx^  a  landlord 
agreed  with  his  tenant  that  he  would  deliver  sufficient  rails  to  repair  the 
fences,  so  as  to  protect  the  crops  on  the  farm,  and  the  tenant  sued  to  recover 
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for  a  breach  of  such  contract,  alleging  that,  by  reason  of  the  breach,  his  crops 
were  damaged,  and  the  evidence  did  not  show  any  want  of  diligence  on  the 
part  of  the  tenant  to  protect  his  crop,  notwithstanding  the  insufficiency  of  the 
fences,  it  was  not  error  to  instruct  the  jury  that  the  damages  of  the  plain- 
tiff were  not  measured  by  the  difference  between  the  rental  value  of  the  farm 
as  it  was,  and  as  it  should  have  been  according  to  the  contract ;  and  that  the  ten- 
ant might  have  repaired  the  fence  and  charged  the  cost  to  the  landlord,  if  the 
latter  did  not  furnish  the  rails  within  a  reasonable  time,  but  that  if  he,  in 
good  faith,  waited  for  the  landlord  to  furnish  the  rails,  he  could  recover  the 
damages  actually  sustained. 

APPEAL  from  the  Tippecanoe?  Common  Pleas* 

WoRDEN,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant,  commenced  before  a  justice  of  the  peace. 
The  complaint  alleged,  in  substance,  that  the  plaintiff  rented 
from  the  defendant  a  certain  farm  for  the  term  of  one  year, 
at  a  rent  of  three  hundred  dollars,  which  the  plaintiff  paid 
to  an  assignee  of  a  note  given  by  the  plaintiff  to  the  defend- 
ant therefor ;  that  the  defendant  agreed  to  haul  and  deliver 
rails  sufficient  to  repair  the  fences,  so  as  to  protect  the  crops 
on  the  farm,  but  that  he  failed  to  do  so,  whereby  the  crops 
were  left  unprotected,  and  the  plaintiff  was  damaged  to  the 
amount  of  one  hundred  and  twenty-five  dollars,  etc. 

The  plaintiff  recovered  a  judgment  for  one  hundred  and 
twenty-five  dollars  before  the  justice,  and  on  appeal  to  the 
common  pleas  by  the  defendant,  a  like  recovery  was  had  in 
that  court. 

Two  questions  are  made  in  the  cause,  viz.,  whether  the 
verdict  (the  cause  having  been  tried  by  a  jury)  was  sustained 
by  the  evidence,  and  whether  the  court  erred  in  giving  a 
certain  instruction. 

We  are  quite  clear  in  the  opinion,  that  the  judgment 
below  ought  not  to  be  disturbed  on  the  evidence.  The  ver- 
dict is  well  sustained  by  the  evidence,  and  seems  to  us  to  be 
in  accordance  with  its  weight. 

The  charge  complained  of  is  as  follows : 

"Upon  the  question  of  the  measure  of  damages,  if  you 
should  find  for  the  plaintiff,  I  will  say  that  the  difference 
between  the  rental  value  of  the  farm  as  it  was,  and  as  it 


224  SUPREME  COURT  OF  INDIANA. 

Buck  V.  B«odgciB. 

should  have  been,  according  to  the  contractt  is  not  the  meas- 
ure of  damages.  The  plaintiff  might  have  repaired  the 
fence  and  charged  the  expenses  to  the  defendant,  if  the 
defendant  did  not  furnish  rails,  according  to  his  contract,  in 
a  reasonable  time ;  but  if  he,  in  good  fiuth,  waited  for  the 
defendant  to  furnish  the  rails,  he  can  recover  the  damages 
he  has  actually  sustained.  Of  course,  this  instruction  is  not 
applicable  to  the  case,  if  you  find  that  the  defendant  per- 
formed his  contract,  either  according  to  its  letter  or  to  the 
satisfaction  of  the  plaintiff." 

The  objection  made  to  the  charge  may  be  best  stated  in 
the  language  of  the  counsel  for  the  appellant.  They  say  in 
their  brief:  **  It  places  no  obligation  upon  the  plaintiff  what- 
ever, to  make  the  slightest  eflbrt  to  save  or  protect  his  crop, 
but  makes  it  optional  with  him  to  release  himself  fi-om  any- 
thing of  the  kind.  He  might  stand  by  and  see  his  crop 
destroyed,  let  the  damages  be  great  or  small,  and  be  fully 
indemnified  under  his  contract,  in  default  of  the  defendant 
furnishing  the  full  amount  of  rails  required." 

If  the  evidence  in  the  cause,  which  is  set  out  in  a  biU  of 
exceptions,  showed  any  want  of  diligence  on  the  port  of  the 
plaintiff  to  protect  his  crop,  notwithstanding  the  insufficiency 
of  the  fences,  the  objection  urged  to  the  charge  would  de- 
serve careful  consideration.  But  the  reverse  is  very  clearly 
shown  by  the  evidence.  The  plaintiff  seems  to  have  done 
all  that  could  be  reasonably  required  of  him,  to  protect  his 
crops,  if  not  more  than  the  law  would  absolutely  have  re- 
quired under  the  circumstances. 

The  plaintiff  testified  that  when  the  time  came  for  plow- 
ing, he  went  to  work  upon  the  farm,  supposing  that  the  rails 
would  be  furnished,  as  agreed,  before  the  crops  would  be 
endangered  from  stock.  It  is  quite  apparent  that  sufficient 
rails  were  not  furnished  to  repair  the  fences.  Stock  began 
to  break  in  and  injure  the  crop.  The  plaintiff  was  required 
to  watch  the  fields  to  keep  out  stock.  Had  he  not  done  so, 
the  crop  would  have  been  entirely  destroyed.  He  estimates 
the  time  spent  in  watching  the  fields  day  and  night,  and 
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driving  out  cattle,  to  be  of  the  value  of  fifly  dollars.  He 
kept  his  son  out  of  school  for  that  purpose.  He  says  that 
at  the  time  the  cattle  began  to  break  in,  he  had  no  rails  of 
his  own,  or  means  to  buy  them,  or  time  to  haul  them  with- 
out neglecting  his  crop,  A  Mr.  Cole,  a  credible  witness 
apparently,  testifies  that  cattle  broke  in  and  destroyed  some 
of  plaintiff's  com ;  saw  him  turn  them  out  frequently.  He 
turned  them  out  one  night  in  a  storm,  in  which  the  witness 
says  he  would  not  have  been  out  for  fifty  dollars. 

Under  these  circumstances,  the  objection  to  the  charge 
cannot  prevail.  As  applied  to  the  case  made  by  the  evi- 
dence, the  charge,  if  not  strictly  correct  as  a  general  propo- 
sition, worked  no  harm  to  the  plaintifE  Indeed,  we  think  it 
may  be  said,  that  as  applied'to  the  case  made  by  the  evidence, 
the  charge  was  correct 

The  judgment  below  is  affirmed,  with  costs. 

H.  D.  Lee  and  P.  H.  Lee^  for  appellant. 

C.  A.  Ray  and  %  M.  Davidson^  for  appellee. 
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JlTDGMENT. — ^quUoble  Interest  in  Land, — ^To  readi  the  equitable  interest  of  a 
debtor  in  land,  it  is  only  necessary  that  the  creditor  should  have  obtained  a 
judgment;  while  to  reach  personal  property,  both  a  judgment  and  execution 
are  necessary. 

Same. — Pleading, — Insolvency, — In  a  suit  on  a  judgment,  to  reach  an  equitable 
interest  of  the  debtor  in  land,  an  allegation  that  the  judgment  defendant  is 
insolvent  is  equivalent  to  a  statement  that  he  has  no  personal  property  sub^ 
ject  to  execution. 

APPEAL  from  the  Hendricks  Circuit  Court 
Vol,  XXXIX.— 15 
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Downey,  J. — ^This  action  was  brought  by  tJie  appellees, 
Augustus  Keifer,  Theresa  Vinton,  and  John  T,  Warren, 
against  the  appellants,  John  S.  Armstrong,  Sarah  C.  Arm- 
strong, and  Robert  M.  Armstrong.  The  material  facts  al- 
leged in  the  complaint  are,  that  on  the  13th  day  of  July, 
1870,  the  said  John  S.  Armstrong  and  said  John  T.  Warren, 
as  partners,  owned  a  drug  store;  that  on  that  day,  said  firm 
purchased  of  the  said  Augustus  Keifer  and  Theresa  Vinton 
a  bill  of  drugs,  etc.;  that  in  August,  1870,  said  John  T. 
Warren  sold  out  his  interest  in  said  stock  of  goods  so  owned 
by  him  and  said  John  S.  Armstrong  to  said  JohntS.  Armstrong 
and  said  Robert  M.  Armstrong,  they,  the  said  purchasers, 
agreeing  to  pay  said  debt  to  said  Keifer  and  Vinton ;  that 
;said  purchasers  failed  to  pay  safd  debt,  and  on  the  5  th  day 
^f  January,  1871,  said  Keifer  and  Vinton  sued  for  the  same, 
and  on  the  24th  day  of  January,  1 871,  in  the  common  pleas 
of  Hendricks  county,  Indiana,  recovered  judgment  therefor 
against  Warren,  Robert  M.  Armstrong,  John  S.  Armstrong, 
and  one  James  H.  Faught,  who,  in  some  way  not  shown, 
had  become  liable;  that  at  the  time  of  incurring  the  said 
debt  to  Keifer  and  Vinton,  and  at  the  time  said  Warren  sold 
out  his  interest  in  the  drug  store,  said  John  S.  Armstrong 
was  the  owner  in  fee  simple  of  certain  real  estate  described 
in  the  complaint;  that  on  the  27th  day  of  December,  1870, 
said  John  S.  Armstrong,  combining  and  colluding  with  said 
Robert  M.  Armstrong  and  Sarah  C.  Armstrong,  the  wife  of 
said  John  S.  Armstrong,  and  with  the  intent  and  for  the 
purpose  of  cheating  and  defrauding  the  plaintiffs  out  of  their 
debt,  the  said  John  S.  Armstrong  and  wife  conveyed  said 
real  estate  to  said  Robert  M.  Armstrong,  and  he  forthwith 
conveyed  the  same  to  said  Sarah  C.  Armstrong;  that  said 
conveyances  were  without  consideration,  and  to  hinder,  delay, 
and  defraud  the  plaintiffs  and  other  creditors  out  of  their 
debts;  that  on  the  25th  day  of  January,  1871,  the  plaintiffs 
Keifer  and  Vinton  caused  an  execution  to  be  issued  on  the 
said  judgment;  that  the  defendants  to  said  judgment  are 
^insolvent,  and,  without  the  property  so  fraudulently  conveyed, 


MAY  TERM,  1872.  -  227 

Annstrong  tt  al,  v.  Keifer  ^  aL 

they  are  wholly  unable  to  pay  said  judgment.  Wherefore, 
the  plaintifls  ask  the  court  to  declare  said  conveyances 
fraudulent  and  void  as  to  the  plaintifls,  and  to  subject  said 
real  estate  to  sale  for  the  payment  of  said  judgment,  and 
for  general  relief. 

The  defendants  answered,  first,  general  deniaf ;  second, 
that  the  said  real  estate  is  not  subject  to  sale,  for  the  payment 
of  said  judgment,  because  it  is  the  separate  property  of  said 
Sarah  C.  Armstrong ;  that  the  money,  with  which  it  was  pur- 
chased and  the  improvements  made  on  it,  was  her  separate 
money;  that  said  John  S*  or  Robert  M.  Armstrong  has  not, 
and  never  had,  any  interest  in  the  same;  third,  the  third 
paragraph  sets  up  more  particularly  her  acquisition  and 
ownership  of  the  land. 

The  reply  was  a  general  denial  of  the  second  and  third 
paragraphs  of  the  answer. 

The  issues  were  tried  by  a  jury,  and  there  was  a  general 
verdict  for  the  plaintiff,  and  also  answers  to  interrogatories 
submitted  to  the  jury,  at  the  request  of  the  defendants,  as 
follows: 

"  I.  Has  John  T.  Warren  any  personal  property  subject 
to  execution?    Answer.  Yes. 

"  2.  Has  James  H.  Faught  any  personal  property  subject 
to  execution?    Answer.     No. 

"  3.  Did  the  sheriff  demand  personal  property  in  satisfaction 
of  the  judgment,  which  is  the  foundation  of  the  plaintiffs' 
suit,  of  either  John  T.  Warren  or  James  H.  Faught?  An- 
swer.    No. 

"  7.  Did  the  defendant  John  S.  Armstrong  promise  to 
pay  the  firm  debts  of  the  partnership  of  Armstrong  and 
Warren,  at  the  time  Warren  sold  his  interest  in  the  partner- 
ship property  to  Robert  Armstrong  ?  and  if  so,  what  was  the 
consideration  of  that  promise?  Answer.  Yes;  considera- 
tion, the  sale  of  John  T.  Warren's  interest  in  the  drug  store 
to  Robert  M.  Armstrong," 

Also,  the  following,  propounded  by  the  court  on  its  own 
motioa: 
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"9.  Did  Robert  M.  Armstrong  and  John  S.  Armstrong, 
in  consideration  of  John  T.  Warren's  retiring  from  the  part- 
nership, agree  to  pay  the  debt  of  the  plaintiffs,  Keifer  and 
Vinton?    Answer.  Yes." 

A  motion  was  made  by  the  defendants  for  a  new  trial,  for 
the  following  reasons : 

First.  Because,  on  its  own  motion,  the  court  wrote  and 
propounded  to  the  jury  the  above  interrogatory  number  9, 
without  the  request  of  either  party. 

Second.  The  verdict  is  not  sustained  by  sufficient  evidence. 

Third.  It  is  contrary  to  law. 

Fourth.  The  court  erred  in  admitting  the  testimony  of 
John  T.  Warren  to  prove  the  promise  of  the  defendant  John 
S.  Armstrong  to  pay  the  indebtedness  of  the  partnership  of 
Armstrong  and  Warren  to  Keifer  and  Vinton. 

Fifth.  In  rejecting  the  evidence  offered  by  the  defendants 
to  prove  what  was  said  by  and  between  the  parties  who 
executed  the  deeds  which  are  charged  in  the  plaintiffs'  com- 
plaint to  be  fraudulent. 

Sixth.  In  refusing  to  instruct  the  jury  as  requested  by  the 
defendants. 

Seventh.  In  giving  charges  five,  six,  and  seven,  as  asked 
by  the  plaintiffs. 

Eighth.  In  refusing  to  submit  to  the  jury  certain  inter- 
rogatories asked  by  the  defendants,  and  in  striking  the  same 
out. 

This  motion  was  overruled,  and  the  defendants  excepted, 
but  the  evidence  is  not  put  in  the  bill  of  exceptions. 

The  defendants  then  moved  the  court  to  render  judgment 
in  their  favor  on  the  special  findings  of  the  jury ;  but  this 
motion  was  also  overruled,  and  they  again  excepted. 

They  then  moved  in  arrest  of  judgment,  on  the  ground  of 
the  insufficiency  of  the  complaint.  This  motion,  too,  was 
overruled,  and  the  proper  exception  entered. 

The  court  then  rendered  final  judgment  on  the  verdict  in 
favor  of  the  plaintiffs,  declaring  the  said  deeds  fraudulent 
and  void,  and  the  land  subject  to  sale  for  the  payment  of  the 
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judgment  of  the  said  Keifer  and  Vinton,  and  ordering  the 
sale  of  the  same. 

The  errors  assigned  in  this  court  present  the  following 
questions:  First  Is  the  complaint  sufficient?  Second. 
Should  the  court  have  granted  a  new  trial  ?  Third.  Should 
the  court  have  sustained  the  motion  for  judgment  on  the 
special  findings?  Fourth.  Should  the  court  have  sustained 
the  motion  in  arrest  of  judgment? 

We  will  consider  these  questions  in  their  order. 

First.  The  objection  made  to  the  complaint  is,  that  the 
execution  on  the  judgment  was  not  returned  nulla  bona^ 
before  the  suit  was  commenced,  nor  does  it  otherwise  appear 
that  the  defendants  had  no  personal  property  subject  to  exe- 
cution. The  insolvency,  etc.,  of  the  defendants  to  the  judg- 
ment is  alleged,  which,  if  that  allegation  be  necessary,  is 
equivalent  to  a  statement  that  they  have  no  property  subject 
to  execution.  But  the  rule  in  such  cases  as  this,  as  laid 
down  in  O^Brien  v.  Coulter,  2  Blackf.  421,  is,  that  to  reach 
the  equitable  interest  of  the  debtor  in  land,  it  is  only  neces- 
sary that  the  creditor  should  have  obtained  a  judgment; 
while  to  reach  personal  property,  both  a  judgment  and  exe- 
cution are  necessary.  See,  also.  Kipper  v.  Glancey,  2  Blackf. 
356,  and  Shirley  v.  Shields,  8  Blackf  273.  Much  is  said  in 
argument  about  Warren's  being  a  plaintiff  in  this  action, 
and  it  is  suggested  that  the  suit  is  carried  on  for  his  benefit. 
'Warren  had  an  interest  in  having  the  land  made  liable  to 
the  payment  of  the  debt  due  to  Keifer  and  Vinton.  John 
S.  and  Robert  M.  Armstrong  had  promised  to  pay  the  debt 
and  relieve  him  from  his  liability  therefor.  We  think  he  had 
such  an  interest  in  the  objects  of  the  action  as  to  make  it 
proper  that  he  should  be  joined  as  a  plaintiff. 

Second.  Several  questions  are  discussed,  arising  under  the 
motion  for  a  new  trial :  First.  The  propounding  by  the  court 
of  the  ninth  interrogatory  to  the  jury,  on  its  own  motion,  is 
the  first.  Whatever  may  be  the  law  on  this  subject,  it  is  clear 
that  there  is  no  reason  here  for  reversing  the  judgment.  It 
is  conceded  that  neither  the  pleadings  nor  the  evidence  em* 
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braced  or  presented  the  question  decided  by  fhe  jury  in  their 
answer  to  the  interrogatoiy.  The  answer  to  it,  tiiereibre, 
could  do  no  one  any  harm.  Second  That  the  verdict  is  not 
sustained  by  the  evidence.  The  evidence  is  not  in  the 
record,  and,  therefore,  we  cannot  decide  the  question  pre- 
sented. Third.  That  the  verdict  is  contrary  to  law.  No 
question  is  made  in  this  court  upon  this  ground.  Fourth. 
The  bill  of  exceptions  presents  no  question  with  reference  to 
the  testimony  of  Warren  or  its  admissibility.  Fifth.  The 
rejection  of  the  evidence,  offered  by  the  defendants,  of  what 
was  said  by  the  parties  to  the  deeds,  was  correct  It  is  not 
shown  by  the  bill  of  exceptions  when  the  conversati<m  took 
place,  nor  whether  it  related  to  the  transactions  in  question 
or  not.  Sixth  and  seventh.  We  must  presume  that  the 
charges  given  and  those  refused  were  correctly  given  aAd 
refused;  since  we  do  not  know  what  facts  were  before 
the  jury.  Eighth.  The  court  refused  to  submit  to  the  jury 
several  interrogatories  which  were  asked  by  the  defendants. 
We  think  they  were  immaterial,  and,  therefore,  properly 
withheld  from  the  jury.  Some  of  them  were  based  on  the 
idea,  that  an  execution  on  the  judgment  and  a  return  of 
nulla  bona  thereon  were  necessary  to  enable  the  plaintiff  to 
recover.  One  was  as  to  whether  Robert  M.  Annstrong 
alone  did  not  agree  to  pay  the  debt,  in  consideration  of  the 
sale  of  the  interest  of  Warren  in  the  drug  store.  John  S. 
Armstrong  was  one  of  the  parties  originally  liable  for  the 
debt  of  Keifer  and  Vinton ;  the  judgment  was  against  him 
with  others,  and  he  was  therefore  liable  to  Keifer  and  Vin- 
ton without  reference  to  a  promise  made  to  Warren. 

Third.  There  is  no  such  inconsistency  between  the  general 
verdict  and  the  special  findings  as  would  require  or  allow 
the  court  to  render  judgment  on  the  special  findings  for  the 
defendants.  The  answer  to  the  seventh  interrogatory,  that 
John  S.  Armstrong  promised  to  pay  the  debt  of  Keifer  and 
Vinton,  is  not  inconsistent  with  the  fact,  that  Robert  M. 
Armstrong  also  agreed  to  pay,  as  alleged  in  the  complaint 
But  perhaps  this  was  not  a  material  question^  since  Keifer 
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and  Vinton  had  obtained  a  judgment,  and  the  object  of  this 
action  was  to  subject  the  land  to  the  payment  of  that  judg- 
ment John  S.  Armstrong  had  promised  to  pay  the  debt  in 
the  first  instance,  as  one  of  the  firm  of  Armstrong  and 
Warren ;  and  on  the  purchase  of  the  interest  of  Warren,  he 
again  promised  to  pay  it  As  between  him  and  Keifer  and 
Vinton,  he  was  bound  to  pay  it,  and  as  between  him  and 
Warren,  he  was  bound  to  pay  it,  and  save  Warren  harmless. 
As  the  jury  found  that  the  conveyances  of  the  land  to  his 
wife  were  fraudulent,  it  seems  to  us  just  and  proper  that  the 
land  should  be  subjected  to  the  payment  of  the  judgment 

Fourth.  As  we  have  concluded  that  the  complaint  was 
sufHcient,  it  follows  that  it  is  our  opinion  that  the  motion  in 
arrest  of  judgment,  based  on  the  supposition  that  it  was  not 
good,  was  properly  overruled 

The  judgment  is  affirmed,  with  costs. 

y.  V.  Hadley  and  y.  S.  Ogden^  for  appellants. 

L,  Hitter^  for  appellees. 


The  Jkffkrsonville  Railroad  Company  v.  Weinman. 

pRAcncE. — Cotts, — ^Where  the  defendant  in  an  action  settles  with  the  plaintiff, 
\rf  payment,  without  any  agreement  as  to  costs,  the  defendant  is  liable  for  costs, 
at  least  to  the  date  of  the  settlement 

APPEAL  from  the  Floyd  Circuit  Court. 

Pettit,  j. — The  appellee  sued  appellant  to  recover  dam 
ages  done  to  his  property,  occasioned  by  the  construction  of 
her  road  in  the  city  of  New  Albany. 

After  various  motions,  demurrers,  answers,  rulings,  excep- 
tions, and  continuances,  which,  for  the  purposes  of  this 
cause,  need  not  be  further  noticed,  through  the  instrumen- 
tality of  the  appellant  and  the  city  of  New  Albany  (the 
company  paying  to  the  city  ten  thousand  dollars  for  the 
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benefit  of  the  appellee  and  others  who  had  like  suits  pend* 
ing),  and  ''in  consideration  of  seven  hundred  and  thirty* 
seven  dollars  and  ten  cents  paid  by  the  city  of  New  Albany 
and  The  Jefiersonville,  Madison,  and  Indianapolis  Railroad 
Company/'  the  appellee  gave  a  release  to  the  city  and  the 
appellant  for  all  damages  occasioned  by  the  construction  of 
said  road,  dated  May  25th,  1870,  and  at  the  next  term 
moved  the  court  to  dismiss  the  cause,  at  the  costs  of  ap- 
pellant. To  this  the  appellant  objected,  and  by  ag^ement 
of  the  parties,  evidence,  written  and  oral,  was  given  to  the 
court  to  enable  it  to  determine  how  the  case  should  be  dis- 
missed. On  the  evidence,  the  court  dismissed  the  cause,  at 
the  costs  of  the  appellant  up  to  the  25th  day  of  May,  1870 
(the  date  of  the  release),  and  at  the  costs  of  the  appellee 
after  that  date. 

Exception  was  taken,  and  this  ruling  is  assigned  for  error, 
a  motion  for  a  new  trial  on  this  point  only  having  been  made 
and  overruled.  The  correctness  of  this  ruling  is  the  cmly 
question  before  us,  all  others  having  been  cut  off  or  disposed 
of  by  the  dismissal  of  the  case.  We  see  no  reason  for  dis* 
tinguishing  this  from  an  ordinary  cause  where  the  issue  is 
tried  by  the  court.  The  evidence  is  conflicting  and  not 
clear,  as  to  what  was  the  agreement,  expectation,  or  under- 
standing of  the  parties,  and,  under  a  long-settled  rule  of  this 
court,  we  cannot  reverse.  The  reasons  of  the  rule  have  so 
often  been  given  that  we  need  not  repeat  them.  It  is  ad- 
mitted in  appellant's  brief,  "that  if  A.  brings  suit  against  B. 
for  an  alleged  debt  or  demand,  and  after  suit  brought,  B. 
should  settle  with  A.  for  his  alleged  debt  or  demand,  with- 
out any  agreement  as  to  the  costs  of  suit,  then,  in  such  a 
case,  and  upon  such  a  state  of  facts,  B.  should  pay  the  costs 
of  suit  accrued,  and  the  suit,  if  dismissed,  should  be  dis- 
missed at  his  costs." 

We  think  that  the  court,  from  the  evidence,  might  well 
and  properly  have  found  that  the  appellant,  through  its  offi- 
cers, agents,  and  the  city  of  New  Albany,  settled  with  the 
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appellee,  and  that  the  ruling  was  right,  on  the  h3rpothesis  of 
the  above  admission. 

The  judgment  below  is  affirmed,  at  the  costs  of  the  ap- 
pellant 

G.  v.  Hawk,  W.  W.  Tuley,  and  C.  D.  Hawk,  for  appellant. 


The  Jeffersonville  Railroad  Company  v.  Kalen. 

APPEAL  from  the  Floyd  Circuit  Court 

Pettit,  J. — This  suit,  in  all  legal  aspects,  is  the  same  as 
the  case  of  The  yeffersonvUle  Railroad  Company  v.  Weinman, 
ante,  p.  231;  and  on  the  ruling  in  that  case  this  is  affirmed, 
at  the  costs  of  the  appellant 

N.  B. — See  the  opinion  of  Judge  Bicknell,  appended  to 
the  brief  of  the  appellee  in  this  case.* 

G.  V.  Howkf  W.  W.  Tuley,  and  C.  D.  Howk,  for  appellant 

W.  Bullitt,  for  appellee. 

♦Weinman  et  al.  v.  The  Jeffersonville  Railroad  Company. 

Bicknell,  J. — ^These  cases  are  submitted  to  the  court  upon  the  question,  ty 
}jf  whom  shall  the  costs  be  paid? 

The  facts  are  these :  the  plainti£&  brought  separate  suits  against  the  company, 
claiming  damages  for  injuries  to  their  property  by  the  defendants,  in  running 
their  trains  through  the  city  of  New  Albany;  the  suits  were  pending  a  long  time, 
and  were  producing  a  great  deal  of  disturbance  and  ill-feeling  among  citizens 
of  New  Albany,  and  politicians  were  beginning  to  make  use  of  it  Applications 
were  made  to  the  city  of  New  Albany  to  exercise  her  authority,  if  she  had  any, 
against  the  defendants,  and  at  length  applications  on  behalf  of  the  city  were 
made  to  the  defendants,  to  induce  them  to  pay  a  sum  of  money  to  be  distributed 
among  the  plainti£&,  and  to  be  by  them  received  in  satisfaction  of  their  daims. 

In  response  to  these  applications,  the  railroad  company  made  the  following 
proposal  to  the  city :  '<We  will  pay  into  the  city  treasury  ten  thousand  dollars,  if, 
in  consideration  thereof,  the  city  will  covenant  to  protect  and  save  us  harmless 
from  and  against  all  claims  for  damage  to  real  estate  or  improvements  thereon, 
causedy  or  alleged  to  have  been  caused,  by  the  location  and  construction  of  our 
nMd  8S  now  located  and  constructed  in  the  city  of  New  Albany." 
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TKAcrriCE.'^MatioH  to  Strike  Out.'—BiU  of  Exceptions, -^Vihieo,  the  court  sus- 

tains  a  motion  to  strike  out  a  paragraph,  the  paragraph  is  no  longer  part  of  the 

record,  unless  made  so  by  bill  of  exceptions. 
Taxes. — Payment  After  Suit. — The  payment  of  taxes,  after  the  commencement 

of  an  action  to  replevy  personal  property  seized  by  the  treasurer  for  such  taxes, 

cannot  be  given  in  evidence  to  sustain  the  action. 
Same. — £stcppel.-^SvLch.  payment  of  taxes,  without  protest,  after  the  bringing  of 

the  action  of  replevin,  estops  the  plaintiff  from  denying  that  the  taxes  are 

legal. 

APPEAL  from  the  Madison  Common  Pleas. 
BusKiRK,  C.  J. — ^This  was  an  action  brought  by  the  appel- 
lant against  the   appellees,  to  recover  the  possession  of  a 

The  city  made  the  covenant  above  required,  with  the  proviso,  that  if  the 
claimants  for  damages  should  not  execute  sufficient  releases  of  all  damages  to 
their  real  estate,  present  and  prospective,  growing  out  of  the  construction  and 
lawful  operation  of  said  road  within  the  city,  then  the  covenant  should  be  void, 
and  the  money  returned  by  the  city  to  the  company. 

The  railroad  company  accepted  the  proviso  and  paid  the  money  to  the  city. 
The  plaintiffs  executed  the  releases,  and  received  their  proportions  of  the 
money.    The  following  is  the  form  of  the  releases : 

"  I  do  hereby  release  said  city  and  Sudd  railroad  company  from  all  claims  and 
demands  which  I  now  have,  or  ever  had,  or  which  my  heirs,  executors,  or  ad- 
ministrators shall  have  to  the  date  hereof,  for  damage  to  my  real  estate  and 
appurtenances,  by  reason  of  the  granting  of  the  right  of  way  by  said  city  to  said 
company  to  construct  its  road  near  my  said  real  estate,  and  by  reason  of  the 
constructiQn  and  operation  of  said  road  by  said  company,  by,  near,  along  side 
of,  and  over,  my  said  real  estate  and  its  appurtenances." 

Meanwhile  the  suits  have  remained  upon  the  docket;  but  the  plainti&,  hair- 
ing received  their  damages  and  given  their  releases,  now  propose  to  dismiss  their 
suits,  and  somebody  must  pay  the  costs. 

It  is  clear  that  no  order  can  be  made  upon  the  city  to  pay  these  costs  to  the 
plaintiffs  in  these  suits.  She  is  not  a  party  to  the  suits,  and  therefore  is  subject 
to  none  of  a  party's  responsibilities.  If  she  is  liable  to  the  railroad  company 
upon  a  covenant  to  save  it  harmless,  and  if  the  payment  of  these  costs  is  em- 
braced by  that  covenant,  the  proper  remedy  of  the  company,  after  the  payment, 
would  be  an  action  against  the  city  on  the  covenant.  Hiat  matter  does  not  con- 
cern these  plaintiffs. 

As  between  the  platnti&  and  the  railroad  company,  Che  money  was  paid  by 
the  latter  to  and  for  the  benefit  of  the  fonner. 

The  city  annexed  to  the  covenant  proposed  by  the  railroad  company  certam 
provisos;  these  provisos  were  accepted  by  the  railroad  company;  they  make 
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horse  alleged  to  have  been  unlawfully  detained  by  the  appel* 
lees  from  the  appellant. 

The  substance  of  the  answer  was,  that  Noland  was  treas- 
urer and  Shawhan  deputy  treasurer  of  Madison  county; 
that  Busby  was  a  citizen  and  tax-payer  of  said  county;  that 
he  was  assessed  with  certain  real  and  personal  property; 
that  the  taxes  levied  upon  said  property  for  various  purposes 
amounted  to  a  certain  sum  ;  that  the  appellant  failed  to  pay 
his  taxes  and  was  returned  delinquent;  that  the  auditor 
issued  to  the  treasurer  a  precept  for  the  collection  of  delin- 
quent taxes ;  that  Shawhan,  as  deputy  treasurer,  called  upon 
the  appellant  for  the  payment  of  such  taxes,  which  he  re- 
fused to  do;  that  thereupon  he  seized  and  levied  upon  the 
horse  in  controversy,  to  pay  and  discharge  such  delinquent 
taxes,  with  the  interest  and  damages  which  had  accrued 
thereon. 

To  this  answer  the  appellant  demurred.  The  court  sus- 
tained the  demurrer.    The  appellees  appealed  to  this  court, 

reference  to  the  resolutions  of  February  7th,  1870.  The  first  of  those  resolutions 
contains  an  express  statement,  that  the  money  is  to  be  paid  for  the  benefit  of  the 
plaintiffs,  and  that  the  plainti£&  shall  execute  releases  to  the  company;  and  one 
of  the  provisos  is,  that  if  the  releases  shall  not  be  executed,  the  money  shall  be 
returned  by  the  city  to  the  company.  It  is  therefore  not  the  case  which  it  would 
be  if  there  were  an  unqualified,  imconditional  covenant  by  the  city  to  save  the 
company  harmless,  on  condition  of  a  sum  of  money  paid  to  the  city. 

It  is  substantially,  as  between  plainti£&  and  defendants,  the  case  of  money 
paid  on  a  daim,  by  defendant  to  pkuntifiT,  after  suit  brou^t  Such  a  payment 
may  be  pleaded  in  bar;  when  so  pleaded,  the  costs,  up  to  the  time  of  the  plea, 
are  recovered  by  the  plainti£& ;  the  payment  admits  a  cause  of  action  for  the 
amount  paid.  If,  after  such  a  payment,  the  parties  go  to  trial  on  the  general 
issue  alone,  the  payment  may  be  proved  by  plaintiff,  as  an  admission ;  and  then 
if  plaintiff  recovers  judgment,  he  also  recovers  costs.  But  if  the  plaintiff,  after 
taking  the  money,  discontinues  his  suit,  or,  which  is  tibe  same  thing  under  our 
code  of  practice,  dismisses  his  suit,  then  he  is  entitled  to  his  costs  to  the  time  of 
paying  the  money.  Such  has  been  the  invariable  practice  in  this  circuit  It  is 
the  same  as  where  money  is  paid  into  court  on  a  daim;  there  the  plaintiff  had 
always  the  right  to  take  the  money  in  satisfaction  of  his  daim,  discontinue  his 
action,  and  have  the  costs,  to  the  time  of  payment,  taxed  against  the  defendant. 
I  T.  R.  629;  4  T.  R.  10;  8  T.  R.  408, 4S6;  9  East,  325.  If  the  plaintiff  did 
not  choose  to  discontinue  his  action,  he  might  get  his  costs  taxed,  and  if  defend- 
ant refused  to  pay  them,  the  plaintiff  might  proceed  to  trial  and  take  a  verdict  for 
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and  assigned  for  error  the  sustaining  of  the  demurrer  to  the 
answer.  This  court  held  the  answer  to  be  good,  reversed 
the  judgement,  and  remanded  the  cause,  with  instructions  to 
the  court  below  to  overrule  the  demurrer  to  the  answer,  and 
for  further  proceedings.  The  case  is  reported  in  28  Ind. 
154,  to  which  opinion  we  refer  for  a  fuller  statement  of  the 
case  and  the  reasoning  of  the  court. 

When  the  cause  was  renlanded,  the  court  below  overruled 
the  demurrer  to  the  answer  and  entered  a  rule  against  the 
appellant  for  a  reply. 

The  appellant  replied  in  five  paragraphs.  The  appellees 
moved  the  court  to  strike  out  the  second,  third,  fourth,  and 
fifth  paragraphs  of  the  reply.  The  court  sustained  the  mo- 
tion as  to  the  third  and  fourth  paragraphs,  and  overruled  it 
as  to  the  second  and  fifth.  The  appellees  then  demurred  to 
the  second  and  fifth  paragraphs.     The  court  sustained  it  as 

nominal  damages  and  costs.  2  Strange,  1220 ;  I  Camp.  558,  note.  There  is 
certainly  no  substantial  difference  between  money  paid  into  court  and  accepted 
in  satisfaction,  and  money  paid  out  of  court  and  releases  given  in  satisfaction. 

I  have  thus  far  considered  the  question  as  it  appears  upon  the  papers ;  and  I 
think  it  very  clear  that  the  plaintiffs,  on  dismissing  their  suit,  will  be  entitled  to 
recover  costs  up  to  the  time  of  the  payment,  except  such  costs  as  have  been 
heretofore  adjudged  in  favor  of  defendants,  if  there  are  any  such.  It  remains 
to  consider  whether  the  parol  testimony  heard  on  the  motion  to  tax  makes  any 
difference.  Mr.  McKieman  testified  that  nothing  was  said  by  defendants'  board 
of  directors  about  costs ;  that  they  considered  they  were  paying  ten  thousand 
dollars  for  a  settlement,  and  had  nothing  to  do  with  its  distribution,  and  that  the 
president  told  him  the  company  would  pay  no  costs ;  but  this  witness  did  not 
know  that  any  notice  to  that  effect  had  been  given  to  any  of  the  plaintiffs  before 
the  payment.  It  was  also  proved  that  the  attorney  of  the  city,  after  the  payment 
of  the  money,  had  told  Weinman  that  the  company  would  pay  no  costs ;  and 
had  said  to  Wagner,  that  if  the  plaintiffs  would  make  no  charge  for  their  own 
fees  as  witnesses,  the  costs  would  not  be  much.  It  was  also  proved,  that  the 
attorney  of  the  city  and  another  attorney  had  told  the  plaintiffs  that  there  was 
nothing  in  the  instruments  executed  which  made  them  liable  for  costs.  There 
is  nothing  in  this  evidence  which  changes  the  legal  effect  of  the  transactions.  I 
am,  therefore,  bound  to  decide,  that  the  plaintiffii  have  a  right  to  dismiss  their 
suits,  at  the  costs  of  the  defendants  up  to  the  time  of  the  payments;  the  defends 
ants  have  a  right  to  recover  all  costs  heretofore  adjudged  in  their  favor,  and  all 
costs  made  since  the  payments. 

(Signed)  Geokgb  A.  Bicknilu 
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to  the  fifth,  and  overruled  it  as  to  the  second,  and  the  appel- 
lant excepted  to  the  ruling  of  the  court  in  sustaining  it  as 
to  the  fifth  paragraph. 

The  cause  was  tried  by  a  jury;  there  was  a  verdict  for  the 
defendants.  The  court  overruled  the  plaintiff's  motion  for  a 
new  trial,  and  rendered  judgment  on  the  verdict. 

The  appellant  has  made  twenty  separate  and  distinct  as- 
signments of  error.  The  first  is  based  upon  the  action  of 
the  court  in  striking  out  the  third  and  fourth  paragraphs  of 
the  reply.  This  assignment  of  error  presents  no  question 
for  our  decision,  because  the  motion  and  the  ruling  of 
the  court  thereon  are  not  made  a  part  of  the  record  by  a 
bill  of  exceptions.  When  the  court  sustained  the  motion 
and  struck  out  said  paragraphs  of  the  answer,  they  ceased 
to  be  a  part  of  the  record,  and  could  only  be  made  such  by 
a  bill  of  exceptions.  This  has  been  so  often  ruled  by  this 
court,  that  we  would  not  feel  justified  in  citing  authorities. 
The  second  assignment  of  error  presents  for  our  decision  the 
correctness  of  the  ruling  of  the  court  in  sustaining  the  de- 
murrer to  the  fifth  paragraph  of  the  reply.  The  fifth  assign- 
ment is  based  upon  the  refusal  of  the  court  to  grant  a  new 
tri^. 

All  the  other  assignments  are  the  reproduction  of  the 
reasons  for  a  new  trial,  and  simply  encumber  the  record,  as 
the  fifth  assignment  presents  for  review  here  all  the  reasons 
that  were  assigned  for  a  new  trial. 

Did  the  court  err  in  sustaining  the  demurrer  to  the  fifth  par- 
agraph of  the  reply  ?  It  reads  as  follows :  "And  for  further 
reply,  the  plaintiff  says  that  since  the  commencement  of  this 
suit,  to  wit,  on  the  22d  day  of  January,  1868,  he  paid  off 
and  fully  satisfied  the  taxes,  penalty,  and  interest  on  the  du- 
plicate mentioned  in  the  defendants'  answer ;  wherefore,  he 
demands  judgment  for  costs." 

The  matters  set  up  in  the  above  parag^ph  were  pleaded 
in  bar  of  the  entire  action.  We  do  not  think  the  payment 
of  the  taxes,  after  the  commencement  of  the  action,  was  a 
bar.    The  real  and  substantial  question  involved  in  the  case 
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was,  whether  the  plaintiff  was  the  owner  of,  and  entitled  to, 
the  immediate  possession  of  the  horse  in  controversy,  at  the 
time  when  he  commenced  the  action,  and  if  he  was  not,  he 
could  not  maintain  his  action.  It  was  decided  by  this  court, 
when  this  case  was  here  before,  that  the  matters  set  up  in 
the  answer  were  a  complete  defence  to  the  action,  and  we 
think  such  ruling  was  correct.  This  court  held,  in  Carr  v. 
Ellis ^  37  Ind.  465,  that  a  plaintiff  could  not  recover,  in  an  ac- 
tion of  replevin,  upon  a  title  which  he  had  acquired  subse^ 
quent  to  the  commencement  of  the  action.  In  the  case 
under  consideration,  the  plaintiff  alleged  in  his  complaint, 
which  was  verified  by  his  affidavit,  that  he  was  the  owner 
and  entitled  to  the  immediate  possession  of  the  horse  in 
controversy.  To  entitle  him  to  recover,  he  must  have  been 
entitled  to  the  possession  of  the  horse  at  the  time  when  he 
commenced  his  action,  and  a  subsequently-acquired  title 
would  not  aid  or  help  out  a  defective  title.  The  right  to 
maintain  the  action  depends  upon  the  question,  whether  the 
plaintiff  is  entitled  to  the  immediate  possession  of  the  prop- 
erty claimed.  If  he  is  not,  this  action  will  not  lie.  2  Wait 
Practice,  185.  The  court  committed  no  error  in  sustaining 
the  demurrer  to  the  fifth  paragraph  of  the  reply. 

The  next  assignment  of  error  involves  the  correctness  of 
the  action  of  the  court  in  overruling  the  motion  for  a  new 
trial. 

The  appellant  assigned,  as  reasons  for  a  new  trial,  the  ex- 
clusion of  competent  evidence,  the  giving  of  improper,  and 
the  refusal  to  give  proper,  instructions.  All  of  these  ques- 
tions involve  an  inquiry  into  whether  the  taxes  assessed  and 
placed  upon  the  tax  duplicate  were  legal.  The  appellant, 
by  paying  his  taxes  since  the  commencement  of  this  action, 
and  without  protest,  has  estopped  himself  from  asserting  that 
they  were,  not  legal.  By  paying  the  taxes  under  the  circum- 
stances which  surrounded  him,  he  admitted  that  they  were 
legal,  and  we  will  not  spend  our  time  in  determining  whether 
he  acted  wisely  or  unwisely  in  paying  all  of  the  taxes 
charged  against  him  upon  the  duplicate. 
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It  is  next  claimed  that  the  verdict  was  not  supported  by 
the  evidence.  We  think  otherwise.  When  this  case  was 
here  before,  this  court  held,  that  '^  the  duplicate  is  the  treas- 
urer's authority,  as  the  writ  is  to  the  sheriff)  and,  if  legal  on 
its  face,  must  be  his  justification,  and  is  sufficient  authority 
to  enable  him  to  hold  property  seized  upon  it  in  the  collec- 
tion of  the  taxes.'*  We  think  the  verdict  was  fully  sustained 
by  the  evidence. 

The  appellant  moved  the  court  to  tax  against  the  appellees 
all  the  costs  which  had  accrued  subsequent  to  the  time  when 
the  plaintiff  paid  the  taxes.  The  court  ordeied  that  the 
costs  which  accrued  subsequent  to  the  payment  of  the  taxes 
should  be  paid  by  the  party  which  had  created  them.  To 
this  ruling  the  appellant  excepted,  and  has  assigned  such 
ruling  for  error.  We  think  the  appellant  should  be  very 
well  satisfied  with  the  ruling  of  the  court  below  upon  the 
question  of  costs ;  for  the  decision  of  the  court  was  more 
favorable  than  he  was  entitled  to;  but  there  being  no  cross 
assignment  of  errors,  we  cannot  disturb  the  finding  below. 

The  appellees  levied  upon  the  horse  of  the  plaintiff  to 
satisfy  certain  delinquent  taxes.  Thereupon  the  plaintiff 
commenced  this  action  and  repossessed  himself  of  his  prop- 
erty. Subsequently  he  paid  all  the  taxes  charged  against^ 
him,  with  the  interest,  costs,  and  damages  thereon.  This 
payment  settled  the  legal  status  of  the  parties,  and  should 
have  terminated  the  lawsuit.  The  plaintiff  had  paid  all  the 
demands  against  him ;  he  had  regained  the  possession  of  his 
horse,  and  his  liability  for  the  costs  which  had  been  created 
up  to  the  time  of  payment  was  fixed  and  certain.  There 
was  nothing  left:  to  litigate  abotxt.  The  plaintiff  should 
have  dismissed  his  action ;  and  having  failed  to  do  so,  he 
should  have  paid  all  the  costs  that  were  created  by  the  un- 
necessary continuance  of  the  suit  The  only  judgment  ren- 
dered on  the  verdict  was  for  costs,  which  was  subsequently 
modified. 

The  judgment  is  affirmed,  with  costs* 

H.  Craven^  for  appellant 
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Stivers  et  al.  v.  McConnell. 

Practice. — BiUof  Exceptions, — FUing, — ^A  statement  signed  hf  the  jndge,  in 
a  bill  of  exceptions,  for  the  filing  of  which  seventy  days  had  been  given,  that 
the  same  was  "tendered,  prepared,  and  signed  by  the  court,  within  the  term, 
and  within  the  said  seventy  days  given,"  did  not  show  that  the  bill  of  excep- 
tions was  filed  within  the  time  allowed. 

Same. — ^Where  this  court  cannot  tell  from  the  bill  of  exceptions  whether  or  not 
it  contains  all  the  evidence,  the  evidence  will  not  be  considered* 

APPEAL  from  the  Tipton  Circuit  Court 

Downey,  J. — ^The  appellee  sued  the  appellants  and  had 
judgment  in  his  favor,  after  a  trial  by  the  court,  and  when  a 
motion  for  a  new  trial  had  been  made  by  the  defendants  and 
overruled  by  the  court.  The  only  error  properly  assigned 
is  based  on  the  refusal  of  the  circuit  court  to  grant  a  new  trial. 

It  is  impossible  for  us  to  tell  whether  the  evidence  is  in  the 
record  or  not,  for  the  reason  that  we  cannot  ascertain  where 
the  bill  of  exceptions  (if  there  is  any  in  the  record)  com- 
mences ;  and  after  the  conclusion  of  the  record,  and  follow- 
ing the  clerk's  certificate,  are  sundry  documents  appended, 
which,  so  far  as  we  can  see,  are  no  part  of  the  record.  And 
again,  the  clerk  nowhere  shows  when  the  bill  of  exceptions 
(if  one  is  in  the  record)  was  filed.  Seventy  days  were  given 
the  defendants,  in  which  to  prepare  and  tender  their  bill  of 
exceptions ;  and  preceding  the  signature  of  the  gentleman 
signing  himself  as  judge  pro  tem.^  it  is  stated  that  the  bill 
of  exceptions  is  ''  tendered,  prepared,  and  signed  by  the 
court,  within  the  term,  and  within  the  said  seventy  days 
given."  This  does  not  show  that  the  bill  of  exceptions  was 
filed  within  the  time  allowed,  or  that  it  was  ever  filed.  But 
if  it  did,  as  we  have  already  said,  we  cannot  tell  what  part 
of  the  record  it  embraces.  We  cannot,  therefore,  consider 
the  question  as  to  the  sufficiency  or  insufficiency  of  the  evi- 
dence, or  whether  the  motion  for  a  new  trial  was  properly 
overruled  or  not 

The  judgment  is  affirmed,  with  two  per  cent  damages 
and  costs. 

y.  Green  and  D.  Waugh^  for  appellants. 

N.  R.  Overtnan^  for  appellee. 
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Reynolds  et  al.  t^.  The  Town  op  MoNncstLO. 

APPEAL  from  the  White  Circuit  Court 

Downey,  J. — ^The  appeal  in  this  case  is  by  only  part  of 
the  defendants,  and  the  cause  is  submitted  without  a  compli- 
ance with  sec.  551,  2  G.  &  H.  270.  The  appellee  moves  to 
dismiss  the  appeal  for  this  reason.  The  motion  must  be 
sustained. 

The  appeal  is  dismissed,  with  costs. 

y.  E,  McDonald  and  E.  M.  McDonald,  for  appellants. 

R.  C.  Gregory  and  A.  Reed,  for  appellee. 


Hamrick  v.  Craven  et  ai» 

Pleading. — Exhibit.'Sei'Of, -^Promissory  Nbtej^Aa  answer  offering  to  set 
off  a  note  must  be  accompanied  hf  the  note  or  a  copy  thereof,  or  must  show 
a  reason  why  this  is  not  done. 

EzEorroR. — Assignment  of  Note. — ^An  executor  may  transferi  by  assignment,  a 
note  due  his  testator,  so  as  to  vest  the  title  in  the  assignee. 

APPEAL  from  the  Hendricks  Circuit  G>urt. 

Pettit,  J. — There  are  only  two  questions  in  this  case. 

First  Must  an  answer  offering  to  set  off  a  note  be  accom* 
panied  by  the  note  or  a  copy  of  it,  or  show  a  reason  why  it 
is  not  done,  such  as  a  loss  or  destruction  ?  We  answer  this 
question  in  the  affirmative,  and  need  only  refer  to  2  G.  &  H. 
104,  sec.  78,  and  the  notes  under  it. 

Second.  Can  an  executor  transfer,  by  assignment,  a  note 
due  to  his  testator,  so  as  to  vest  the  title  in  the  assignee? 
We  also  answer  this  question  in  the  affirmative,  and  cite 
Tliomas  v.  Reister,  3  Ind.  369,  and  authorities  there  cited. 
Vol.  XXXIX.— 16 
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Atkisson  v»  Maztin  £i  al. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees, 
with  instructions  to  the  court  below  to  sustain  the  demurrer 
to  the  answer.* 

C.  C.  Nave  and  C.  A.  Nave^  for  appellant 

Z.  M.  Campbell^  for  appellees. 

^Petition  for  a  reheaxing  ovemilecL 


(jg  g2|  Atkisson  V.  Martin  et  al. 


Practice.— .AMiif^.— Where  the  finding  is  not  clearly  wrong,  upon  the  evi- 
dence, although  it  may  not  be  clearly  right,  this  conrt  will  not,  upon  the 
evidence,  disturb  the  judgment 

-Same. — Motion  for  New  Trial, — Surprise. — An  a£5davit  pointing  out  the  par- 
ticulars in  which  the  plaintiff  was  surprised  by  the  evidence  of  the  defendants, 
who  were  examined  as  witnesses  on  the  trial,  and  namiflg  witnesses  by  whom 
he  could  prove  the  opposite  of  what  was  testified  to,  it  was  heldt  was  not 
ground  for  a  new  trial. 

Same. — Cumuiative  Evidence. — ^Where  the  phuntiff  had  already  testified  on  the 
point,  such  evidence  would  be  only  cumulative,  and  therefore  no  ground  for  a 
newtriaL 

Same. — Exception  to  yUcfgment.'-'^jcmctdmg  that  the  noting  of  an  exception 
to  a  judgment,  in  the  record,  by  the  clerk,  sufficiently  saves  the  exception,  with- 
out a  bill  of  exceptions,  still  there,  must  be  some  pointing  out  of  the  objec- 
tion to  the  judgment  as  rendered. 

APPEAL  from  the  Vanderburg  Circuit  Court 

WoRDEN,  J. — ^This  was  an  action  by  the  appellant  against 
the  appellees,  to  recover  a  balance  claimed  to  be  due  from 
the  defendants  to  the  plaintiff  on  partnership  accounts. 

The  defendants,  in  their  pleading,  claimed  a  balance  in 
their  fiivor,  and  prayed  judgment  accordingly. 

The  cause  was  tried  by  the  court.  Finding  and  judgment 
for  the  defendants  against  the  plaintiff  for  the  sum  of  one 
thousand  three  hundred  dollars. 

Thcvcase  comes  before  us  on  the  evidence,  and  it  is  in* 
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sisted  by  the  appellant  that  the  finding  is  against  the 
evidence,  and  that  the  damages  assessed  against  him  are 
excessive.  We  have  examined  the  evidence  with  some 
care ;  and,  while  we  might  not  have  found  exactly  as  the 
court  did  below,  had  we  been  trying  the  cause,  yet  we  can- 
not, under  the  well  established  practice,  disturb  the  judg- 
ment on  the  finding.  The  finding  may  not  be  clearly  right; 
but  it  is  not,  as  we  think,  clearly  wrong.  The  evidence  as  to 
the  main  point  in  the  case  was  quite  conflicting ;  and  the 
amount  of  damages  assessed  is  not  unsupported  by  the  evi- 
dence. We  omit  a  general  statement  of  the  facts  involved, 
as  it  would  serve  no  useful  purpose  as  a  precedent,  and 
would  swell  this  opinion  to  an  unnecessary  length. 

A  new  trial  was  asked  also  on  the  ground  that  the  plain- 
tiff was  surprised  by  the  evidence  of  the  defendants,  who 
were  examined  as  witnesses  on  the  trial.  An  affidavit  was 
filed  by  the  plaintiff  pointing  out  the  particulars  in  which  he 
was  taken  by  surprise,  and  naming  witnesses  by  whom  he 
could  prove  the  opposite  of  what  was  thus  testified  to.  This 
would  not  seem  to  be  ground  for  a  new  trial.  Cummins  v. 
Walden^  4  Blackf.  307;  Graeter  v.  Fowler^  7  Blackf.  554; 
Travis  v.  Barkhurst^  4  Ind.  171 ;  Larrimore  v.  Williams^  30 
Ind.  18. 

Besides  this,  the  evidence  of  the  witnesses  named  would 
have  been  cumulative,  as  the  plaintiff  himself  testified  on  the 
point.  See  case  last  cited ;  also  Jennings  v.  Loving^  5  Ind. 
250;  Cox  w.  Hutchings^  21  Ind.  219. 

The  record  as  made  up  by  the  clerk  shows  that  the  plain- 
tiff excepted  to  the  judgment  as  rendered,  but  the  excep- 
tion is  not  shown  by  any  bill  of  exceptions.  It  is  claimed 
that  the  judgment  is  erroneous,  because  it  does  not  direct 
two  promissory  notes  executed  by  the  plaintiff,  one  to  each 
of  the  defendants,  to  be  delivered  up  and  cancelled;  We  are 
inclined  to  the  opinion  that,  under  the  pleadings  in  the  cause, 
the  effect  of  the  finding  and  judgment  was  to  cancel  the 
notes  in  question.  But  however  this  may  be,  we  think  there 
is  no  available  error  in  the  record.    Conceding  that  the  ex  - 
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ception  to  the  judgment  might  well  be  taken  without  a  bill 
of  exceptions,  still  there  must  have  been  some  pointing  out 
of  the  objection  to  the  judgment  as  rendered.  This  was  not 
done;  nor  did  the  plaintiff  ask  to  have  such  judgment  ren- 
dered as  he  claims  should  have  been. 

The  judgment  below  is  affirmed,  with  costs. 

C.  Denby  and  D.  B.  Kumler,  for  appellant 

A.  Dyer^  for  appellees. 


Spellman  v.  The  First  National  Bank  of  Shelbyville. 

Supreme  Court. — Notice  of  Appeal, — ^Where,  upon  an  appeal  to  the  Sapreme 
Court  from  a  joint  judgment,  any  of  the  judgment  defendants  do  not  join  in 
the  appeal,  and  notice  of  the  appeal  is  not  given  them,  as  required  hy  section 
551,  2  G.  &  H.  270,  the  appeal  will  be  dismissed. 

APPEAL  from  the  Shelby  Circuit  Court. 

Pettit,  J. — Appellee  brought  suit  on  a  note  payable  in 
bank  against  Hinkle,  Wright,  and  Spellman,  the  appellant 
Hinkle  was  not  served  with  process,  nor  did  he  appear. 
Issues  were  formed  as  to  Wright  and  Spellman,  trial  by  the 
court,  and  judgment  rendered  against  them  jointly.  Spell- 
man only  appealed,  and  has  assigned  errors,  but  has  not 
given  notice  to  his  co-party,  as  required  by  sec.  551,  2  G.  & 
H.  270.  Following  numerous  rulings  of  the  court,  both 
formerly  and  latterly,  the  appeal  must  be  dismissed,  which 
is  done  at  appellant's  costs. 

M.  M.  Ray,  and  O.  y.  Glessner,  for  appellant 

jE  II.  Davis  and  C.  Wrig'Af,  for  appellee. 
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j£WETT  ET  AL.  t/.   ThB  HoNEV   CrEEK   DRAINING  CoMPANY. 

Practice. — Demurrer. — A  demurrer  assigning  no  cause  of  demurrer  should  be 

overruled. 
Sake. — ywU  Demurrer. — A  demurrer  to  several  paiqgraphs  jointly,  one  of 

which  is  good,  should  be  overruled. 

APPEAL  from  the  White  Common  Pleas, 

Downey,  J. — ^This  was  an  action  brought  by  the  appellee 
against  Jewett  and  the  other  appellants,  as  his  securities,  on 
his  bond  as  treasurer  of  the  said  draining  company.  The 
breaches  charge  that  he  failed  to  render  accounts  of  the 
money  which  came  to  his  hands,  or  to  pay  the  same  over  to 
the  company  or  to  his  successor  in  office,  on  demand,  and 
has  converted  and  applied  the  same  to  his  own  use.  There 
was  an  answer  of  several  paragraphs  filed,  some  of  the 
paragraphs  by  all  the  defendants,  and  some  by  the  sureties 
alone.  A  demurrer  was  sustained  to  the  fourth  and  sixth 
paragraphs ;  and  there  was  a  reply,  by  denial,  to  the  second, 
third,  and  fifth.  A  trial  by  jury  was  had,  and  there  was  a 
verdict  and  judgment  for  the  plaintifil  The  errors  assigned 
are,  the  sustaining  of  the  demurrer  to  the  fourth  and  sixth 
paragraphs  of  the  answer. 

The  record  is  in  a  confused  condition.  But  there  is  one 
point,  arising  under  the  assignments  of  error,  which  is  pre- 
sented by  counsel  for  the  appellants,  and  which  we  think  is 
well  taken.  The  demurrer  to  the  fifth,  sixth,  and  amended 
second  paragraph  of  the  answer,  was  as  follows : 

"The  plaintiff  demurs  to  the  fifth  and  sixth  paragraphs 
of  defendants'  answer,  and  to  the  second  amended  paragraph 
of  answer.  Gridley  &  Gregory,  Att'ys." 

The  fifth  paragraph  of  the  answer  is  the  general  dei^al, 
and  there  is  no  objection  to  it  But  the  court  sustained  the 
demurrer  to  the  sixth  paragraph  of  the  answer.  Now,  it  is 
a  rule  of  pleading,  that  where  the  demurrer  is  to  several 
paragraphs  of  a  pleading  jointly,  and  any  one  of  such  para- 
graphs is  good,  the  demurrer  must  be  ovetruled  as  to  all. 
UrtoM  V.  Lackey^  17  Ind.  213. 
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But  this  demurrer  assigned  no  cause  whatever,  and  for 
this  reason  should  have  been  overruled  as  to  all  the  para- 
graphs to  which  it  was  filed.    2  G.  &  H.  TJ^  sec.  50,  clause  6. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  overrule  the  demurrer. 

C.  H.  Test,  Matlock  &  Davis,  S.  A.  Huff,  B.  W.  Langdcn, 
and  %  S.  Pettit,  for  appellants. 


HiATT  V.  PeTTIJOHN. 

APPEAL  fi^om  the  Hamilton,  Circuit  Court 

Downey,  J. — The  transcript  in  this  case  is  not  authenti- 
cated by  the  seal  of  the  circuit  court  2  G.  &  H.  273,  sec. 
558;  Hinton  v.  Brawn,  i  Blackf.  429. 

The  appeal  is  dismissed,  with  costs. 

y.  W.  Evans,  for  appellant 

G.  If.  Voss  and  T.  j.  Kane,  for  appellee. 


Woodruff  v.  Garner. 

Deposition.— iP^/0>b'i^.—7Izim^  hy  Other  Party.-^EvkUmce.-^KiSihon^  a 
party  may  not  be  at  liberty  to  retake  the  depoaition  of  a  witness,  except  by 
leave  of  court,  yet  the  taking  of  the  deposition  of  a  witness  by  one  party  to  a 
suit  does  not  prevent  the  other  party  from  taking  his  deposition  also;  and  one 
party  may  introduce  both  depositions  in  evidence. 

EviDENCB. — Fraud. — Rescissum, — Waiver. — Where  a  person  is  seeking  the 
rescission  of  a  contract,  on  the  ground  of  fraud,  evidence  is  competent .  which 
has  a  tendency  to  show  that  the  conduct  of  said  person  has  been  such  as  to 
repel  any  inference  that  a  fraud  has  been  practised  upon  him,  or  to  show  that 
he  adhered  to  the  contract  after  having  discovered  the  fraud. 

APPEAL  from  the  Rush  Circuit  Court. 

WoRDEN,  J.— The  appellant,  Woodrufi)  sued  the  appellee. 
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Garner,  to  obtain  the  rescission  of  a  contract  entered  into 
by  the  parties  for  the  exchange  of  lands,  and  of  a  convey- 
ance made  by  the  plaintiff  to  the  defendant,  in  pursuance  of 
the  contract,  upon  the  ground  that  the  contract  and  convey- 
ance were  induced  by  the  false  and  fraudulent  tepresentations 
of  the  defendant  Issues  were  formed,  and  the  cause  was 
tried  by  a  jury,  resulting  in  a  verdict  and  judgment  for  the 
defendant 

The  plaintiff  below  appeals,  and  has  assigned  several  er- 
rors, but  they  are  all  covered  by  the  assignment  upon  the 
overruling  of  his  motion  for  a  new  trial.  The  reasons  for 
which  a  new  trial  was  asked  were  sufHcient  to  cover  all  the 
points  made  for  a  reversal,  in  the  brief  of  counsel  for  the  ap- 
pellant 

On  the  trial,  the  defendant  offered  to  read  in  evidence  the 
deposition  of  Julius  Sharpe,  as  taken  by  the  defendant,  but 
the  plaintiff  objected,  on  the  ground  that  before  that  time 
the  defendant  had  read  to  the  jury  the  deposition  of  the 
same  witness,  as  taken  by  the  plaintiff;  but  the  objection 
was  overruled,  the  deposition  read,  and  the  plaintiff  excepted. 

This,  it  is  claimed,  was  error.  We  are  not  of  that  opinion. 
No  authority  is  cited  in  support  of  the  position  assumed, 
and  we  know  of  none.  A  party  may  not  be  entitled  to  re- 
take the  deposition  of  a  witness  without  leave  of  the  court, 
but  the  &ct  that  one  party*  has  taken  the  deposition  of  a 
witness  does  not  prevent  the  other  party  from  taking  it 
The  deposition  last  taken  by  one  party  may  not  embrace  the 
subject-matter  of  that  first  taken  by  the  other  party.  When 
the  deposition  of  a  witness  is  thus  taken  by  both  parties, 
each  deposition  may  contain  evidence  favorable  to  each 
party,  and  where  one  party  has  introduced  the  deposition 
taken  by  the  opposite  party,  we  see  no  good  reason  why 
that  fact  should  preclude  him  from  introducing  the  deposi- 
tion taken  by  himself. 

In  the  absence  of  any  authority,  or  apparent  reason  to 
the  contrary,  we  hold  that  no  error  was  committed  in  this 
ruling  of  the  court 
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On  the  trial,  the  plaintiff  was  examined  as  a  witness  on 
his  own  behalf;  and  on  his  cross  examination,  the  following 
questions  were  put  to  him  by  the  defendant's  counsel,  and 
answers  elicited: 

Question.  "Did  you  not  say  to  James  Cottrdl,  on  the 
2d  day  of  August,  i860,  after  you  had  been  up  to  see  the 
farm  in  Shelby  county"  (the  land  in  Shelby  county,  Ohio, 
for  which  the  plaintiff  had  traded),  "and  as  you  and  Cottrell 
were  coming  home,  south  from  Mrs.  Misners,  Franklin 
county,  that  you  were  going  to  send  your  son  and  son-in-law 
up  to  your  place  in  Ohio  and  set  them  to  work,  and  you  and 
your  son-in-law  Hoffman  were  going  to  rent  a  good  place  in 
Franklin  county,  and  were  going  to  work  all  you  could  and 
throw  it  all  together  and  pay  off  the  mortgage?" 

Ans.  ''I  told  him  something  like  that;  if  Gamer  did  as  he 
agreed  to,  we  were  going  to  fix  it  up;  am  not  certain 
whether  the  conversation  was  before  I  went  up  to  Ohio,  or 
after  I  came  back." 

Ques.  "  Did  you,  at  that  time,  say  one  word  about  Gar- 
ner, or  make  any  objection  to  the  trade,  or  say  that  he  was 
to  do  anything  about  the  trade?" 

Ans.  "  I  can't  tell  whether  I  did  or  not." 

Ques.  *'Did  you  not  go  over  to  Gamer's  some  time  in 
August,  i860,  and  propose  a  trade  of  the  same  lands  with 
him?  and  did  you,  at  that  time,  make  one  word  of  complaint 
about  the  misrepresentation  of  Gamer  in  your  former  trade 
of  these  lands?" 

Ans.  ''Sometime  about  the  time  possession  was  to  be 
given,  I  went  to  Gamer  and  offered  to  trade  him  forty  acres 
of  the  Franklin  county  land,  if  he  would  pay  off  the  five 
hundred-dollar  mortgage,  and  he  pay  me  the  difference,  and 
I  would  give  him  time  on  the  difference." 

To  these  questions,  severally,  the  counsel  for  the  plaintiff 
objected,  on  the  ground  that  the  same  were  illegal,  incompe- 
tent, and  irrelevant;  but  the  objection  was  overruled,  and  ex* 
ception  taken. 
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'  It  will  be  observed  that  it  was  not  objected  that  the  ques- 
tions were  not  germane  to  the  examination  in  chief. 

It  seems  to  gs  that  the  questions  were  proper.  Evidence 
is  competent,  which  has  a  tendency  to  show  that  the  conduct 
of  a  party  is  such  as  to  repel  any  inference  that  a  fraud  has 
been  practised  upon  him,  or,  where  he  is  seeking  a  rescission 
on  the  ground  of  fraud,  that  he  adheres  to  the  contract  after 
having  discovered  the  fraud. 

There  is  no  other  question  made  in  the  brief  of  the  coun- 
sel for  the  appellant,  except  the  question  whether  the  ver- 
dict is  sustained  by  the  evidence. 

The  case  is  not  one  in  which  we  feel  authorized,  under 
the  well  established  practice,  to  disturb  the  verdict 

The  judgment  below  is  affirmed,  with  costs. 

JI.  C.  Hanna^  for  appellant 

W.  Morrow  and  N.  Truster^  for  appellee. 


Tippecanoe  Township,  Carroll  County,  v.  Manlove, 

Receiver. 

Mutual  Insurance  Company. — Reetivtri^AssnsmnUi^-^Essi^xwt  v.  Shideler, 
36  Ind.  423,  adhered  to. 

APPEAL  from  the  Carroll  Common  Pleas. 

Pettit,  J. — ^The  appellant  sued  the  appellee,  to  coUect.an 
assessment  on  a  premium  note  given  for  three  policies  issued 
by  the  Farmers  and  Merchants'  Insurance  Company.  A 
demurrer,  for  want  of  sufficient  facts,  was  overruled  to  the 
complaint. 

This  case  presents  the  same  questions  as  Embree  v. 
Shideler^  36  Ind.  423,  and  a  number  of  similar  cases  de- 
cided since,  but  which  are  not  reported ;  and  a  majority  of 
the  court  hold  that  this  must  meet  the  same  fiite. 
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Wiseman  et  aL  v.  Lynn. 


The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
with  instructions  to  the  court  below  to  sustain  the  demurrer 
to  the  complaint. 

C.  R.  Pollard,  B.  B.  Daily  ^  and  D.  B.  Graham^  for  appel- 
lant. 

y*  R.  Troxell  and  W.  R.  Manlove,  for  appellee. 


WlSfiUCAN  ET  AL.  V.  LvMK. 

REBLEytti.-^Dismissal, — Judgmtnifor  Return  of  Property^-'-^nbiae  can  be  no 
judgment  for  the  return  of  the  property,  where  the  plaintiff  in  an  action  6f 
replevin  dismisses  his  action  before  a  finding  i9  announced  by  the  court  or  a 
verdict  is  returned  by  the  jury.    (Downey,  J.,  dissented.) 

SAME."~Fai/ure  to  Prosecute.-^Liability  of  Suretus.-^SvLch  dismissal  of  the 
action  will  render  the  sureties  on  the  replevin  bond  liable  for  a  failure  of  their 
principal  to  prosecute  the  action  with  effect 

Same. — Pleading,^-Answer  of  Property  in  Platntiff.-^Aji  answer  to  an  action 
on  the  bond,  of  property  in  the  plaintiff  in  the  action  of  replevin,  constitutes 
no  defence  to  the  action,  but  the  fact  goes  in  mitigation  of  damages. 

STKTVTiL^eertifcate  of  Clerk  to  Record, — Section  283  of  the  code  is  to  be 
construed  in  connection  with  section  4  of  the  act  providing  for  the  election  of 
clerks  and  prescribing  some  of  their  duties,  in  determining  the  sufficiency  of 
the  certificate  of  a  clerk  to  a  record.  Accordingly,  a  certificate  enumerating 
certain  papers  is  not  sufficient,  if  it  does  not  show  that  the  papers  named  are 
"complete  copies  of  all  the  papers;"  nor  does  a  certificate  that  *'the  record 
entries  of  same  in  the  above  entitled  cause,  now  on  file  and  of  record  in  said 
office,"  cover  and  embrace  <'  all  the  entries  of  such  cause." 

Replevin  Bond. — Recital  of  Falue.-^TlM  recital,  in  a  replevin  bond,  of  the 
value  of  the  property  is  sufficient  evidence  of  the  value,  in  an  action  on  the 
bond,  and  estops  the  plaintiff  and  his  sureties  from  denying  the  same. 

APPEAL  from  the  Fayette  Common  Pleas. 

BusKiRK,  C.  J. — ^This  was  an  action  on  a  replevin  bond 
by  the  appellee  against  the  appellants.  The  action  was 
commenced  in  the  Franldin  Common  Pleas,  and  upon  the 
application  of  the  appellants,  the  venue  was  changed  to 
Fayette  county. 
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The  substantial  averments  of  the  complaint  were  these : 
That  John  Church,  Jr.,  on  the  23d  of  March,  1869,  Aled  his 
complaint  and  affidavit  in  replevin  against  the  appellee,  in 
the  Franklin  Circuit  Court,  to  recover  the  possession  of  a 
certain  Emerson  piano,  numbered  5795,  which  it  was 
alleged  was  unlawfully  detained  by  the  defendant  in  that 
action ;  that  upon  the  filing  of  such  complaint  and  affidavit, 
a  writ  of  replevin  was  issued  by  the  clerk  of  said  court  and 
delivered  to  the  sheriff  of  said  county,  who,  by  virtue  there- 
of, took  from  the  possession  of  the  said  appellee  the  piano 
named  in  the  verified  complaint;  that  on  the  8th  day  of 
April,  1869,  the  said  Wiseman  and  Frank  executed  to  the 
sheriff  of  said  county  an  undertaking  and  bond,  in  said 
action,  conditioned  that  said  Church  should  prosecute  said 
action  to  effect  and  without  delay,  and  return  said  piano  to 
the  said  Lynn,  if  return  be  adjudged  by  the  court,  and  to 
pay  all  sums  of  money  that  might  be  recovered  against  said 
Church  in  said  action,  for  any  cause  whatever ;  that  upon 
the  execution  of  the  said  bond,  the  said  sheriff  delivered 
the  said  piano  to  the  said  Church,  who  has  ever  since  re- 
tained the  possession  thereof;  that  subsequent  to  the  deliv- 
ery of  the  said  piano,  the  said  Lynn  had  recovered,  in  the 
said  court,  a  judgment  for  the  return  of  said  piano  and  all 
proper  costs ;  that  the  said  Church,  Wiseman,  and  Frank 
wholly  failed,  refused,  and  neglected  to  comply  with  the 
conditions  of  the  said  bond,  in  this,  that  said  Church  failed 
to  prosecute  said  suit  to  effect  and  without  delay ;  that  said 
Church  and  the  said  defendants  have  failed,  refused,  and 
jieglected,  and  still  refuse  and  neglect,  to  return  said  property 
to  the  plaintiff,  or  to  pay  the  costs  adjudged  against  the  said 
Church ;  and  that  the  said  piano  was  of  the  value  of  four 
hundred  dollars,  for  which  sum  judgment  was  demanded. 

To  which  complaint  a  demurrer  was  filed  and  overruled, 
but  no  exception  was  taken. 

The  defendants  answered  in  four  paragraphs.  A  demur- 
rer was  sustained  to  the  second,  third,  and  fourth  paragraphs 
of  the  answer ;  to  which  ruling  the  appellants  excq>ted 
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The  cause  was,  by  the  agreement  of  the  parties,  submitted 
to  the  court  for  trial,  and  resulted  in  a  finding  for  the  plain- 
tiff, in  the  sum  of  four  hundred  dollars.  The'court  overruled 
a  motion  for  a  new  trial,  and  rendered  judgment  on  the 
finding. 

The  appellants  have  assigned  for  error  the  sustaining  of 
the  demurrer  to  the  second,  third,  and  fourth  paragraphs  of 
the  answer,  and  the  overruling  of  the  motion  for  a  new  trial. 

Did  the  court  err  in  sustaining  the  demurrer  to  the  an- 
swer? 

The  fourth  paragraph  of  the  answer  contains  all  that  is  in 
the  second  and  third,  and,  in  addition,  some  allegations  that 
are  not  in  either  of  the  preceding  paragraphs.  We  will, 
therefore,  omit  the  second  and  third  paragraphs,  and  set  out 
the  fourth,  which  reads  as  follows : 

''  For  fourth  answer,  the  defendants  say  that  on  the  14th 
of  October,  1867,  John  Church,  Jr.,  and  Oliver  Ditsen  were 
partners  in  trade,  under  the  name  and  style  of  John  Church, 
Jr.,  and,  as  such,  were  the  leg^l  owners  of  and  in  posses- 
sion of  the  piano  mentioned  in  said  complaint ;  that  on  said 
14th  of  October,  1867,  by  written  agreement,  they,  in  their 
firm  name,  rented  said  piano  to  Ulysses  V.  Kyger,  who,  by  the 
name  and  description  of  U.  V.  Kyger,  executed  said  a^^ree- 
ment,  a  copy  of  which  is  filed  herewith  and  made  a  part 
hereof,  and  reads  as  follows : 

"  'Cincinnati,  Ohio,  Oct  14th,  1867. 

"  *  J.  Church,  Jr.,  has  this  day  rented  to  Mr.  U.  V.  Kyger, 
residing  in  Brookville,  Indiana,  one  Emerson  piano,  No. 
5795,  valued  at  four  hundred  dollars,  to  be  used  only  by  the 
said  Kyger  and  friends,  in  his  said  residence,  and  not  to  be 
removed  therefrom  without  the  written  consent  of  said 
J.  Church,  Jr.,  indorsed  hereon ;  the  rent  is  to  be  twenty- 
five  dollars  per  month,  payable  monthly  in  advance,  on  the 
14th  of  each  month,  at  the  store  of  the  said  J.  Church,  Jr., 
Cincinnati,  without  any  demand  whatsoever  to  be  made  there- 
for. Said  renting  may  be  terminated  at  any  time  by  the  said 
J.  Church,  Jr.,  at  his  option,  by  the  failure  of  the  said  U.  V. 
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Kyger  to  pay  said  monthly  rent  when  the  same  shall  become 
due,  or  by  the  use  of  said  instrument  in  any  manner  than 
that  provided  for  above,  or  by  the  removal  of  the  said  in- 
strument from  the  place  above  described,  or  by  the  abuse 
of  the  same,  or  by  any  other  circumstances  that  may  give 
said  J.  Church,  Jr.,  reason  to  fear  for  the  proper  treatment 
of  his  said  property.  The  said  U.  V.  Kyger  is  to  take  good 
care  of  the  said  instrument^  keep  the  same  in  good  order, 
and  so  return  the  same  to  the  said  J.  Church,  Jr.,  whenever 
the  said  renting  may  be  terminated,  whether  at  the  expira* 
tion  of  fifteen  months,  or  by  failure  to  comply  with  the 
terms  above  named.  If  the  said  U.  V.  Kyger  desires  to 
purchase  said  instrument,  he  may  do  so  at  any  time  during 
the  continuance  of  said  renting,  by  the  payment  to  the  said 
J.  Church,  Jr.,  of  the  sum  of  four  hundred  dollars,  in  which 
case  all  sums  paid  for  rent  within  sixteen  months,  should 
said  renting  so  long  continue,  will  be  deducted  from  said 
sum ;  but  the  privilege  to  purchase  said  instrument  shall  in 
no  way  interfere  with  the  right  of  the  said  J.  Church,  Jr.,  to 
control  said  instrument  (all  property  remaining  in  him)  until 
said  purchase-money  is  paid.  U.  V.  Kyger.' 

"That  afterward,  to  wit,  on  the  first  day  of  July,  1868, 
said  Kyger,  without  right  and  without  authority  from  said 
firm  of  John  Church,  Jr.,  and  in  express  violation  of  said 
written  agreement,  delivered  the  said  piano  to  one  Elizabeth 
Willis,  who,  without  any  legal  right,  and  in  violation  of  said 
agreement,  took  the  possession  thereof,  and  so  unlawfully 
held  the  same  for  a  great  length  of  time,  to  wit,  to  the  1st 
of  October,  1868,  at  which  time,  without  any  authority  from 
the  said  firm  of  John  Church,  Jr.,  and  without  any  right 
whatever,  delivered  the  same  to  the  said  plaintiff,  Jackson 
Lynn,  who,  without  any  right  or  authority  whatever  from 
the  said  firm  of  John  Church,  Jr.,  and  in  express  violation 
of  the  terms  of  the  said  agreement,  took  possession  of  the 
said  piano,  and,  although  often  requested  so  to  do,  wholly 
fidled  and  refused  to  return  the  said  piano  to  the  said  firm 
of  John  Church,  Jn ;  and  thereupon  the  said  suit  was  insti- 
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tuted  by  said  John  Church,  Jr.,  who,  by  accident,  inadvei^ 
tence,  and  mistake,  brought  said  suit  in  his  own  name,  and 
did  not  join  with  him  as  plaintiff  said  Oliver  Ditsen,  his 
partner ;  that  on  the  trial  of  said  cause,  and  before  the  same  ' 
had  been  fully  determined,  said  John  Church,  Jr.,  was  com- 
pelled to,  and  did,  dbmiss  his  said  suit^  and  the  defendants 
say  that  the  said  plaintiff  having  no  title  or  claim  to  the 
said  piano,  and  the  same  being  the  property  of  the  said  firm 
of  John  Church,  Jr.,  said  plaintiff  has  sustained  no  damages 
herein,  and  is  not  entitled  to  the  possession  of  the  said 
piano.'* 

The  sufficiency  of  the  answer  greatly  depends  upon  the 
assignment  of  the  breach  of  the  conditions  of  the  bond.  The 
substantial  assignment  is,  that  John  Church,  Jr.,  failed  to 
prosecute  his  action  of  replevin  with  effect.  It  is  also  as- 
signed as  a  breach  of  the  condition  of  the  bond,  that  there 
was  a  judgment  for  the  return  of  the  property,  and  that  the 
appellants  had  failed  and  neglected  to  make  such  return, 
but  retained  the  possession  of  the  property.  It  is  main- 
tained by  the  appellants,  that  there  could  be  no  judgment 
for  the  return  of  the  property,  where  the  plaintiff  in  the  ac- 
tion of  replevin  dismissed  his  action  before  a  finding  was  an- 
nounced by  the  court,  or  a  verdict  was  returned  by  the  jury. 
By  section  363  of  the  code,  2  G.  &  H.  216,  a  plaintiff  may 
dismiss  his  action  before  the  jury  retire,  or,  when  the  case 
is  tried  by  the  court,  before  the  finding  of  the  court  is  an- 
nounced. When  a  cause  has  been  dismissed  with  the  per- 
mission of  the  court,  it  is  no  longer  pending,  and,  conse- 
quently, no  judgment  can  be  rendered,  other  than  a  judg- 
ment for  costs.  Breese  v.  AUen^  12  Ind.  426.  Section  364 
of  the  code,  2  G.  &  H.  217.  This  rule  does  not  apply  where 
there  is  a  set-off  or  counter  claim  pleaded.  Section  365,  2 
G.  &  H.  217.  A  judgment  may  be  rendered  by  confession 
or  default  without  a  trial,  but  in  all  other  cases  a  judgment 
must  be  based  upon  the  verdict  of  a  jury,  or  a  finding  by  the 
court.  Sections  370  and  371  of  thq  code,  2  G.  &  H.  2l8, 
We  are  of  the  opinion  that  the  court  possessed  no  power  to 
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render  a  judgment  for  a  return  of  the  property  in  the 
replevin  suit  The  conclusion  to  which  we  have  come  is  not 
in  conflict  with  the  ruling  in  the  case  of  Mikesill  v.  Chaney^ 
6  Ind.  52;  for  that  decision  was  placed  upon  a  section  of  the 
statute  of  1843,  which  expressly  authorized  the  court  to  or- 
der a  return  of  the  property  after  nonsuit.  But  we  have  no 
such  statute  now. 

It  remains  to  inquire,  whether  the  obligors  in  a  replevin 
bond  are  liable  for  the  value  of  the  property,  where  the 
plaintiff  dismisses  his  action  before  the  jury  retire.  One  of 
the  conditions  of  the  bond  was,  that  the  plaintiff  would 
prosecute  his  action  of  replevin  with  effect,  and  without 
delay.  It  was  held  by  this  court,  in  the  case  of  Brown  v. 
Parker^  5  Blackf.  291,  that  a  failure  to  prosecute  a  suit  with 
success  is  a  failure  o^  prosecuting  it  with  effect;  that  the 
action  of  replevin  must  be  prosecuted  to  a  successful  deci- 
sion, otherwise  it  is  no  compliance  with  the  condition  of  the 
replevin  bond. 

The  ruling  in  the  above  case  was  based  upon  the  cases 
of  Morgan  v.  Griffith^  7  Mod.  380,  and  Dias  v.  Freeman^  5 
T.  R.  195,  and  has  been  followed  by  this  court  in  the  cases 
of  Robertson  v«  CdldweU^  9  Ind.  514;  Tardy  v.  Howard^  \2 
Ind  404;  Wheat  v.  Catterlin,  23  Ind.  85,  and  may  now  be 
regarded  as  the  settled  law  in  this  State.  Sut  it  is  main- 
tained by  the  appellants,  that  the  allegation  in  the  answer, 
that  the  property. belonged  to  the  firm  of  John  Church,  Jr., 
and  not  to  the  plaintiff  in  this  action,  constituted  a  defence  to 
the  action,  and  that  consequently  the  court  erred  in  sustain- 
ing the  demurren  We  think  otherwise.  It  was  said  by 
this  court,  in  Sherry  v.  Foresman^  6  Blackf.  56,  that  *'  the  fact, 
that  the  property  replevied  belonged  to  Foresman  and  Earl 
cannot  be  a  bar  to  the  breach  assigned,  viz.,  their  failure  in 
the  suit  which  they  had  brought  for  the  unlawful  taking  of 
the  property." 

To  the  same  effect  are  the  cases  of  Davis  v.  Crow^  7 
Blackf.  129;  Wallace  v.  Clark,  7  Blackf.  298. 

The  fact  that  the  property  replevied  belonged  to  the  plain- 
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tiff  in  that  action  does  not  constitute  a  bar  to  the  action,  but 
only  goes  in  mitigation  of  damages.  See  the  authorities 
above  cited  from  Blackford,  and  Sammons  v.  Newman^  27 
Ind.  508. 

Matters  in  mitigation  only,  except  in  actions  for  libel  and 
slander,  cannot  be  specially  pleaded  or  set  up  by  way  of 
answer,  but  may  be  given  in  evidence  under  the  general 
denial.  Smith  v.  Ushers  23  Ind.  500;  Sammons  v.  Newman, 
27  Ind.  508;  Story  V.  O'Dea,  23  .Ind.  326;  Whitney  v.  Leh- 
mer^  26  Ind.  503.  The  error,  if  one  had  been  committed  in 
sustaining  the  demurrer  to  the  answer,  was  a  harmless  one, 
because  the  fact  might  have  been  proved  under  the  general 
denial,  which  was  pleaded.  The  court  committed  no  error 
in  sustaining  the  demurrer  to  the  answer. 

The  next  error  assigned  is  based  upon  the  action  of  the 
court  in  overruling  the  motion  for  a  new  trial.  In  support 
of  this  assignment,  three  reasons  are  urged.  The  first  is, 
that  the  court  erred  in  admitting  in  evidence  the  transcript 
of  the  action  in  replevin.  The  only  objection  urged  to  the 
transcript  is  that  the  certificate  is  defective.  The  certificate 
is  as  follows : 

"State  of  Indiana,  Franklin  county.  I, Samuel S.  Harrell, 
clerk  of  the  circuit  court  within  and  for  the  county  and  State 
of  Indiana  aforesaid,  do  hereby  certify  that  the  above  and 
foregoing  is  a  full,  true,  and  complete  copy  and  transcript 
of  the  complaint,  affidavit,  undertaking  for  costs,  writ,  bond, 
and  return  of  sheriff  on  writs,  summons,  and  return  of 
sheriff  thereon,  answer  of  defendant,  demurrer  to  answer, 
reply  of  plaintiff,  and  motion  to  strike  out  reply,  and  the 
record  entries  of  same  in  the  above  entitled  cause,  now  on 
file  and  of  record  in  said  office,  and  amount  of  fees  taxed  at 
twenty-seven  dollars  and  thirty-five  cents. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  official  seal  of  said  court,  at  Brookville,  Indiana, 
this  26th  of  July,  187a 

[Seal.]  '' Samuel  S.  Harreli^ 

•'Qerk  Franklin  Circuit  Court" 
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The  statute  providing  for  the  admission  of  copies  of 
records  as  evidence  is  found  in  2  G.  &  H.  183,  sec.  283,  and 
provides  that  they  shall  be  '' proved  or  admitted  as  legal 
evidence  in  any  court  or  office  in  this  State,  by  the  attesta- 
tion of  the  keeper  of  said  records,"  etc.,  *  *  "that  the 
same  are  true  and  complete  copies  of  the  records,"  etc. 

The  counsel  for  appellants  have  referred  us  to  the  above 
section  of  the  code  and  the  cases  of  Tull  v.  David^  27  Ind. 
377,  and  Fry  v.  The  StaUy  ex  fel.  Ristine,  27  Ind.  348,  in  sup- 
port of  their  objection  to  tlie  certificate. 

In  the  case  of  TuU  v«  David,  supra,  the  certificate  was  not 
either  a  strict  or  substantial  compliance  with  the  statute,  and 
was,  consequently,  clearly  bad.  This  court  decided  that  the 
words,  "a  true  transcript  of  the  proceedings  had  in  said 
cause,  as  appears  by  the  record  books  of  my  office,"  did 
''not  mean  a  full,  true  and  complete  transcript  of  the  record." 
The  certificate  in  the  above  case  did  not  show  that  the  tran- 
script contained  a  full,  true,  and  complete  copy  of  the  papers 
and  proceedings  had,  but  only  what  appears  in  the  record 
books. 

The  case  of  Fry  v.  The  State,  ex  rel.  Ristine,  supra,  is  not 
in  point,  as  that  was  a  special  proceeding,  where  the  statute 
prescribed  the  form  of  the  certificate.  This  court  held,  that 
the  certificate  did  not  comply  with  the  requirements  of  the 
statute,  because  it  did  not  show  that  ''  it  was  a  copy  of  an 
account  made  out  by  the  auditor,  or  an  account  made  out  in 
a  settlement  with  the  auditor."    See  sees.  6-8,  i  G.  &  H.  120. 

This  court,  in  Weston  v.  Lumley,  33  Ind.  486,  held  that  a 
certificate,  "that  the  foregoing  is  truly  copied  from  the 
records  of  the  board  of  commissioners  of  said  county,  at 
their  September  session,  A.  D.  1867,  to  wit,  September  2d, 
A.  D.  1 867,"  was  not  a  compliance  with  the  statute.  The 
court  say:  "The  certificate  of  the  auditor  was  defective. 
It  was  not  sufficient  for  him  to  certify  that  it  was  truly  copied 
from  the  records.  He  should  have  certified  that  it  was  a 
'full,  true,  and  complete  transcript  of  the  record.'  Smith  v. 
VpL.  XXXIX.— 17 
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Jeffries,  25  InA  376;  TuU  v.  Dmidj  27  Ind.  377.  The 
ruling  of  the  court  below  on  this  point  was  correct" 

Section  283  of  the  code  is  to  be  construed  in  connection 
with  section  4  of  the  act  providing  for  the  election  of 
clerks  and  prescribing  some  of  their  duties,  which  reads  as 
follows :  "  In  all  cases  where  a  complete  record  is  dispensed 
with,  the  production  of  the  papers  and  entries  relating  there- 
to, and  all  transcripts  thereof,  certified  and  attested  with  the 
seal  of  such  court,  as  complete  copies  of  all  the  papers  and 
entries  of  such  cause,  shall  have  the  same  force  in  evidence 
as  a  transcript  of  a  complete  record  thereof."    2  G.  &  H.  13. 

The  certificate  in  the  case  under  consideration  does  not 
comply  with  either  section  283  of  the  code  or  section  4  of 
the  act  prescribing  the  duties  of  clerks.  To  make  the  cer- 
tificate good  under  section  283,  the  clerk  must  certify  "  that 
the  same  are  true  and  complete  copies  of  the  records,  bonds, 
instruments  or  books,  or  parts  thereof,  in  his  custody."  The 
clerk  is  required  by  section  4,  supra^  in  certifying  to  tran- 
scripts, to  certify  to  them  ''  as  complete  copies  of  all  the 
papers  and  entries  of  such  cause." 

Where  the  legislature  has  jwescribed  the  forms  to  be  used 
by  a  ministerial  officer,  there  must  be  a  substantial  compli- 
ance. Sec.  800  of  the  code,  2  G.  &  H.  336;  Spencer  y.  TIu 
State^  S  Ind.  41 ;  Spatdding  v.  Harvey^  7  Ind.  429. 

The  certificate  in  question  is  specific  in  its  character,  while 
the  statute  requires  that  it  should  certify  that  it  contained 
"all  the  papers  and  entries  in  such  cause."  How  are  we  to 
know  that  the  papers  specifically  named  were  all  the  papers 
in  the  cause?  or  how  are  we  to  know  that  the  words,  "the 
record  entries  of  same  in  the  above  entitled  cause,  now  on 
file  and  of  record  in  said  office,"  covered  and'embraced  "all 
the  entries  in  such  cause?"  The  certificate  does  not  say 
that  it  contains  all  of  the  entries,  but  only  the  record  entries 
that  are  on  file  and  of  record  in  his  office. 

We  are  of  the  opinion  that  the  certificate  was  defective, 
and  that  the  court  erred  in  admitting  in  esridence  the  tran- 
script of  the  replevin  suit 
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It  is  next  maintained  by  the  appellants  that  there  was  no 
evidence  as  to  the  ownership  of  the  piano.    We  think  other- 
wise.    Mrs.  Willis  testified  that  she  purchased  the  piano  of  * 
Kyger,  who  was  in  possession  of  it  at  the  time  of  the  sale. 

The  evidence  of  the  appellee  was  as  follows:  "I  am  the 
plaintiff  in  this  suit;  in  November,  1868,  I  got  the  piano  of 
Mrs.  Willis;  she  had  it  still,  and  came  and  sold  it  to  me;  it 
was  in  her  possession  at  the  time." 

There  was  no  evidence  contradicting  the  above  evidence. 
The  presumption  of  the  law  is,  that  the  party  in  possession 
of  personal  property  is  the  owner  of  the  same ;  and  so,  also, 
as  men  usually  own  the  personal  property  they  possess, 
proof  of  possession  is  presumptive  proof  of  ownership, 
I  Greenl.  Ev.,  sec.  34. 

But  in  this,  the  evidence  established  not  only  possession 
of  the  piano,  but  that  it  had  been  purchased  of  persons  who 
were  in  possession  .at  the  times  of  its  sale,  claiming  the  same 
as  their  own.  We'think  that  the  evidence  was  sufficient,  in  the 
absence  of  other  evidence,  to  establish  ownership. 

It  is  next  urged  that  the  court  below  erred  in  overruling 
the  motion  for  a  new  trial,  for  the  reason  tliat  there  was  no 
evidence  as  to  the  value  of  the  piano,  and  that,  consequently, 
the  court  erred  in  rendering  judgment  for  the  sum  of  four 
hundred  dollars. 

We  are  of  a  different  opinion.  The  action  was  based 
solely  upon  the  replevin  bond,  executed  by  the  appellants. 
It  was  admitted  in  the  body  of  the  bond  that  the  piano  was 
of  the  value  of  four  hundred  dollars.  The  plaintiff*  in  the 
replevin  suit,  in  his  affidavit,  swore  that  the  piano  was  of  the 
value  of  four  hundred  dollars.  The  bond  was  read  in  evi- 
dence, and,  in  our  opinion,  sufficiently  established  the  value 
of  the  piano.  The  recital  in  the  bond,  that  the  piano  was 
of  the  vaiue  of  four  hundred  dollars,  was  a  solemn  admis- 
sion of  the  appellants,  and  which,  in  an  action  upon  the 
bond,  would  estop  them  from  denying  the  truth  of  the  ad- 
mission. Trimble  v.  The  State,  4  Blackf.  435 ;  May  v.  yohn^ 
son,  3  Ind.  449;  Guard  v.  Bradley,  7  Ind.  600;  Sammons  v. 
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Newman^  27  Ind.  508 ;  The  German  Mutual  Ins.  Co.  of  In- 
dianapolis V.  Grimy  32  Ind.  249;  i  Greenl.  £v.,  sec.  22. 

For  the  error  of  the  court  in  admitting  in  evidence  the 
transcript  of  the  replevin  suit,  the  judgment  must  be  re- 
versed. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  grant  a. new 
trial,  and  for  further  proceedings  in  accordance  with  this 
opinion. 

Downey,  J. — From  so  much  of  the  foregoing  opinion  as 
holds  that  there  can  be  no  judgment  for  a  return  of  the 
property  to  the  defendant,  in  case  the  plaintiff  dismisses  his 
action  or  suffers  a  nonsuit,  I  am  compelled  to  dissent. 

C.  C.  Binkley  and  jf.  C.  Mcintosh^  for  appellants. 

T.  B.  Adams  and  F.  Berry ^  for  appellee. 


The  Western  Gravel  Road  Company  v.  Cox  et  al. 

Contract. — Speculative  Damages, — Profits, — Suit  for  work  and  labor  in  the 
construction  of  a  gravel  road.  A  counter  claim  was  filed,  claiming  damages 
for  the  failure  to  complete  the  road  at  the  date  contracted,  and  an  item  speci- 
fied was  <*  the  loss  of  tolls  she  might  have  received."  This  item  was  ^ruck 
out  on  motion. 

Held^  that  the  ruling  was  correct,  as  the  damages  were  too  vague  and  uncer- 
tain to  be  ascertained. 

APPEAL  from  the  Tippecanoe  Common  Fleas. 

Worden,  J. — ^William  H.  Cox  sued  the  Western  Gravel 
Road  Company  for  work  and  labor  done  by  him  for  the 
defendant,  under  a  written  contract,  in  the  construction  of 
a  portion  of  her  road. 

The  defendant  pleaded  a  counter  claim,  alleging  that  by 
the  contract  between  the  parties^  the  work  was  to  have  been 
completed  within  a  specified  time,  and  that  the  plaintiff  failed 
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to  complete  the  same  within  the  time  specified.  The  counter 
claim  demanded  damages  for  the  failure,  and  specified  as  an 
item  thereof  "the  loss  of  tolls  she  might  have  received," 
had  the  road  been  completed  in  accordance  with  the  con- 
tract This  item  of  damages  was  stricken  out  on  motion  of 
the  plaintifi)  and  the  defendant  excepted.  There  was  a  trial 
of  the  cause  by  the  court,  resulting  in  a  finding  and  judg- 
ment for  the  plaintiff. 

The  defendant  appeals  and  presents  the  sole  question, 
whether  the  ruling  was  correct  in  striking  out  the  item  of 
damages  above  specified.  The  counsel  for  the  appellant 
claim  that  the  item  of  damages  thus  stricken  out  was  legiti- 
mate and  proper,  and,  therefore,  should  not  have  been 
stricken  out;  but  they  have  cited  no  authorities  upon  the 
point. 

The  counsel  for  the  appellee  insist  that  the  tolls  which  the 
road  might  have  earned,  had  it  been  completed  at  the 
time  mentioned,  are  too  uncertain,  contingent,  and  spec- 
ulative to  form  the  basis  of  damages,  and,  therefore,  that 
the  item  was  correctly  stricken  out;  and  they  cite  the 
following  authorities:  Freeman  v.  Clute^  3  Barb.  424;  Giles 
v.  0' Toole,  4  Barb.  261 ;  Blanckard  v,  Ely,  21  Wend.  342; 
Griffin  v.  Colver,  16  N.  Y.  489.  These  cases  seem  to  us  to 
be  in  point.  In  the  case  of  GUes  v.  0' Toole ,  an  action  was 
brought  by  a  lessee  against  the  lessor  for  refusing  to  give 
possession  of  the  demised  premises.  The  plaintiff  was  a 
milliner,  and  had  rented  the  premises  for  a  shop.  It  was 
held  incompetent  to  prove,  for  the  purpose  of  showing  her 
damages,  the  profits  she  might  have  made  by  the  use  of  the 
building  in  carrying  on  her  business.  The  case  in  3  Barb, 
and  the  one  in  21  Wend,  are  commented  upon  in  the  case  in 
16  N.  Y.,  and  need  not  be  further  noticed  here.  The  case 
of  Griffin  v.  Colver,  supra,  is  said  by  Mr.  Sedgwick  to  be  the 
leading  American  case  on  this  subject.  Sedgw.  Dam.  (5th  ed.) 
79,  note.  In  that  case,  the  plaintiff  had  agreed  to  build  a 
steam  engine,  with  boilers,  etc.,  for  the  defendants,  and  to 
deliver  it  to  them  on  a  certain  day.     He  failed  to  do  so,  and 
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a  delay  of  one  week  occurred,  during  whidi  time  the 
defendants  lost  the  use  of  certain  machinery  for  the  sawing 
and  planing  of  lumber,  which  the  steam  engine  was  intended 
to  drive.  The  plaintiff  having  brought  his  action  for  the 
price  of  the  engine,  the  defendants  recouped  their  damages 
from  the  failure  to  deliver  it  at  the  time  fixed  by  the  con- 
tract. They  gave  evidence  that  the  net  average  value  of 
the  use  of  the  engine,  at  the  place  where  it  was  located,  for 
the  purpose  for  which  it  was  intended,  and  in  connection 
with  the  defendants'  machinery,  was  fifty  dollars  per  d^y  above 
the  wear  and  tear  and  the  expense  of  running  it.  The  esti- 
mate was  arrived  at  by  a  calculation  from  the  quantity  of 
lumber  the  machines  driven  by  the  engine  would  cut  and 
plane  in  a  day,  the  prices  received  by  the  defendant  for 
planing,  and  the  expenses  of  running,  and  the  wear  and 
tear.  The  referee  held  that  this  did  not  present  the  proper 
measure  of  damages,  but  he  allowed  the  defendants  fifty 
dollars,  "as  a  proper  compensation  upon  their  investment 
or  the  value  of  the  property  which  was  partially  unoc- 
cupied by  reason  of  the  plaintiff's  default."  The  Court  of 
Appeals  held  unanimously,  in  a  well  considered  opinion, 
that  the  action  of  the  referee  was  correct.  The  following 
passages  from  the  opinion  of  the  court,  as  pronounced  by 
Selden,  J.,  will  sufficiently  indicate  the  ground  upon  which 
it  was  decided :  "  The  only  point  made  by  the  appellants  is, 
that  in  estimating  their  damages  on  account  of  the  plaintiff's 
failure  to  furnish  the  engine  by  the  time  specified  in  the 
contract,  they  should  have  been  allowed  what  the  proof 
showed  they  might  have  earned  by  the  use  of  such  engine, 
together  with  their  other  machinery,  during  the  time  lost  by 
the  delay.  This  claim  was  objected  to,  and  rejected  upon 
the  trial  as  coming  within  the  rule  which  precludes  the  allow- 
ance of  profits,  by-way  of  damages,  for  the  breach  of  an 
executory  contract 

''To  determine  whether  this  rule  was  correctly  applied  by 
the  referee,  it  is  necessaiy  to  recur  to  the  reason  upon 
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vhich  it  is  founded  It  is  aot  a  piimaiy  rule,  but  is  a  mere 
deduction  from  that  more  general  and  fundamental  rule 
which  requires  that  the  damages  claimed  should  in  all  cases 
be  shown,  by  clear  and  satisfactoiy  evidence,  to  have  been 
actually  sustained.  It  is  a  well  established  rule  of  the  com- 
.  mon  law  that  the  damages  to  be  recovered  for  a  breach  of 
contract  must  be  shown  with  certainty,  and  not  left  to  spec- 
ulation or  conjecture;  and  it  is  under  this  rule  that  profits 
are  excluded  from  the  estimate  of  damages  in  such  cases, 
and  not  because  there  is  anything  in  their  nature  which 
should  perse  prevent  their  allowance.  Profits  which  would 
certainly  have  been  realized  but  for  the  defendant's  default 
are  recoverable;  those  which  are  speculative  or  contingent 
are  not.  Hence,  in  an  action  for  th^  breach  of  a  contract  to 
transport  goods,  the  difference  between  the  price,  at  the 
point  where  the  goods  are  and  that  to  which  they  were  to  be 
transported,  is  taken  as  the  measure  of  damages;  and  in  an 
action  against  a  vendor  for  not  delivering  the  chattels  sold, 
the  vendee  is  allowed  the  market  price  upon  the  day  fixed 
for  the  delivery.  Although  this,  in  both  cases,  amounts  to  an 
allowance  of  profits,  yet,  as  those  profits  do  not  depend  upon 
any  contingency,  their  recovery  is  permitted.  It  is  regarded 
as  certain  that  the  goods  would  have  been  worth  the  estab- 
lished market  price,  at  the  place  and  on  the  day  when  and 
where  they  should  have  been  delivered. 

'*  On  the  other  hand,  in  cases  of  illegal  capture,  or  of  the 
insurance  of  goods  lost  at  sea,  there  can  be  no  recovery  for 
the  probable  loss  of  profits  at  the  port  of  destination.  The 
principal  reason  for  the  difference  between  these  cases  and 
that  of  the  failure  to  transport  goods  upon  land  is,  that  in 
the  latter  case  the  time  when  the  goods  should  have  been  de- 
livered, and  consequently  that  when  the  market  price  is  to  be 
taken,  can  be  ascertained  with  reasonable  certainty ;  while 
in  the  former  the  fluctuation*of  the  markets  and  the  contin- 
gencies affecting  the  length  of  the  voyage  render  every  cal- 
ulation  of  profits  speculative  and  unsafe. 

"  There  is  also  an  additional  reason,  viz.,  the  difficulty  of 
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obtaining  reliable  evidence  as  to  the  state  of  the  markets  in 
foreign  ports;  that  these  are  the  true  reasons  is  shown  by 
the  language  of  Mr.  Justice  Story,  in  the  case  of  TAe  Schooner 
Lively^  i  Gallis.  3 15,  which  was  a  case  of  illegal  capture. 
He  says :  '  Independent  however  of  all  authority,  I  am  sat- 
isfied upon  principle,  that  an  allowance  of  damages  upon  the. 
basis  of  a  calculation  of  profits  is  inadmissible.  The  rule 
would  be  in  the  highest  degree  unfavorable  to  the  interests 
of  the  community.  The  subject  would  be  involved  in  utter 
uncertainty.  The  calculation  would  proceed  upon  contin- 
gencies, and  would  require  a  knowledge  of  foreign  markets, 
to  an  exactness  in  point  of  time  and  value,  which  would 
sometimes  present  embarrassing  obstacles.  Much  would 
depend  upon  the  length  of  the  voyage,  and  the  season  of 
arrival,  much  upon  the  vigilance  and  activity  of  the  mas- 
ter, and  much  upon  the  momentary  demand.  Afler  all,  it 
would  be  a  calculation  upon  conjecture,  and  not  upon  facts.' 

"Similar  language  is  used  in  the  cases  of  TTie  AmiabU 
Nancy ^  3  Wheat.  546,  and  LaAmistad  de  Rues^  5  Wheat 
385.  Indeed,  it  is  clear  that  whenever  profits  are  rejected 
as  an  item  of  damages,  it  is  because  they  are  subject  to  too 
many  contingencies,  and  are  too  dependent  upon  the  fluct* 
uations  of  markets  and  the  chances  of  business,  to  consti- 
tute a  safe  criterion  for  an  estimate  of  damages."  The 
opinion,  afler  citing  and  commenting  upon  further  authori- 
ties, proceeds  as  follows : 

''  From  these  authorities  and  principles  it  is  clear  that  the 
defendants  were  not  entitled  to  measure  their  damages  by 
estimating  what  they  might  have  earned  by  the  use  of  the 
engine  and  their  other  machinery  had  the  contract  been 
complied  with.  Nearly  every  element  entering  into  such  a 
computation  would  have  been  of  that  uncertain  character 
which  has  uniformly  prevented  a  recovery  for  speculative 
profits/'    The  opinion  concludes  as  follows: 

'^  The  proper  rule  for  estimating  this  portion  of  the  dam- 
ages in  the  present  case  was,  to  ascertain  what  would  have 
been  the  fair  price  to  pay  for  the  use  of  the  engine  and  ma- 
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chineiy,  in  view  of  all  the  hazards  and  chances  of  the  busi- 
ness; and  this  is  the  rule  which  I  understand  the  referee  to 
have  adopted.  There  is  no  error  in  the  other  allowances 
made  by  the  referee.  The  judgment  should  therefore  be 
affirmed." 

In  addition  to  the  above  authorities  cited  by  counsel  for 
the  appellee  from  the  State  of  New  York,  we  note  the  fol- 
lowing from  other  states.  In  the  case  of  Waite  v.  Gilbert,  lO 
Cush.  177,  it  was  held  that  a  common  carrier  who  at  first 
wrongfully  refuses,  but  afterward  delivers  goods  consigned 
to  a  manufacturer,  is  not  liable  for  loss  of  profits  arising  from 
his  delay. 

In  the  case  of  RJiodes  v.  Baird,  i60hio  St.  573,  an  action 
was  brought  on  a  contract  by  which  the  defendant  agreed  to 
make  a  lease  for  the  term  of  ten  years  to  the  plaintiff^  of 
certain  lands  on  which  to  plant  and  cultivate  a  peach 
orchard.  The  breach  consisted  in  the  failure  of  the  de« 
fendant  to  make  the  lease,  and  in  ,his  causing  tlie  plain- 
tiflf)  within  two  years  from  his  taking  possession,  to  be 
evicted  from  the  premises,  but  afler  the  peach  trees  were 
planted.  On  the  trial  the  plaintiff  was  permitted  to  give 
evidence  of  the  probable  profits  that  might  in  future  be 
realized  from  the  orchard,  judging  by  the  number  of  crops 
and  the  prices  of  peaches  in  the  county  for  the  last  ten  or 
fifteen  years.  Held,  that  the  evidence  as  to  the  probable 
future  profits  was  incompetent  to  be  given  in  chief  by  the 
plaintiff,  as  furnishing  a  basis  for  the  assessment  of  damages 
by  the  jury,  such  evidence  being  uncertain  and  speculative 
in  its  nature,  and  in  a  great  degree  conjectural. 

In  the  case  of  Davis  v.  Cincinnati^  etc.^  Railroad  Company, 
I  Disney,  23,  it  was  held  that  where  the  defendant  failed  to 
deliver,  in  a  reasonable  time,  a  boiler  constructed  for  a  saw- 
mill, the  profits  that  might  have  been  realized,  had  the  boiler 
reached  its  destination  at  the  proper  time,  could  not  be 
recovered  as  damages.  The  court  say:  ''The  profits  which 
might  have  been  made,  if  the  mill  had  been  completed  at 
the  time  it  would  have  been  had  the  boiler  been  received, 
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are  of  a  character  too  contingent  to  authorize  a  recovery  for 
damages." 

In  the  case  of  Cooper  v.  Yotmg^  22  Ga.  269,  it  was  held, 
that  evidence  of  the  loss  of  profits  by  the  necessary  suspen- 
sion of  iron  works,  in  consequence  of  the  failure  of  a  com- 
mon carrier  to  deliver  coal  according  to  contract,  was  inad- 
missible in  an  action  against  the  carrier  for  the  failure  to 
deliver  in  accordance  with  his  contract. 

In  the  case  of  Taylor  w.  Maguire^  12  Mo.  -313,  a  party  had 
contracted  to  build  a  boat  hull,  and  deliver  it  on  a  stated 
day.  He  failed  to  deliver  it  until  two  months  after  the  time 
specified.  Held,  that  he  was  not  liable  in  damages  for  the 
profits  that  might  have  been  realized  by  the  use  of  the  boat 
during  the  two  months.  To  the  same  effect  is  the  decision 
in  a  case  between  the  same  parties  reported  in  13  Mo.  517. 
See,  also.  Singer  v.  Famswortk^  2  Ind.  597. 

In  view  of  these  authorities,  we  are  of  opinion  that  the 
loss  of  tolls  was  not  a  proper  basis  for  estimating  damages, 
and,  consequently,  that  no  error  was  committed  in  striking 
out  the  claim  therefor. 

The  amount  of  tolls  that  would  have  been  received  could 
not  have  been  ascertained  with  any  degree  of  certainty,  but 
must  have  been  left  to  the  merest  conjecture.  The  amount 
would  have  depended  upon  the  number  of  persons  who 
might  have  travelled  over  it,  the  distance  travelled  by  each, 
and  the  character  of  the  vehicles  and  number  of  horses 
used,  etc.  All  this  is  too  vague  and  conjectural  to  form  a 
proper  basis  for  damages. 

We  need  not  indicate  what  would  have  been  the  proper 
measure  of  damages  in  such  case,  as  the  question  is  not 
before  us.  We  are  not  advised  what  rule  was  adopted  by 
the  court  as  the  proper  measure,  and  must  presume  that  the 
correct  rule  was  adopted. 

The  judgment  below  is  affirmed,  with  costs. 

G.  a  Behm,  A.  0,  Behm,  and  %  A.  Stein,  for  appellant 

S.A.Huff,B.  IV.  Langdon,y.  S.  PMit,  and  W.  C.  Wilson, 
for  appellees. 
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CRiMmAL  IXV^Carrying  off  Products  of  SoU.-^Liceme^JUwie&tim^^'lhiR 
defendant^  in  a  proeecutian  for  fnteriiy  on  landasd  cairjriqg  away  products 
of  sqU,  bad  aoid  bcf  to  the  ptosecnting  witness,  on  condition  tliat  he  might 
cafter,  in  fhe  fall,  into  her  corn-field,  and  j^^ther  and  remove  a  sufficient 
amount  of  com  to  pay  for  the  hay.  He  entered  to  gather  the  com,  and  she 
foxhade  him  to  gather.  He  proceeded  to  gather  a  quantity  of  a  value  less  than 
that  of  the  hay.  The  court,  on  the  trial,  instructed  the  jury,  that  a  ^  license 
may  be  granted  hy  parol ;  and  as  long  as  a  party  is  acting  under  such  license,  he 
will  not  be  a  trespasser;  but  such  license  may  be  revoked  at  any  time.  If  the 
defendant  entered  upon  the  lands  of  the  prosecuting  witness,  under  a  parol 
license,  and  before  he  gathered  any  com  she  forbade  his  gathering,  and  the 
defendant,  after  being  forbidden,  did  gather  and  remove  the  said  com  from 
the  premises,  withqut  the  consent  of  the  prosecuting  witness,  the  act  was  un- 
lawful, and  the  defendant  was  liable." 

Held^  that  the  charge  was  erroneous,  as  a  license  cannot  be  revoked,  where  it  is 
coupled  with  an  interest  and  supported  by  a  valid  consideration. 

APPEAL  from  the  Clinton  Common  Pleas. 

BusKiRK,  C.  J. — ^This  prosecution  was  based  upon  section 
76,  as  amended  by  the  act  of  February  14th,  1865,  which 
reads  as  follows: 

"Sec.  76.  Any  person  who  shall  unlawfully  go  upon  the 
lands  of  another,  and  any  person  who  shall  unlawfully  pull 
of!)  or  pull  off  and  carry  away  any  com  growing  on  the  stalk, 
or  any  fruit  on  the  tree,  bush,  or  plant,  pumpkin  or  melon 
on  the  vine,  or  other  annual  product  attached  to  the  realty,  or 
growing  in  the  soil,  of  the  value  of  ten  cents,  or  upwards, 
the  property  of  another,  shall  be  fined  in  any  sum  not  ex- 
ceeding fifiy  dollars,  to  which  may  be  added  imprisonment 
in  the  county  jail  for  any  period  not  exceeding  six  months ; 
and  any  person  concerned  in  the  commission  of  any  such 
offence,  may  be  compelled  to  testify  against  the  others,  but 
in  such  case  shall  be  exempt  from  punishment  himself  for 
such  offence."     3  Ind.  Stat  261. 

The  information  charged  that  the  appellant  unlawfully 
went  upon  the  lands  of  Amos  Bruner,  and  then  and  there 
unlawfully  pulled  off  fifly  bushels  of  com  growing  on  the 
stalksi  and  carried  the  same  away ;  the  said  corn  then  and 
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there  being  the  property  of  Martha  Lowry,  and  of  the  value 
of  fifteen  dollars. 

There  was  a  trial  by  a  jurj^  resulting  in  a  verdict  against 
the  defendant.  The  court  overruled  a  motion  for  a  new 
trial.  The  appellant  has  assigned  for  error  the  refusal  of  the 
court  to  grant  him  a  new  trial.  Three  reasons  were  assigned 
for  a  new  trial ;  first,  the  insufficiency  of  the  evidence  to  sus- 
tain the  verdict;  second,  the  giving  of  erroneous  instruc- 
tions ;  third,  newly-discovered  evidence. 

The  case,  as  made  by  the  evidence,  was  this : 

The  appellant  owned  and  cultivated  a  farm.  The  prose- 
cuting witness,  Mrs.  Lowry,  occupied  an  adjoining  farm  as 
the  tenant  of  Amos  Bruner.  During  the  hay  harvest  of 
1 871,  the  appellant  sold  to  Mrs.  Lowry  two  and  one-half 
tons  of  hay,  at  eight  dollars  per  ton,  to  be  paid  for  in  the  fall, 
in  corn,  at  the  market  price.  Thus  far  there  was  no  conflict  in 
the  testimony.  Four  witnesses  testified,  on  behalf  of  the 
appellant,  that  it  was  expressly  agreed  between  the  appel- 
lant and  Mrs.  Lowry,  that  the  appellant  was  to  have  the 
right  and  privilege  to  go  into  the  corn-field  of  Mrs.  Lowry, 
and  gather  and  carry  away  enough  corn  to  pay  for  the  hay 
sold  to  her,  and  that  it  was  only  upon  this  express  condition 
that  the  appellant  agreed  to  sell  the  hay  for  the  corn.  Mrs. 
Lowry  testified  that  she  had  purchased  and  used  the  hay  in 
feeding  her  horses  while  she  raised  her  crop  of  corn ;  that 
she  had  agreed  to  pay  for  the  hay  with  corn  in  the  fall ;  but 
she  denied  that  she  had  agreed  that  appellant  should  go  into 
the  corn-field  and  gather  the  com.  The  very  decided  pre- 
ponderance of  the  evidence  was  with  the  appellant  on  this 
controverted  point. 

The  appellant,  with  several  hands  and  his  wagon  and  team, 
went  into  the  corn-field  of  Mrs.  Lowry,  to  gather  the  com 
in  payment  of  the  hay.  Mrs.  Lowry  forbade  the  appellant 
from  gathering  the  com,  1)ut  he  disregarded  her  objection 
and  remonstrance,  and  gathered  and  hauled  away  fifty 
bushels  of  com,  which  was  of  less  value  than  the  hay. 

For  the  taking  of  the  com  under  these  circumstances,  the 
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appellant  was  prosecuted  and  convicted.  The  offence  very 
closely  assimilates  itself  to  the  crime  of  larceny.  It  would 
be  larceny,  but  for  the  fact  that  the  articles  mentioned  in 
said  section  are  regarded  as  a  part  of  the  realty,  they  being 
attached  to  the  soil.  The  appellant  did  not  deny  the  taking 
of  the  com,  but  he  claimed  that  he  had  a  license  from  Mrs. 
Lowry  to  enter  upon  her  premises  and  pull  and  take  away 
the  com.  It  was  maintained  on  the  part  of  the  State,  that, 
conceding  that  a  license  existed,  it  was  revoked  before 
the  corn  was  gathered.  Upon  this  point,  the  court  instructed 
the  jury  as  follows :  "  License  may  be  granted  by  parol,  and 
as  long  as  a  party  is  acting  under  such  license,  he  will  not  be 
a  trespasser,  but  such  license  may  be  revoked  at  any  time. 
If  the  defendant  entered  upon  the  lands  of  the  prosecuting 
witness,  under  a  parol  license,  and  before  he  gathered  any 
corn,  she  forbid  his  gathering,  and  the  defendant,  after  being 
so  forbid,  did  gather  and  remove  the  said  com  from  the  prem- 
ises, without  the  consent  of  the  prosecuting  witness,  the  act 
was  unlawful,  and  the  defendant  is  liable." 

If  the  license  established  and  relied  upon  could  be  revoked 
at  the  pleasure  of  the  licensor,  then  the  instmction  was  cor- 
rect ;  otherwise  not 

A  parol  license  that  is  not  based  upon  a  valid  considera- 
tion and  unconnected  with  any  interest  or  vested  right  may 
be  revoked  at  the  pleasure  of  the  licensor,  but  the  rule  is 
otherwise  when  it  is  coupled  with  an  interest  and  supported 
by  a  valid  consideration.  The  law  is  stated  by  a  recent  ele- 
mentary writer  thus:  "A  license  cannot  be  revoked  or 
withdrawn,  as  long  as  it  is  essential  to  the  possession  or 
enjoyment  of  a  vested  right  or  interest,  which  has  been  cre- 
ated by  the  licensor,  placed,  with  his  assent,  where  the  con- 
tinuance of  the  license  is  essential  to  its  enjoyment  This  is 
a  branch  of  the  rule  that  no  one  can  withdraw  a  promise  or 
declaration,  made  with  the  view  of  inducing  others  to  act, 
after  they  have  acted  upon  it,  and  thus  placed  themselves  in 
a  position  where  they  must  necessarily  suffer,  if  it  be  with- 
drawn."   Herman  Estoppel,  437. 
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The  power  of  revoking  a  parol  license  is  very  fully  con- 
sidered by  this  court,  in  Snowden  v.  Wilas,  19  InA  10;  Lane 
V.  Miller,  27  Ind.  534;  and  by  the  Court  of  Appeals  in  Nc-wr 
York,  in  the  very  able  and  well  considered  <^inion  in  the 
case  of  Pierrepont  v.  Barnard^  2  Seld.  279. 

In  our  opinion,  the  court  erred  in  giving  the  above  instruc- 
tion without  any  limitation  or  qualification,  and  in  overruling 
the  motion  for  a  new  trial ;  for  upon  the  facts  proved,  the 
defendant  was  entitled  to  an.acquittal.  Mrs.  Lowry  had  no 
right  to  withdraw  her  license,  after  she  had  induced  the 
defendant  to  part  with  his  property  in  reliance  upon  it 

The  judgment  is  reversed^  and  the  cause  is  remanded  for 
a  new  trial. 

y.  N.  Sims,  for  appellant 

B.  W.  Hanna,  Attorney  Generaly  for  the  State. 


HiGHFILL  V.   McMlCKLE,  ADMINISTRATOR. 

« 

Interest. — StaHtte.-^Umry. — ^Tlie  interest  law  of  March  9th,  1867,  rendered 
valid  contracts  for  interest  at  a  greater  rate  tlian  six  per  cent  made  before  its 
passage. 

APPEAL  from  the  Crawford  Circuit  Court 
Downey,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant  on  a  promissory  note  executed  by  the  defend- 
ant to  the  plaintiff's  intestate.  The  answer,  as  to  all  of  the 
amount  of  the  note  over  and  above  six  hundred  and  ninety* 
five  dollars  and  eighty-three  and  a  half  cents,  set  up  the  de- 
fence of  usury.  The  alleged  illegal  interest  was  at  the  rate 
of  ten  per  cent,  'on  notes  which  had  been  given  prior  to  the 
9th  of  March,  1867,  the  date  of  the  present  interest  law,  and 
included  in  the  note  sued  upon.  An  able  brief  is  submitted 
by  counsel  for  the  appellants,  in  which  we  are  asked  to  re* 
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view  and  overrule  the  decisions  of  this  court  holding^  that 
that  act  renders  valid  contracts  for  interest  at  a  greater  rate 
than  six  per  cent  made  before  its  passage.  PatHsan  v.  yenk^ 
ins,  33  Ind  87;  KUngetUfm^  v.  Reed,  31  Ind.  389;  Sparks 
V.  Clapper^  30  Ind.  204. 

But  Ae  question  is  not  so  dear  as  to  justify  us  in  this 
course. 

The  judgment  is  affirmed,  with  costs  and  two  per.  cent 


«S.  K.  Wolfe ^  for  appellant 
A.  y.  Simpson,  for  appellee. 


Scott  V.  The  Mount  Auburn  and  Marietta  Turnpike 

Company  et  al. 

Turnpike. — List  of  Lands* — ^When  assessors,  appointed  tinder  the  act  of  March 
nth,  1867,  to  assess  lands  to  aid  in  the  construction  of  a  turnpike,  fail  to  in- 
dnde  in  the  list,  which  they  are  required  to  make  and  return,  all  the  lands 
within  one  mile  and  a  half  of  the  line  and  each  terminus  of  the  turnpike,  an 
injunction  will  lie  to  prevent  the  collection  of  the  assessment. 

APPEAL  from  the  Shelby  Circuit  Court. 

Downey,  J. — ^This  was  a  complaint  by  the  appellant  against 
the  appellees,  to  enjoin  the  collection  of  an  assessment  made 
for  the  construction  of  the  road  of  said  turnpike  company, 
under  the  act  of  March  i  ith,  1867.  The  defendants  demur- 
red to  the  complaint,  on  the  ground  that  the  same  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The 
court  sustained  the  demurrer,  the  plaintiff  excepted,  and 
final  judgment  was  rendered  against  him,  from  which  he 
appeals.  The  error  assigned  is  the  sustaining  of  the  demur- 
rer to  the  complaint. 

Among  many  other  objections  to  the  proceedings,  it  is 
alleged  in  the  complaint,  that  the  assessors  of  benefits  did 
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not  view  or  make  a  list  of  all  the  lands  within  one  and  one- 
half  miles  of  the  line  and  termini  of  said  road,  but  purposely 
and  intentionally  omitted  from  their  said  list,  so  returned, 
two  thousand  acres  of  land  within  such  distance,  and  also 
the  entire  town  of  Marietta,  at  one  terminus  of  said  road, 
containing  one  hundred  and  twenty-four  lots,  all  of  which 
omitted  real  estate  was  of  the  value  of  two  hundred  thou- 
sand dollars,  etc. 

It  has  been  decided  by  this  court,  in  several  cases,  that 
where  the  assessors  fail  to  include  in  the^list  which  they  are 
required  to  make  and  return,  all  the  lands  within  the  taxing 
district,  that  is,  within  one  and  one-half  miles  of  the  road 
on  each  side,  and  at  each  terminus,  the  assessment  made  by 
them  cannot  be  sustained.  Hardwick  v.  Tfie  Danville^  etc,^ 
Gravel  Road  Co.y  33  Ind.  321 ;  The  New  Haven,  etc.,  Turn- 
pike Co.  V.  Bird,  33  Ind.  325.  Other  cases  have  followed 
these. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  the  court  to  overrule  the  demur- 
rer, and  for  further  proceedings. 

0.  y.  Glessner,  for  appellant 


The  State,  ex  rel.  Fullheart,  v.  Buckles,  Auditor  of 
149  813  Delaware  Couioy. 

Soldiers. — Bounty. — Legalisif^  Act — ^The  act  of  March  3d,  1865,  to  legalize 
county  bonds  and  orders  to  pay  volunteers'  bounties,  related  back  to  the  time 
the  bonds  and  orders  were  issued,  and  made  them  valid  as  though  the  coonty 
boards  had  then  possessed  the  power  to  issue  them. 

County  Commissioners. — Auditor, — ^Where  the  board  of  county  commissioners 
have  the  power  to  act  in  relation  to  a  given  matter,  their  acts  are  valid  and 
binding,  even  though  they  may  be  erroneous,  and  the  auditor  cannot  zefuse 
to  issue  his  warrant  in  accordance  therewith,  unless  such  acts  are  appealed 
from  and  legitimately  annulled. 
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Same. — MandaU, — ^The  writ  of  mnudatft  is  a  proper  remedy  to  compel  the 
auditor  to  issue  a  warrant  for  money  allowed  by  the  board  of  county  com- . 
missioners. 

APPEAL  from  the  Delaware  Common  Pleas. 

WoRDEN,  J.— This  was  a  petition  for  a  writ  of  mandate  by 
the  appellant  against  the  appellee,  to  require  the  latter  to  is- 
sue to  the  relator  a  warrant  or  order  on  the  treasurer  of  said 
county.  Demurrer  to  the  petition  for  want  of  sufBcient 
facts  sustained,  and  exception. 

Judgment  for  defendant.  The  question  presented  relates 
alone  to  the  sufficiency  of  the  petition.  It  alleges,  in  sub- 
stance, that  the  board  of  commissioners  of  said  county,  at 
their  December  session,  1864,  made  and  entered  of  record 
their  order  allowing  and  appropriating  to  the  plaintiff  the 
sum  of  one  hundred  dollars,  to  be  paid  from  the  funds  of 
said  county  to  the  plaintiff  on  account  of  the  enlistment 
and  service  of  the  plaintiff  as  a  private  in  company  "  B  "  in  the 
36th  regiment  of  volunteers,  and  in  consideration  of  the  plain- 
tiff's being  credited  as  such  volunteer  to  said  county  of  Dela- 
ware ;  that  such  enlistment  of  plaintiff  was  made  under  a  call 
of  the  President  of  the  United  States  for  three  hundred 
thousand  volunteers,  and  was  made  at  a  time  when  the 
quota  of  said  county,  under  said  call,  was  not  filled,  and  the 
plaintiff  was  credited  as  such  volunteer  in  discharge  and  ful- 
filment of  said  quota;  that  afterward,  to  wit,  at  the  Decem- 
ber session  of  said  board  of  commissioners,  they  made  and 
entered  of  record  their  further  prder  directing  the  auditor  of 
said  county  to  make  out  and  deliver  an  order  and  warrant 
to  the  plaintifl^  according  to  lay,  for  said  sum  of  money  so 
allowed  and  appropriated  as  aforesaid;  that  the  plaintiff  has 
not  received  said  order,  though  he  has  demanded  the  same 
of  the  auditor,  who  refuses  to  issue  the  same.  Prayer  for 
\vrit  of  mandate,^  etc. 

We  have  no  brief  on  behalf  of  the  appellee,  and  are, 
therefore,  not  advised  upon  what  ground  the  demurrer  was 
sustained,  except  as  we  gather  it  from  the  appellant's  brief. 
Vol.  XXXIX.— 18 
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That  the  writ  of  mandate  is  a  proper  remedy  in  such  case 
cannot  be  doubted.  It  is  provided  by  statute  (2  G.  &  H.  322, 
sec.  739),  that  "writs  of  mandate  may  be  issued  to  any  in- 
ferior tribunal,  corporation,  board  or  person,  to  compel  the 
performance  of  an  act  which  the  law  specially  enjoins;  or,  a 
duty  resulting  from  an  office,  trust  or  station." 

Do  the  facts  alleged  entitle  the  plaintiff  to  the  warrant? 
We  are  of  opinion  that  they  do. 

The  orders  of  the  board,  when  made,  may  have  been  void 
for  want  of  power  in  the  board  to  make  them,  but  they  were 
legalized  by  the  act  of  March  3d,  1865,  as  has  been  held  in 
a  number  of  cases.  This  legislative  ratification  related  back 
to  the  time  the  orders  were  made,  and  made  them  as  valid  as 
if  the  board  had  then  possessed  the  necessary  power.  The 
board  having  made  the  orders  in  question,  the  one  appro- 
priating to  the  plaintiff  the  money,  and  the  other  directing 
the  auditor  to  issue  his  warrant  to  the  plaintiff  therefor,  we 
do  not  see  how  the  auditor  can  question  the  action  of  the 
board,  or  refuse  to  issue  the  warrant.  Any  tax-payer  might 
have  appealed  from  the  orders,  but  not  having  done  so,  they 
are  binding,  if  the  board  had  the  power  to  make  them,  which 
we  have  seen  they  had  by  the  relation  back  of  the  legisla- 
tive ratification.  As  well  might  the  auditor  question  any 
other  allowance  made  by  the  board,  and  refuse  to  issue  tlie 
proper  warrant  or  order  therefor.  Independently  of  the 
ratifying  act  above  mentioned,  these  orders  of  the  board  do 
not  seem  to  be  without  authority.  They  may,  perhaps,  be 
regarded  as  making  an  allowance  to  the  plaintiff  of  the  sum 
mentioned,  and  the  boards  of  commissioners  may  make  allow- 
ances at  their  discretion,     i  G.  &  H.  64,  sec.  7. 

However  this  may  be,  the  duty  of  the  auditor  in  the 
premises  is  very  plain.  It  is  provided  by  statute  that  "  he  " 
(the  auditor)  "may  also  draw  his  warrant  upon  the  treasurer 
for  a  sum  allowed,  or  certified  to  be  due  by  any  court  of  record, 
authorized  to  use  a  seal,  and  having  jurisdiction  beyond 
that  of  justices  of  the  peace ;  or  by  the  board  of  county  com- 
missioners."    I  G.  &  H.  64,  sec.  3.    This  statute  is  impera- 
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tive.  The  word  "may"  will  be  construed  as  synonymous 
with  "shall,"  where  public  interests  and  rights  are  concerned, 
and  where  the  public  or  third  persons  have  a  claim,  dejure^ 
that  the  power  should  be  exercised.  Bansemerv.  Mace^  i8 
Ind.  27. 

Here  was- an  appropriation  by  the  board  of  commissioners 
to  the  plaintiff  of  the  sum  of  one  hundred  dollars,  which 
the  board  had  the  power  to  make,  and  an  order  directing  the 
auditor  to  issue  his  warrant  therefor.  These  orders  of  the 
board  are  not  appealed  from,  and,  so  far  as  appears,  are  in 
full  force.  The  auditor  cannot  nullify  them  by  refusing  to 
issue  the  necessary  warrant.  He  cannot  question  the  pro- 
priety or  legality  of  the  acts  of  the  board  in  this  mode. 
Where  the  board  have  the  power  to  act  in  relation  to  a 
given  matter,  their  acts  are  valid  and  binding,  even  though 
they  may  be  erroneous,  unless  appealed  from  or  otherwise 
legitimately  annulled. 

,  We  are  of  opinion  that  the  court  erred  in  sustaining  the 
demurrer. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded,  with  instructions  to  proceed  in  accordance 
with  this  opinion. 

BusKiRK,  C.  J.,  having  beeil  of  counsel  in  a  somewhat 
similar  case,  did  not  participate  in  the  decision  in  this  cause. 
y.  Colerick  and  R.  C.  Bell^  for  appellant. 
W.  Brotherton  and  C.  E,  Shipley ^  for  appellee. 


_  ^  39    275 
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Contract  to  Remove  Lien  on  LAND.^/'of/tiff.— Suit  by  A.  against  B.  upon 
this  instrument :  « I  obligate  myself,  in  penalty  of  five  hundred  dollars,  to 
remove  the  mortgage  from  the  lot  on  Noble  street,  Indianapolis,  this  day  con- 
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veyed  to"  A., "  within  three  months  from  this  dat^;"  dated,  and  signed  by  B« 
The  complaint  alleged  that  the  mortgage  remained  a  lien  upon  the  lot,  to  the 
amount  of  two  hundred  and  sixty-six  dollars,  in  fayor  of  The  Indianapolis  and 
Cincinnati  Railroad  Company,  although  more  than  three  months  had  passed. 

J/eld,  that  the  complaint  was  sufficient  on  demurrer,  without  an  averment  that 
the  railroad  company  was  attempting  to  enforce  its  lien,  or  that  the  phuntiflT 
had  paid  the  lien,  or  that  he  had  been  evicted ;  and  also  that  the  railroad 
company  was  not  a  necessary  party. 

Equitable  Assignment  op  Judgment. — Set-Off  Aguimt  Imohent  Holder,^^ 
Parties, —  Verification  of  Answer,  ^^  The  defendant  answered,  that  at  the 
bringing  of  the  suit,  he  was  the  equitable  owner  of  certain  judgments  against 
the  Indianapolis  and  Cincinnati  Railroad  Company,  which  had  not  been 
assigned  on  the  judgment  docket,  and  asked  that  the  plaintiffs  in  said  judg- 
-  ments  be  made  parties  to  answer  as  to  their  interest ;  he  also  alleged  that  said 
railroad  was  insolvent,  and  asked  that  it  be  made  a  party,  and  his  said  jadg^ 
ments  set  off  against  the  mortgage  debt.  A  demuner  was  sustained  to  this 
answer. 

J/e/if,  that  this  was  error.    The  answer  did  not  require  verification. 

APPEAL  from  the  Decatur  Circuit  Court. 

BusKiRK,  C.  J. — The  appellee  sued  the  appellant  upon  the 
following  instrument: 

"  I  obligate  myself,  in  penalty  of  five  hundred  dollars,  to 
remove  the  mortgage  from  the  lot  on  Noble  street,  Indian- 
apolis, this  day  conveyed  to  Timothy  Finton,  within  three 
months  from  this  date. 

''August  6th,  1870.  ^  John  S.  Scobey." 

It  was  averred  in  the  complaint,  that  the  parties  to  the 
action,  in  August,  1 870,  made  an  exchange  of  certain  real 
estate;  that  the  property  traded  by  the  appellee  was  situated 
in  Greensburg,  Decatur  county,  Indiana,  while  the  property 
traded  by  the  appellant  was  situated  in  Indianapolis,  Indiana; 
that  the  Indianapolis  property  was  conveyed  to  the  appel- 
lant by  John  Withers,  who  had  purchased  the  same  from  The 
Indianapolis  and  Cincinnati  Railroad  Company,  and  yet  owed 
upon  it  the  sum  of  two  hundred  and  sixty-six  dollars,  for 
which  the  railroad  company  held  his  note,  secured  by  a 
mortgage  on  the  property ;  that  each  of  the  parties  had 
executed  warranty  deeds  for  the  property  traded;  that  the 
appellant,  in  consideration  of  the  premises,  executed  the  bond 
above  set  out;  that  the  appellant  had  failed  to  remove  the 
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mortgage  on  the  said  property,  although  more  than  three 
months  had  elapsed  since  the  execution  of  the  above  agree- 
ment The  prayer  of  tKe  complaint  was  as  follows:  "And 
the  plaintiflf  wants  it  removed  from  said  premises,  and  de- 
mands judgment  for  five  hundred  dollars  and  costs,  accord- 
ing to  the  terms  of  the  said  contract,  and  all  other  proper 
rehef." 

The  appellant  demurred  to  the  complaint,  upon  the 
grounds  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  that  there  was  a  defect  of  parties,  in 
this,  that  The  Indianapolis  and  Cincinnati  Railroad  G>mpany 
was  not  made  a  defendant.  The  court  overruled  the  de- 
murrer, to  which  the  appellant  excepted. 

The  appellant  then  answered  in  two  paragraphs.  A  de- 
murrer was  sustained  to  each  paragraph  of  the  answer,  to 
which  ruling  the  appellant  excepted. 

The  appellant  refusing  to  plead  further,  the  cause  was  sub- 
mitted to  the  court  for  trial,  and  resulted  in  a  finding  for  the 
plaintiff. 

The  court  thereupon  rendered  the  following  judgment: 

*'It  is  therefore  considered  by  the  court  that  said  plaintiff 
recover  of  and  from  the  said  defendant  the  said  sum  of 
three  hundred  and  thirty-eight  dollars  and  twenty  cents,  the 
damages  by  the  court  as  aforesaid  assessed,  together  with  his 
costs  and  charges  by  him  about  his  suit  herein  paid  out  and 
expended,  to  be  collected  without  relief  from  valuation  or 
appraisement  laws  of  Indiana;  and  it  is  fiirther  ordered  and 
considered  by  the  court  that  a  satisfaction  of  the  mortgage 
and  note  set  out  in  the  complaint  herein  by  said  defendant, 
before  the  collection  of  this  judgment,  will  be  a  satisfaction 
of  the  principal  and  interest  of  this  judgment." 

The  appellant  did  not  move  for  a  new  trial,  but  entered 
an  objection  and  eaicception  to  all  of  the  judgment,  without 
pointing  out  any  specific  objection,  or  making  any  motion 
to  correct  or  modify  the  same. 

The  first  error  assigfiied  is  based  upon  the  action  of  the 
oouit  in  overruling  the  demurrer  to  the  complaint 
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The  appellant  has  urged  the  following  objections  to  the 
complaint:  First  That  it  was  not  averred  that  the  railroad 
company  had  been  or  was  attempting  to  enforce  her  lien 
upon  the  lot  Second.  It  does  not  appear  that  the  appellee 
had  paid  the  mortgage  on  the  said  lot,  or  that  it  had  been 
demanded  of  him,  or  that  the  railroad  company  was  even 
threatening  to  foreclose  said  mortgage.  Third.  It  does  not 
aver  that  the  appellee  had  been  evicted,  or  that  any  attempt 
had  been  made  in  that  direction.  Fourth.  The  railroad 
company  was  not  made  a  defendant  Fifth.  That  the  prayer 
for  relief  is  defective,  in  this,  that  it  only  expresses  the  de- 
sire of  the  plaintiff  to  have  the  incumbrance  removed,  and 
demands  judgment  for  five  hundred  dollars,  according  to 
the  terms  of  the  contract  sued  on. 

Did  the  complaint  state  facts  sufficient  to  constitute  a 
cause  of  action  ?  If  the  action  was  based  upon  the  cove- 
nants in  the  deed,  the  complaint  would  be  defective  for  not 
averring,  either  that  the  plaintiff  had  removed  the  incun> 
brance,  or  had  been  evicted  from  the  premises;  but  the 
action  is  based  solely  and  exclusively  upon  the  obligation 
of  the  appellant.  The  decisions  of  this  court  have  not  been 
uniform,  upon  the  question  of  whether  the  plaintiff  could 
maintain  an  action  upon  the  obligation  on  which  this 
action  is  based,  without  averring  either  payment  or  eviction. 

It  was  held  by  this  court,  in  the  cases  of  Schooley  v.  Stoofs^ 
4  Ind.  130,  and  Tate  v.  Booe^  9  Ind.  13,  that  in  an  action  on 
such  a  bond,  the  plaintiff  could  only  recover  nominal  dam- 
ages, unless  real  and  substantial  damages  were  shown  to 
exist,  either  by  alleging  and  proving  payment  or  eviction. 
The  opposite  principle  was  enunciated  in  the  cases  of  Kiii 
V.  The  Fort  Wayne  Gaslight  Co.,  13  Ind.  56,  and  Merritts. 
Wells,  18  Ind.  171.  In  Johnson  v.  Britton,  23  Ind.  105,  the 
two  cases  last  cited  were  reviewed  and  adhered  to.  A  peti- 
tion for  a  rehearing  was  filed,  and  before  it  was  acted  on,  a 
change  of  the  judges  of  this  court  took  place.  The  late 
judges  of  this  court  acted  on  the  petition.  To  them  was 
presented  the  question  of  whether  they  would  adhere  to  the 
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cases  reported  in  the  4th  and  9th  Indiana  Reports,  or  those 
reported  in  vols.  1 3  and  1 8.  After  reviewing  the  Engh'sh  and 
American  cases  bearing  on  the  question,  they  overruled  the 
first  two  cases,  and  adhered  to  the  two  later  cases. 

After  careful  consideration  of  the  question,  we  have  con- 
cluded to  adhere  to  the  ruling  in  yohnson  v.  Britton,  supra; 
and  thus  holding,  it  necessarily  results  that  the  court  com- 
mitted no  error  in  overruling  the  demurrer  to  the  complaint. 

The  next  question  presented  for  our  decision  is,  whether 
the  court  erred  in  sustaining  the  demurrer  to  the  first  and 
second  paragraphs  of  the  answer.  The  first  and  second 
were\in  substance  the  same,  but  the  second  was  much  fuller 
than  the  first,  and  was  pleaded  as  a  cross  complaint.  We 
will,  therefore,  set  out  the  substance  of  the  second  para- 
graph. 

It  was  alleged,  that  the  Indianapolis  property  was  pur- 
chased of  the  railroad  company  by  John  Withers,  who  owed 
thereon  the  sum  of  two  hundred  and  sixty-six  dollars, which 
was  secured  by  a  mortgage  on  the  said  property ;  that  when 
the  appellant  purchased  said  property  from  said  Withers,  he 
agreed,  in  writing,  to  assume  and  pay  the  said  mortgage; 
that  when  he  sold  the  same  to  the  appellee,  he  agreed,  in  the 
instrument  above  set  out,  to  pay  and  remove  such  mortgage 
within  ninety  days ;  that  Solomon  Sharpe,  George  D.  Miller, 
and  Vinton  Warner  had  recovered  separate  judgments  against 
the  said  railroad  company, which  in  the  aggregate  amounted 
to  one  hundred  and  fifty  dollars ;  that  before  the  commence- 
ment of  the  said  action,  the  appellant  had  become  the 
owner,  by  purchase,  of  said  judgments ;  that  the  same  had 
not  been  assigned  to  him  by  a  regfular  assignment  thereon ; 
that  the  said  judgments  were  wholly  unpaid  and  justly  due ; 
that  the  said  railroad  company  was,  at  the  several  times  when 
the  said  judgments  were  rendered,  and  then  was,  hopelessly 
insolvent.  The  prayer  was,  that  the  said  Sharpe,  Miller,  and 
Warner  should  be  made  defendants,  to  answer  to  their  inter- 
ests in  the  said  judgments,  and  that  the  said  railroad  com- 
pany should  be  made  a  defendant ;  and  that  upon  the  final 
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hearing  of  the  said  cause,  the  court  should  set  off  against 
the  claim  of  the  plaintiff  the  amount  due  from  the  railroad 
company  to  the  appellant  upon  said  judgments. 

It  is  maintained  by  the  appellee  that  the  answer  was  de- 
fective, because  it  was  not  sworn  to.  It  is  insisted,  that  the 
facts  stated  brought  it  within  the  23d  section  of  the  code, 
2  G.  &  H.  54,  We  do  not  think  so.  That  section  provides 
for  substituting  a  new  defendant  for  the  one  sued.  The  facts 
stated  bring  it  clearly  within  section  22  of  the  code. 

It  is  next  insisted  that  the  answer  was  defective,  for  the 
reason  that  the  assignment  of  the  judgments  was  alleged  to 
be  by  parol,  and  not  in  writing  on  the  judgments,  and  prop- 
erly attested  by  the  officer  who  was  the  custodian  of  the 
record.  The  position  assumed  is,  that  a  judgment  cannot 
be  assigned  by  parol,  but  must  be  assigned  in  the  manner 
provided  in  the  act  found  on  page  366,  2  G.  &  H.  We 
are  of  a  different  opinion.  It  was  decided  by  this  court,  in 
Wood  V.  Wallace^  24  Ind.  226,  that  there  could  be,  in  equity, 
a  valid  assignment  of  a  judgment  by  parol.  We  adhere  to 
that  decision. 

It  remains  to  be  considered  whether  the  court  erred  in 
refusing  to  make  the  railroad  company  and  the  assignors  of 
the  judgments,  pleaded  as  set-offs,  parties  to  the  action.  If 
the  appellant  was  entitled  to  a  set-off,  then  he  had  the  right 
to  have  the  necessary  parties  before  the  court  The  judg* 
ments  having  been  assigned  by  parol,  it  was  necessary  to 
make  the  assignors  parties,  to  answer  to  their  interests  in  the 
judgments. 

The  railroad  company  was  entitled  to  the  money  secured 
by  the  mortgage  and  mentioned  in  the  bond  sued  on.  The 
appellee  had  no  right  to,  or  interest  in,  the  money.  If  it 
was  paid  to  him,  he  would  hold  it  in  trust  for  the  railroad 
company.  The  only  interest  the  appellee  had  in  the  suit 
was  to  have  the  incumbrance  removed  from  his  land.  The 
appellant  was  interested  in  having  the  money  paid  to  the 
railroad  company,  for  if  the  property  was  sold  upon  a  fore- 
closure of  the  mortgage,  and  the  appellee  was  evicted,  then 
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he  would  be  liable  upon  the  covenants  of  his  deed  to  the 
appellee.  It  was  alleged  in  the  answer  that  the  railroad 
company  was  insolvent.  If  the  appellant  was  compelled  to 
pay  the  full  amount  of  the  mortgage  to  appellee,  and  he  paid 
it  to  the  railroad  company,  then  the  appellant  would  be  de- 
prived of  the  benefit  of  a  set-off.  His  judgments  would  be 
worthless  to  him.  The  railroad  company  would  receive  its 
debt  in  full,  while  it  would  pay  no  part  of  its  indebtedness 
to  tiie  appellant  There  would  be  neither  justice  nor  equity 
in  this. 

It  IS  provided  in  section  22  of  the  code,  2  G.  &  H.  53, 
that  "the  court  may  determine  any  controversy  between  the 
parties  before  it,  when  it  can  be  done  without  prejudice  to 
the  rights  of  others,  or  by  saving  their  rights;  but  when  a 
complete  determination  of  the  controversy  cannot  be  had, 
without  the  presence  of  other  parties,  the  court  must  cause 
them  to  be  joined  as  proper  parties." 

It  was  held  by  this  court,  in  Frcarv.  Bryan^  12  Ind.  343, 
that  a  new  party  should  not  be  made  merely  for  the  purpose 
of  settling  matters  between  that  new  party  and  the  defend- 
ant, in  which  the  original  plaintiff  had  no  interest.  That 
decision  was  manifestly  correct,  but  it  does  not  apply  in  a 
case  like  this,  for  we  have  shown  that  there  was  a  unity  of 
interest  between  the  plaintiff  and  the  railroad  company,  and 
that  there  could  not  be  a  complete  determination  of  the 
matters  in  controversy  without  the  presence  of  such  com- 
pany. Full  and  complete  justice  could  not  be  done  in  her 
absence.  Luark  v.  MalonCy  34  Ind.  444;  Metritt  v.  Wells ^ 
18  Ind.  i/i. 

By  section  18  of  the  code,  2  G.  &  H.  46,  it  is  provided, 
that  ^any  person  may  be  made  a  defendant  who  has,  or 
claims,  an  interest  in  the  controversy,  adverse  to  the  plaintiff) 
or  who  is  a  necessary''  party  to  a  complete  determination  or 
settlement  of  the  questions  involved." 

As  we  have  already  seen,  the  money  sought  to  be  recov- 
ered belonged  to  the  railroad  company*  Suppose  the  ap» 
pellee  was  insolvent     Would  there  be  either  justice  or 
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equity  in  permitting  him  to  get  the  money  in  his  hands  ? 
We  think  not.  The  doctrine,  as  laid  down  in  yohnson  v. 
Britton^  supra^  is  an  innovation  upon  the  common  law,  and 
would  result  in  great  "  inconvenience  and  serious  hardships," 
if  the  courts  of  this  State  were  not  bound  to  protect  the 
equitable  as  well  as  the  legal  rights  of  parties. 

We  are  very  clearly  of  the  opinion,  that  the  court  erred  in 
sustaining  the  demurrer  to  the  cross  complaint. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  overrule  the 
demurrer  to  the  second  paragraph  of  the  answer,  and  for 
further  proceedings  in  accordance  with  this  opinioa 

y.  S.  Scobey  and  0.  B.  Scobey^  for  appellant 

C.  Ewing  and  J.  K.  Ewing^  for  appellee. 


The  Cixy  of  Indianapolis  v.  Tatb. 

Cvn, -^Drainage. — ^The  same  questions  are  raised  in  this  case  as  in  the  case  of 
TTte  City  of  Indianapolis  v.  Lawyer^  38  Ind.  348,  and  the  dedsion  is  the 
same. 

APPEAL  from  the  Marion  Common  Pleas. 

DowNEV,  J. — ^This  was  an  action  brought  by  Tate  against 
the  City  of  Indianapolis,  to  recover  damages  for  an  alleged 
overflow  of  his  premises  by  reason  of  a  defective  sewer. 

The  complaint  alleges  that  the  plaintiff  was  the  owner  of, 
and  in  possession  o(  certain  real  estate  in  said  city;  that  he 
had  erected  thereon  a  lai^e  planing  mill,  and  door  and  sash 
factory,  while  on  the  rear  part  thereof  he  had  erected  three 
large  drying  houses,  in  which  he  dried  or  seasoned  lumber 
used  in  the  factory ;  that  the  common  council  had  establish- 
ed and  constructed  a  system  of  drainage  and  sewerage  by 
which  all  the  water  north  of  Washington  street,  east  of 
Pennsylvania  to  East  street^  and  as  far  north  as  the  limits  of 
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the  city  extend,  being  a  space  of  six  hundred  acres,  was 
drained  and  made  to  pass  down  the  west  side  of  New  Jersey 
street,  in  front  of  plaintiff's  lumber  yard  and  factory,  through 
a  covered  drain  or  sewer  under  the  railroad  tracks,  into 
Pogue's  Run;  that  said  council  and  engineers  also  estab- 
lished and  fixed  the  grade  of  the  street  and  sidewalk  on 
South  New  Jersey  street,  in  front  of  plaintiff's  property, 
some  two  feet  above  the  surface  of  his  lots ;  that  the  defend- 
ant so  negligently  and  unskilfully  built,  provided,  and  es- 
tablished the  drain  or  sewer  passing  in  front  of  his  property, 
that  said  drain  or  ditch  leading  to  the  covered  sewer  under 
the  railroad  tracks  was  wholly  insufficient  to  conduct  and 
carry  away  the  water  that  was  carried  into  it  as  mention- 
ed; that  the  said  covered  sewer  passing  into  Pogue's  Run 
under  the  railroad  tracks  was  so  small  and  so  negligently 
built  and  constructed,  that  the  great  amount  of  water  that 
was  brought  to  it  during  heavy  rains,  by  means  of  the  said 
system  of  drains  and  sewers,  could  not  pass  out  into  the  run; 
that  the  grade  of  the  railroad  tracks  was  fixed  by  the  said 
council  and  engineers,  and  was  then  under  the  power  and 
control  of  said  council,  and  was  so  much  higher  than  the 
sidewalk  on  the  west  side  of  New  Jersey  street  as  mentioned, 
that  the  water  was  thrown  back,  and  over  the  sidewalk  into 
and  over  plaintiff's  premises ;  that  said  drain  and  sewer  were 
so  negligently  and  unskilfully  built,  that  they  failed  to  per- 
form the  office  for  which  they  were  constructed;  that  by 
reason  of  the  insufficiency  of  said  drain  and  sewer,  said 
plaintifTs  premises  were  repeatedly  overflooded  with  water, 
without  the  fault  of  the  plaintiff,  to  wit,  on  the  following 
days :  at  every  ordinary  rain  for  two  years  prior  to  the  be- 
ginning of  this  action,  the  precise  date  of  which  cannot  be 
given,  and  at  other  times;  that  at  each  flood,  the  plaintiff's 
factory  and  the  machinery  therein  were  injured,  while  the 
lumber  in  said  factory  and  in  the  drying  houses  was  spoiled 
and  greatly  injured,  and  the  fires  in  his  drying  houses  put 
out,  and  the  furnaces  destroyed,  and  he  was  at  each  time 
compelled  to  stop  work  in  his  factory  for  several  days,  there- 
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by  losing  large  profits,  namely,  three  thousand  dollars,  for  ^ 
which  he  prays  judgment. 

The  second  paragraph  is  substantially  the  same  as  the 
first,  only  more  particularly  setting  forth  the  alleged  injuries, 
and  the  manner  of  their  occurrence. 

The  defendant  pleaded  the  general  denial  and  several 
other  parag^phs  of  answer,  which  need  not  be  further 
noticed.  There  was  a  trial  by  jury,  and  a  general  verdict 
for  the  plaintiff,  and  answers  to  interrogatories,  on  which, 
notwithstanding  a  motion  by  the  defendant  for  a  new  trial, 
the  court  rendered  final  judgment  for  the  plaintiff. 

The  only  error  assigned  in  this  court  is  the  refusal  of  the 
common  pleas  to  grant  a  new  trial. 

This  case  is  like  the  case  of  The  City  of  Indianapolis  v. 
Lawyer^  38  Ind.  348,  except  that  in  that  case  there  was  a 
demurrer  to  the  evidence,  and  in  this  the  question  is  upon 
the  sufficiency  of  the  evidence  to  justify  the  verdict  of  the 
jury. 

The  questions  in  the  two  cases  are  the  same,  and  they 
must  be  decided  in  the  same  way. 

The  judgment  is  affirmed,  with  costs. 

y.  5.  Harvey^  for  appellant 

y.  T.  Dye  and  A.  C.  Harris^  for  appellee. 


Stone  v.  The  Broorvillb  National  Bank. 

Bankruptcy.— /yrfl</i>»^.— Where  a  creditor  has  not  proved  his  debt  in  bank- 
ruptcy, the  pendency  of  a  petition  in  bankruptcy,  before  the  debtor's  final  dis- 
charge, cannot  be  pleaded  in  bar  of  an  action  to  recover  the  debt. 

Same. — Stay  of  Proceedings, — Pending  proceedings  in  bankruptcy,  an  action  00 
a  provable  claim  may  be  stayed  on  the  application  of  the  bankrupt 

Same. — The  court  in  ivhich  proceedings  in  bankruptcy  arc  pending  is  a  proper 
court  to  order  the  stay  of  proceedings. 
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Same. — ^It  is  not  the  duty  of  a  state  court  to  stay  proceedings  on  being  advised 
that  the  debtor  has  filed  his  petition  in  bankruptcy. 

APPEAL  from  the  Franklin  Circuit  Court 

WoRPEN,  J. — ^Action  by  the  appellee  against  the  appel- 
lant and  one  Samuel  Cameron,  as  makers,  and  Jacob  H. 
Masters,  as  indoraer,  of  a  promissory  note  indorsed  by  Mas- 
ters, the  payee,  to  the  plaintiff.  There  was  judgment  against 
all  the  defendants.    Stone  alone  appeals. 

The  appellant  answered  in  one  pars^^ph  only,  which  is  as 
follows:  ''The  defendant  Stone,  for  a  separate  answer/'  etc., 
"says  that,  after  the  contract  named  in  the  said  paragraphs 
was  executed,  to  wit,  on  the  i8th  of  November,  1868,  he  filed 
his  petition  in  bankruptcy  before  J.  B.  McFadden,  a  register 
in  bankruptcy  for  the  district  of  Indiana,  and  was,  on  said 
day,  duly  adjudicated  a  bankrupt  by  said  register;  that  said 
matter  of  bankruptcy  is  still  pending  for  the  filing  and  set- 
tlement of  claims  owing  by  said  Stone  at  the  time  of  filing 
said  petition;  that  the  matters  of  indebtedness  named  in 
said  paragraphs  accrued  before  the  filing  of  said  petition,  and 
are  proper  claims  to  be  filed  in  said  proceedings  in  bank- 
ruptcy, and  are  provable  in  said  proceedings  in  bankruptcy ; 
and  said  defendant  says  that  the  plaintiff  cannot  maintain 
this  cause  of  action  against  him." 

A  demurrer  was  sustained  to  this  answer,  for  the  want  of 
sufficient  facts,  and  Stone  excepted,  and  failing  to  answer 
further,  final  judgment  was  rendered  against  him  on  the  de- 
murrer. He  moved  for  a  new  trial,  but  no  question  is  raised 
thereby.  The  only  question  legitimately  presented  by  the 
record  is  that  presented  by  the  ruling  on  the  demurrer. 

It  is  objected  by  the  appellee,  amongst  other  things,  that  the 
answer  does  not  show  that  any  proceedings  in  bankruptcy 
had  been  instituted  by  the  appellant ;  in  other  words,  that 
proceedings  in  bankruptcy  are  not  commenced  until  the  pe- 
tition is  filed  in  the  office  of  the  clerk  of  the  proper  district 
court;  that  the  filing  of  the  same  with  the  register  is  not 
sufiicient  We  shall  pass  this  objection,  as  the  answer  is 
otherwise  fatally  defective. 
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The  twenty-first  section  of  the  bankrupt  act  provides, 
^'that  no  creditor  proving  his  debt  or  claim  shall  be  allowed 
to  maintain  any  suit  at  law  or  in  equity  therefor  against  the 
bankrupt,  but  shall  be  deemed  to  have  waived  all  right  of 
action  and  suit  against  the  bankrupt,  and  all  proceedings 
already  commenced,  or  unsatisfied  judgments  already  ob- 
tained thereon,  shall  be  deemed  to  be  discharged  and  sur- 
rendered thereby. 

"And  no  creditor  whose  debt  is  provable  under  this  act 
shall  be  allowed  to  prosecute  to  final  judgment  any  suit  at 
law  or  in  equity  therefor  against  the  bankrupt,  until  the  ques- 
tion of  the  debtor's  discharge  shall  have  been  determined. 
And  any  such  suit  or  proceedings  shalL  upon  the  applica- 
tion of  the  bankrupt,  be  stayed  to  await  the  determination 
of  the  court  in  bankruptcy  on  the  question  of  the  discharge; 
provided  there  be  no  unreasonable  delay  on  the  part  of  the 
bankrupt  in  endeavoring  to  obtain  his  discharge;  and  pro- 
vided, also,  that  if  the  amount  due  the  creditor  is  in  dispute, 
the  suit,  by  leave  of  the  court  in  bankruptcy,  may  proceed 
to  judgment  for  the  purpose  of  ascertaining  the  amount 
due,  which  amount  may  be  proved  in  bankruptcy,  but  execu- 
tion shall  be  stayed  as  aforesaid." 

It  will  be  observed  that  the  answer  in  question  does  not 
aver  that  the  plaintiff  had  proved  her  debt  in  the  proceed- 
ings in  bankruptcy. 

Where  a  creditor  has  not,  as  in  this  case,  proved  his  debt 
in  bankruptcy,  we  think  it  quite  clear  that  the  pendency  of 
the  petition  in  bankruptcy,  and  before  the  debtor's  final  dis- 
charge, cannot  be  pleaded  in  bar  of  an  action  to  recover  the 
claim. 

An  answer  in  bar  of  an  action,  if  good  and  sustained,  de- 
feats the  action  finally  and  forever.  If  the  answer  in  ques- 
tion were  to  be  held  good,  the  appellant  would  be  forever 
discharged  from  his  obligation  to  pay  the  note,  whether  he 
ever  procured  a  discharge  in  bankruptcy  or  not. 

The  answer  was  clearly  defective,  and  the  demurrer  cor- 
rectly sustained 
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The  bankrupt  act  provides  an  ample  remedy  in  such  cases. 
Pending  the  proceedings  in  bankruptcy,  an  action  on  a  prov- 
able claim  may  be  stayed  "on  the  application  of  a  bankrupt." 
The  court  in  which  the  proceedings  in  bankruptcy  are  pend- 
ing is  a  proper  court  to  order  the  stay  of  proceedings. 
4  Bump  Bankrup.  378,  note  c.  Whether  a  state  court  might 
not  stay  the  proceedings  on  a  proper  application,  without 
anyorder  of  the  court  in  bankruptcy,  is  a  question  not  before 
us,  and  we  intimate  no  opinion  upon  it. 

The  answer  in  question  was  no  application  to  stay  pro- 
ceedings. No  application  was  made  to  the  court  below  to 
stay  the  proceedings.  The  counsel  for  the  appellant  argues 
the  case  as  if  it  were  the  duty  of  the  court  to  stay  proceed- 
ings upon  being  advised  that  the  appellant  had  filed  his  peti- 
tion in  bankruptcy,  whether  asked  to  do  so  or  not.  We 
are  of  a  different  opinion.  Courts  seldom  act  as  counsel  for 
parties,  or  thrust  legal  rights  upon  them.  It  is  the  duty  of 
counsel  to  present  the  causes  of  their  clients,  and  of  the 
courts  to  pass  upon  such  matters  as  are  presented. 

It  is  assigned  for  error  that  execution  on  the  judgment 
was  not  ordered  to  be  stayed.  The  case  was  not  within  the 
terms  of  the  bankrupt  act,  by  which  a  cause  may  be  al- 
lowed to  proceed,  for  the  purpose  of  ascertaining  the  amount 
due,  by  leave  of  the  court  in  bankruptcy.  The  amount  was 
not  in  dispute,  nor  had  the  court  in  bankruptcy  made  any 
order  in  the  premises.  The  court  below  was  not  asked  to 
make  an  order  for  the  stay  of  execution,  nor  was  any  excep- 
tion taken  to  the  action  of  the  court  in  this  respect. 

The  judgment  below  is  affirmed,  with  costs. 

R.  Tyler,  for  appellant. 

C.  C.  Binkley^  for  appellee. 
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Dudley  et  al.  v.  The  Bijounisville  and  Windsor 

Turnpike  Company. 

County  CoioassiONERS.  —  Appeal, — No  appeal  lies  from  the  dedsioo  of  a 
board  of  county  commissioners  upon  an  application  of  a  turnpike  company 
for  leave  to  construct  its  road  along  a  public  highway. 

APPEAL  from  the  Randolph  Common  Pleas. 

Pettit,  J. — ^The  appellee  petitioned  the  board  of  commis- 
sioners of  Randolph  county  for  leave  to  construct  its  turn- 
pike over,  on,  and  along  a  certain  public  highway  in  that 
county,  under  section  4,  i  G.  &  H.  475.  The  appellants 
appeared  before  the  board,  and  filed  a  remonstrance  against 
granting  the  prayer  of  the  petition.  The  board,  after  hear- 
ing evidence,  refused  to  consent  that  the  highway  might  be 
used  by  the  company  for  the  construction  of  its  turnpike. 
The  appellee  appealed  to  the  court  of  common  pleas,  in 
which  court  the  appellants  moved  to  dismiss  the  appeal  for 
want  of  jurisdiction,  there  being  no  appeal  from  the  exercise 
of  a  mere  discretion  vested  in  the  board.  This  motion  was 
overruled,  and  exception  taken.  There  was  a  trial,  and 
judgment  for  the  company,  giving  it  the  right  to  use  the 
highway  for  the  construction  of  its  turnpike,  notwithstand- 
ing the  refusal  of  the  board  of  commissioners.  The  overrul- 
ing of  the  motion  to  dismiss  the  appeal  is  assigned  for  error. 

We  hold  that  the  section  above  referred  to  vests  a  mere 
discretion  in  the  board  of  commissioners,  that  no  other  body, 
court,  or  tribunal  can  exercise,  control,  or  direct ;  and  from 
the  exercise  of  which,  either  way,  no  appeal  lies  to  any 
court.  The  language  of  the  law,  and  the  nature  of  the  case, 
alike  warrant  this  conclusion. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee^ 
with  instructions  to  the  court  to  dismiss  the  appeal  for  want 
of  jurisdiction. 

T,  M.  Browne,  for  appellants. 

y.  y.  Cheney  and  £  L.  Watson,  for  appellee. 
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Manlove,  Receiver,  v.  Naw. 

Receiviou — Insurance  Company, — CompUdntj-'-^  a  &iut  \sj  a  receiver  of  a 
mutual  insurance  company,  against  a  member  of  the  campany^  for  l^is  pro- 
portion of  losses,  the  complaint  must  show  that  the  losses  which  are  to  be 
paid  with  the  money  to  be  collected  from  the  assessments  occonred  during  the 
time  the  defendant  was  a  policy  holder  and  member  of  the  company. 

APPEAL  from  the  Vanderburg  Circuit  Court. 

Downey,  J** — ^This  was  an  action  by  Manlove,  as  Receiver 
of  the  Farmers  and  Merchants*  Insurance  Company,  a 
mutual  insurance  company,  against  Naw^  commenced  before 
a  justice  of  the  peace.  There  was  a  judgment  for  the  plain- 
tiff before  the  justice  of  the  peace,  but  on  appeal  to  the 
circuit  court,  a  demurrer  to  the  complaint  was  sustained, 
because  it  did  not  state  facts  sufficient,  and  final  judgment 
was  rendered  for  the  defendant. 

According  to  several  decisions  of  this  court,  this  ruling 
was  corfect  It  has  been  held  in  this  court,  tliat  a  person 
becoming  a  member  of  a  mutual  insurance  company,  by 
insuring  therein,  is  liable  for  his  proportionate  share  of  the 
losses  which  may  occur  while  he  is  a  member ;  that  is^  for 
the  time  during  which  his  policy  runs,  and  no  longer.  It  is 
necessary,  therefore,  to  show,  among  other  things,  that  the 
losses  which  are  to  be  paid  with  the  money  to  be  collected 
from  the  assessments  occurred  during  the  time  the  defendant 
was  a  policy  holder  and  member  of  the  company.  The  com- 
plaint in  this  case  is  liable  to  the  objection  that  it  does  not 
show  this,  and  perhaps  is  liable  to  other  objections  also.  See 
Emhree  v.  Skideler^  36  Ind.  423 ;  Manlove  v.  Naylor^  38 
Ind.  424. 

The  judgment  is  affirmed,  with  costs. 

Pettit,  J.,  dissents. 

y.  R.  Troxelly  W.  R.  Manlove^  andi?.  A,  Hill,  for  appellant. 
C.  Denby,  D.  S,  Kunder,  P.  Maier,  y.  B.  McDonald,  and 
E.  M.  McDonald,  for  appellee. 
Vol.  XXXIX.— 19 
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Ray  ft  al.  v.  The  Indianafous  Insurance  Company. 

New  TUAL. — Cause, — ^That  the  conit  erred  in  sustaining  a  demurrer  to  an 

answer,  is  not  a  canse  for  granting  anew  triaL 
CoRFOKATiOH. — Estoppel. — A  party  who  contracts  with  a  corporation,  as  such, 

is  precluded  from  qnestioning  the  organization  of  the  corporation. 

APPEAL  from  the  Marion  Common  Pleas. 

Downey,  J. — ^This  action  was  brought  by  the  appellee 
against  the  appellants,  to  foreclose  a  mortgage  executed  to  it, 
by  the  appellants,  to  secure  the  payment  of  a  promissory 
note  made  by  appellant  Martin  M.  Ray  to  the  appellee.  The 
defendants  answered ;  the  plaintiff  replied ;  the  cause  was 
tried  by  the  court;  there  was  a  finding  for  the  plaintiff; 
motion  for  a  new  trial  overruled;  and  judgment  rendered  on 
the  finding. 

The  errors  assigned  in  this  court,  stating  them  in  our  own 
order,  are,  first,  the  overruling  of  the  demurrers  of  the  defend- 
ants to  the  complaint;  second,  the  sustaining  of  the  demur- 
rers of  the  plaintiff  to  the  several  paragraphs  of  the  answer 
of  the  defendants ;  third,  the  striking  out  of  the  paragraphs 
of  the  answer;  fourth,  error  of  the  court  in  its  conclusions 
of  law  upon  its  special  findings ;  fifth,  the  refusal  to  grant  a 
new  trial. 

No  particular  defect  in  the  complaint  is  pointed  out.  It 
seems  to  us  to  be  sufficient. 

There  is  no  question  in  the  record  relating  to  the  suffi- 
ciency of  the  answers  as  last  amended  and  filed. 

The  last  answers  filed  were  not  stricken  out,  but  were  on 
file  when  the  case  was  tried. 

There  was  no  legal  and  proper  special  finding  by  the 
court,  nor  any  conclusions  of  law  stated. 

The  new  trial  was  asked  for  the  reasons,  first,  that  the 
court  erred  in  sustaining  the  demurrers  to  the  second,  third, 
and  fourth  paragraphs  of  the  answer;  second,  the  court 
erred  in  refusing  to  allow  the  defendants  to  prove  that  the 
plaintiff  was  not  organized  as  a  corporation;  third,  in  finding 
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too  much  for  the  plaintifT;  fourth,  in  its  conclusions  of  law; 
and,  fifth,  in  rendering  judgment  for  the  amount  of  the 
finding  and  costs. 

The  first  reason  assigned  is  not  a  cause  for  granting  a  new 
trial.  Second,  there  was  no  error  in  refusing  to  allow  the  de^ 
fendants  to  prove  that  the  plaintiff  had  not  been  organized 
as  a  corporation.  By  making  the  contract  with  the  com- 
pany, as  a  corporation,  they  precluded  themselves  fi-om 
questioning  that  feet.  2  Davis  Ind.  Dig.  191,  sec.  27.  Third, 
there  is  nothing  in  the  bill  of  exceptions  to  show  that  the 
finding  was  excessive.  Fourth,  there  were  no  conclusions  of 
law  stated  by  the  court ;  and  if  there  had  been,  and  they 
were  wrong,  this  was  no  reason  for  a  new  trial.  Fif^h,  the 
judgment  is  in  proper  form,  so  far  as  we  can  see.  The  mo- 
tion for  a  new  trial  was  properly  overruled. 

The  judgment  is  affirmed,  with  two  per  cent,  damages  and 
costs,  as  of  the  November  term,  1871,  when  it  was  sub- 
mitted, the  said  Martin  M.  Ray  having  since  then  departed 
this  life. 

M.  M.  Ray,  H.  C  Ray,  W.  L.  Ray,  G.  H.  Voss,  B.  K 
Davis,  and  y.  A.  Holman,  for  appellants. 

T.  A.  Hendricks,  O.  B.  Hard,  and  A.  W.  HendricHs^  for  ap- 
pellee. 


Vankeuren  -m  al.  v.  Howard. 

Practice. — Motion  for  New  Trial, — Reasons, — ^"  That  the  court  erred  on  said 
trial  in  the  rejection  of  evidence  offered  by  the  defendant,  which  ought  to 
have  been  received/'  and  **  that  the  court  erred  in  receiving  evidence  on  the 
part  of  the  plaintiff,  which  was  objected  to  by  the  defendant,  and  which  ought 
to  have  been  rejected,"  as  statements  of  reasons  for  a  new  trial,  are  too  vague 
and  indefinite  to  be  considered  on  appeal. 

APPEAL  from  the  Clay  Common  Pleas. 

Pettit,  J. — The  appellee  sued  the  appellants  for  malicious 
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prosecution  in  procuring  him  to  be  arrested  on  a  charge  of 
larceny  in  stealing  a  hoise  and  buggjr. 

Answer  of  general  denial,  trial  by  jury,  verdict  for  appel- 
lee  for  two  hundred  and  forty-five  dollars,  motion  for  new 
trial  overruled,  and  judgment  on  the  verdict  The  only 
error  properly  ass^ed  is  the  overruling  of  the  ootkm  for  a 
new  trial.  The  reasons  for  a  new  trial  are,  "firs^  that  the 
damages  are  excessive;  second,  thaft  the  verdict  is  notstxs- 
tained  by  sufficient  evidence ;  third,  that  the  verdict  is  con- 
trary to  law;  fourth,  that  the  court  erred  on  said  trid  in  the 
rejection  of  evidence,  oflered  by  the  defendants,  which 
ought  to  have  been  received;  fifth,  that  the  court  erred  in 
receiving  evidence  on  the  part  of  the  plaintiff^  which  was 
objected  to  by  defendants,  and  which  ought  to  have  been 
rejected." 

As  to  the  first  and  second  causes,  we  have  only  to  say 
that  we  have  carefully  examined  the  evidence,  and  are  far 
from  being  able  to  see  or  believe  that  the  damages  are  exces- 
sive, or  that  the  verdict  is  not  sustained  by  sufficient  evi- 
dence. As  to  the  third  reason,  no  law  that  the  verdict  con- 
travenes has  been  pointed  out,  and  we  know  of  none.  As 
to  the  fourth  reason,  it  is  too  vague  and  indefinite.  It  should 
have  pointed  out,  and  called  the  attention  of  the  court  di- 
rectly to,  what  evidence  was  rejected,  which  should  have 
been  received.  We  have  often  repeated  this  ruling,  and 
elaborated  the  reason  of  it,  and  we  do  not  deem  it  necessary 
to  do  so  again,  further  than  to  say  that  a  diiTerent  practice 
might  do  great  injustice  to  the  court  and  the  opposite  party. 
As  to  the  fifth,  it  is  equally  bad  as  the  fourth,  in  not  point- 
ing out  what  evidence  was  received,  which  ought  to  have 
been  rejected ;  but  this  reason  is  assigned  as  and  for  error, 
and  is  expressly  waived  and  abandoned,  as  having  no  merit, 
in  the  appellants'  brief. 

Both  of  the  defendants  joined  in  the  motion  above  con- 
sidered, yet  Richardson  filed  a  separate  motion  for  a  new 
trial,,  on  his>  own  behalf,  for  these  reasons:  ^' first,  that  the 
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verdict  is  ttOk  sastained  fay  any  evidence  as  to  liim ;  second^ 
Aat  the  verdict  is  contraiy  to  law  as  to  faim/' 

This  motion  was  overruled,  and  exception  taken,  but  no 
separate  assignnoent  of  error  is  made  by  Richardson  for 
overruling  his  motion;  but  if  there  hadoeen,  the  result  must 
have  been  the  same,  as  the  evidence  clearly  shows  he  was 
the  instigator  and  prime  mover  in  causing  the  arrest  of  the 
appellee,  not  because  he  was  guilty,  but  to  detain  him  to  find 
out  what  another  man  had  done  with  the  horse  and  bu£^. 

We  hold  that  the  court  committed  no  error,  that  we  can 
notice,  in  overruling  the  motions  for  a  new  triaL 

The  judgment  is,  in  :aU  things,  affirmed,  at  the  costs  of  the 
appellants. 

G.  A.  Knight^  G.  P.  Stone,  K  Miles,  and  A,  T.  Rose,  for 
<sq>pellants. 

S.  JV.  Curtis,  E.  M.  Con^iom^  W.  W.  CarUr^  and  S.  IX 
Cqffey,  f>r  appellee. 
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Barnes  v.  Wright  et  al. 

DEFAUX.T. — jfti4J^[m£tU» — ^Where  a  defendant  has  been  brou^^  into  court,  and 
has  suffered  a  judgment  to  be  rendered  against  him  by  default,  he  cannot  ap- 
peal to  the  Supreme  Court  for  the  correction  of  any  supposed  error  in  the 
judgment,  without  having  first  applied  to  the  court  below  for  the  correction* 

•  •  •  • 

APPEAL  from  the  Grant  Common  Pleas. 

WoRDEN,  J. — This  was  an  action  by  the  appellees  against 
the  appellant  upon  a  promissory  note. 

The  defendant  was  duly  brought  into  court  by  the  service 
of  a  summons,  and  there  was  judgment  against  him  by  de- 
fault The  note  stipulated  for  the  payment  of  attorney's  fees, 
if  suit  should  be  brought  thereon,  and  It  was  averred  in  the 
complaint  that  the  attorney's  fees  were  of  the  reasonable  value 
of  forty  dollars..  The  judgment  was  rendered  for  a  little  over 
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ten  dollars  too  much,  adding  the  forty  dollars,  for  attorney's 
fees,  to  the  principal  and  interest  of  the  note.  But  there 
were  no  steps  taken  in  the  court  below  to  correct  this  error 
in  the  computation.  It  might  have  been  there  corrected 
without  coming  to  this  court  Where  the  defendant  has 
been  brought  into  court,  and  has  suffered  a  judgment  to  be 
rendered  against  him  by  default,  he  cannot  appeal  to  this 
court  for  the  correction  of  any  supposed  error  in  the  judg- 
ment, without  having  first  applied  to  the  court  below  for  the 
correction. 

This  has  been  settled  in  a  large  number  of  cases.  It  will 
be  sufficient  to  refer  to  the  following :  Darlington  v.  Wiimer, 
14  Ind.  449;  Sturgis  v.  Rodman^  14  Ind.  604;  Durban  v. 
Connor^  15  Ind.  433.  In  Skeen  v.  Huntington,  25  Ind.  510, 
the  rule  was  applied  to  a  case  where  there  was  a  question 
as  to  the  sufficiency  of  service. 

But  the  appellees  having  in  this  court  remitted  the  amoui^ 
often  dollars  and  sixty-five  cents  of  the  judgment  below,  the 
residue  of  the  judgment  below  is  affirmed,  with  costs. 

y.  Brownlee  and  H.  Brownlet  for  appellant 

A.  Steele  and  R.  T.  St.  John  for  appellees. 


Barnes  et  al.  v.  Conner. 

Judgment  by  Default.'— /Va^^^.— 4/!^^.— Where  a  judgnent  has  been 
taken  by  default,  the  defendants  having  been  personally  served,  a  motion  to 
set  aside  the  default,  showing  merits  in  the  defence,  or  proceedings  for  relief 
from  the  judgment,  or  to  review  it,  must  be  made  in  the  court  below,  before 
appeal. 

Practice. — Pleading, — Misnomer. — Amendment, — A  complunt  upon  a  prom- 
issory note,  containing  a  misnomer  or  an  omission  to  set  out  the  full  name, 
where  the  summons  contains  the  full  name  and  has  been  duly  served,  may  be 
amended  to  correspond  with  the  summons;  and  on  iqppeal,  this  oonit  will  coa- 
sider  the  amendment  as  made, 

APPEAL  from  the  Grant  Common  Pleas. 
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BusKiRK,  C.  J.^-This  was  an  action  by  the  appellee 
against  the  appellants,  upon  a  promissory  note  executed  by 
the  appellants  to  George  W.  White,  who  indorsed  the  same 
to  the  appellee. 

The  appellants  failing  to  appear  to  the  action,  they  were 
called  and  defaulted,  and  judgment  was  rendered  on  such 
default. 

There  was  no  motion  in  the  court  below  to  set  aside  the 
default  or  for  a  new  trial ;  nor  was  there  any  objection  taken 
to  the  form  of  the  judgment 

The  appellants  have  assigned  the  following  errors :  first, 
the  judgment  is  against  Joshua  Barnes  and  Benjamin  H. 
Barnes,  when  the  complaint  is  against  Joshua  Barnes  and  B. 
H.  Barnes,  without  any  averment  that  Benjamin  Barnes  is  in- 
tended ;  second,  there  is  no  complaint  against  Benjamin  H. 
Barnes;  third,  the  complaint  does  not  contain  copies  of  note 
and  assignment ;  fourth,  the  service  and  return  is  not  made 
a  part  of  the  record. 

The  note  was  executed  by  Joshua  and  B.  H.  Barnes.  The 
complaint  was  against  Joshua  and  B.  H.  Barnes.  The  sum- 
mons was  against  Joshua  and  Benjamin  H.  Barnes  and  was 
served  on  them  by  such  names ;  and  the  judgment  was  ren- 
dered against  them  as  described  in  the  summons. 

When  a  judgment  has  been  taken  by  default,  where  the  de- 
fendants were  personally  served,  a  motion  to  set  aside  the 
default,  showing  merits  in  the  defence,  or  proceedings  for  re- 
lief from  the  judgment,  or  to  review  it,  must  be  made  in  the 
court  below  before  an  appeal  to  this  court,  or  no  question 
will  be  presented  for  our  decision.  Blair  v.  Davis,  9  Ind. 
236;  Harlan  v.  Edwards,  13  Ind*  430;  Frasier  v.  Hubble, 
13  Ind.  432 ;  Kirby  v.  Robtins,  13  Ind.  470;  Gray  v,  Dickey, 
20  Ind.  96;  De  Armond  v.  Adams^  2$  Ind.  455 ;  Skeen  v. 
Huntington,  25  Ind.  510;  Nutting  v.  Losance,  27  Ind.  37; 
Goldsberry  v.  Carter,  28  Ind.  59 ;  Ratliffv.  Baldwin,  29  Ind. 
16;  Clegg  \.  Fitliian,  32  Ind.  90;  Cleggw.  Patterson,  32  Ind. 
13s;  Monroe  \.  Strader,  33  Ind.  iii. 

The  complaint  will  be  regarded  as  sufficient  in  this  case. 
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The  appellee  had  the  right  to  amend  the  complaint  to  cor- 
respond with  the  summons,  and  we  will  presume  it  was  done, 
and  treat  it  as  made. 

The  note  and  indorsement  were  filed  with,  and  constituted 
a  part  of,  the  complaint. 

The  summons  and  the  return  thereon  are  made  a  part  of 
the  record  by  section  559,  2  G.  &  H.  273,  in  cases  of 
default,  and  they  were  copied  into  the  record  and  show  that 
appellants  were  duly  and  legally  served. 

We  have  been  unable  to  see  any  merits  in  this  appeal. 

The  judgntent  is  aflSrmed,  with  eosts  and  ten  per  cent 
damages. 

%  Brownlee  and  H.  Brazvnlee^  for  appellants. 

M.  M.  Ray^  G.  If.  Vbss,  B.  F.  Davis  and  y.  A.  IMman, 
for  appellee. 


-•-•' 


Atkinson  et  al.  e^.  Lindset. 

Vendor's  Lnor. — EitoppeL — Failure  to  Demur. — ^A.  sought  to  enforce  a  Ten- 
dor's  lien  flg;ainst  land  owned  by  D.  A.  sold  the  land,  Jannaiy,  1S57,  to  B.; 
B.  sold  it  June,  1S57,  to  C;  C  sold  it  Deceinber,  i865>  to  D.  Tlie  suit  wai 
commenced  in  June,  1869.  P.  answered  that  the  plaintiff  Iras' estopped  from 
claiming  his  lien,  because  before  he,  D.,  purchased  and  paid  for  the  land,  he 
made  inquiry  of  the  plaintiff,  whether  it  would  be  all  right,  and  was  advised 
by  him  to  proceed  with  the  purchase.    Issue  was  taken  on  this  by  a  denial. 

Hild^  that  the  failure  to  demur  waived  the  question  as  to  the  sufficiency  of  dit 
facts  stated  to  constitute  an  estoppel,  and  that  on  proof  of  the  allegttions  the 
defendant  was  entitled  to  a  verdict. 

APPEAL  from  the  Warren  Common  Fleas. 

WoRDEN^  J. — ^This  was  a  complaint  by  the  appellee 
against  -the  appellants,  to  enforce  a  vendor's  lien  on  real  es- 
tate. The  land  had  been  sold  by  Lindsey  to  Hiram  Keams, 
and  by  the  latter  to  Robert  M.  Atkinson,  who  sold  it  to 
Cephas  Atkinson.  Lindsey  seeks  to  enforce  his  lienr  upon 
the  land  in  the  hands  of  Cephas  Atkinson. 

The  deed  from  Lindsey  to  Keams  was  dated  January  I4th» 
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1857.  That  from  Kearns  to  Robert  M.  Atkinson  was  dated 
June  9th,  1857.  And  that  from  Robert  M.  to  Cephas 
Atkinson  was  dated  December  5th,  1865.* 

This  suit  was  commenced  on  the  24th  of  Jmie,  1 869. 

Among  other  pleadings  in  the  cause,  iSie  defendant  Rob- 
ert M.  Atkinson  pleaded^  second,  that  the  plaintiff  was 
estopped  from  setting  up  any  lien  upon  the  land,  for  the 
reason  that  before  he  purchased  and  paid  for  the  land,  he 
made  inquiry  of  the  plaintiff  whether  it  would  be  right,  etc., 
and  was  told  by  the  plaintiflj  that  it  would  be  right,  and  to 
go  on  and  make  the  purchase;  third,  that  for  a  valuable  con*^ 
sideration  the  plaintiff,  by  parol,  released  and  relinquished 
his  supposed  lien  upon  the  land. 

Issue,  trial,  verdict,  and  judgment  for  the  plaintif5^  a  mo- 
tion for  a  new  trial  made  by  the  defendants  being  overruled^ 
find  exception  taken. 

The  defendants  bring  the  case  here  upon  the  evidence, 
which,  upon  a  careful  examination  thereof,  we  think  fails  to 
sustain  the  verdict. 

The  proof,  to  bring  home  notice  to  Cephas  Atkinson  of 
the  fact  that  the  purchase-money  or  any  part  of  it,  due 
from  Kearns  to  Lindsey,  remained  unpaid  at  the  time  Cephas 
purchased  from  Robert,  is  quite  unsatisfactory.  It  is  shown 
that  in  the  spring  or  summer  after  Lindsey  conveyed  to 
Kearns,  Cephas  was  informed  and  knew  that  a  portion  of  the 
purchase^money  remained  unpaid.  But  Cephas  did  notpur^ 
chase  the  property-  until  December,  1865.  In  the  mean* 
time,  the  property  had  been  conveyed  by  Kearns  to  Robert 
M.  Atkinson.  Cephas  testifies  that  at  the  time  he  bought 
and  paid  for  the  land,  he  had  no  notice  of  any  claim  for  un- 
paid purchase-money  in  favor  of  Lindsey.  If  the  case  turned 
entirely  upon  this  point,  we  should  be  inclined  to  look  care- 
fully to  the  question  whether  such  notice  to  Cephas  would 
be  sufficient,  before  deciding  it.  As  at  present  advised,  we 
are  not  satisfied  that  such  notice  would  be  sufficient;  but 
we  decide  nothing  upon  the' point,  as  there  is  another  ground 
upon  wlueh  the  judgment  must  be  reversed.    We  are  of  optn-» 
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ion  that  the  estoppel  pleaded  was  fairly  made  out  by  the 
evidence,  and  we  find  no  evidence  in  the  record  rebutting 
or  contradicting  it. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 

On  Petition  for  a  Rehearing. 

WoRDEN,  J. — In  this  case  the  counsel  for  the  appellee 
have  filed  a  zealous  petition  for  a  rehearing,  in  which  they 
assume  that  "the  court  has  been  evidently  misled  as  to  the 
facts  disclosed  by  the  record,"  and  they  gratuitously  add  that 
they  "are  charitable  enough  to  attribute  the  oversight  or 
error,  of  which  they  complain,  to  the  overcrowded  condition 
of  the  docket  and  the  overworked  condition  of  the  court** 

The  evidence  was  all  quite  fully  considered  by  the  entire 
court  upon  the  original  decision  of  the  cause,  and  the  court 
was  fully  advised  as  to  all  the  facts  disclosed  by  the  record; 
indeed,  the  case  was  fully  considered  on  two  or  thrae  occa- 
sions before  a  conclusion  was  finally  arrived  at,  and  as  much 
time  was  consumed  in  its  consideration  as  if  there  had  been 
no  other  pressing  business  upon  the  docket ;  hence  the  man* 
tie  of  charitj',  which  the  counsel  thus  volunteer  to  throw 
around  the  decision,  does  not  belong  where  they  seek  to 
place  it 

It  will  be  seen,  by  recurring  to  the  original  opinion,  that 
the  judgment  below  was  reversed  on  the  ground  that  the 
answer  of  estoppel  filed  by  Robert  M.  Atkinson  was  sus- 
tained by  the  evidence,  and  that  there  was  no  evidence  con- 
flicting with  that  sustaining  the  answer  in  question.  The 
paragraph  of  the  answer  in  question  alleges,  amongst  other 
things,  "that  on  or  about  the  1st  day  of  June,  1857,  this  de- 
fendant entered  into  negotiations  to  purchase  ninety  acres  of 
said  lands,  and  that,  before  doing  so,  this  defendant  applied 
to  the  plaintiff  to  know  if  this  defendant  would  be  safe  in 
making  such  purchase,  and  paying  for  said  lands  to  said 
Hiram  Kearns;  that,  thereupon,  plaintiff  informed  this  de« 
fendant  that  he,  plaintifi)  had  no  objection  to  such  purchase 
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and  payment  therefor;  that  he,  the  plaintifT,  had  made  his 
trade,  and  that  he,  the  defendant,  could  go  on  and  make  his 
trade  for  the  land;  and  thereupon  this  defendant,  relying 
on  said  answer  and  information  of  the  plaintiff,  purchased 
ninety  acres  of  the  land  and  took  a  conveyance  therefor,"  etc. 

Replication  in  denial. 

The  deed  to  Robert  M.  Atkinson,  bearing  date  June  9th, 
1857,  was  given  in  evidence.  In  reference  to  the  estoppel 
pleaded,  he  testified  as  follows :  "  I  am  one  of  the  defend- 
ants; I  live  in  Benton  county,  Indiana;  am  a  farmer;  have 
lived  in  Benton  county  since  November  1 5th,  1848 ;  the  plain- 
tiff Lindsey  is  an  uncle  of  mine ;  he  is  a  half  brother  to  my 
mother.  In  the  winter  of  1857,  I  lived  near  Oxford,  and 
about  a  mile  from  Lindsey's ;  I  knew  Lindsey  had  sold  his 
farm  to  Kearns,  who  was  then  trading  in  lands,  cattle,  hogs, 
etc.;  as  near  as  I  can  recollect  about  dates,  after  Kearns 
had  bought  the  land,  he  was  wanting  to  sell  it  to  me ;  I  told 
him  I  did  not  want  to  trade  for  the  lands  until  he  and  Lind* 
sey  got  their  trade  all  fixed  up;  afterward  the  plaintiff  came 
out  from  Howard  county  to  Benton,  he  having  moved  away 
in  the  meantime,  and  we  were  talking  about  the  matter,  and 
he  told  me  to  go  ahead  and  make  my  trade,  that  he  had 
made  his ;  I  told  him  I  was  going  to  trade  for  the  land,  and 
asked  him  if  it  was  all  right ;  this  was  about  the  time  the 
cattle  were  delivered  to  Newton  Morgan,  about  the  last  of 
April,  or  first. of  May,  1857, 1  won't  be  sure  which;  about 
the  time  the  cattle  were  delivered,  the  plaintiff  told  me  to 
go  ahead  and  make  my  trade,  as  he  had  made  his ;  I  paid 
about  twenty-five  dollars  per  acre.  *  *  *  Kearns  was 
wanting  to  dicker  with  me ;  he  spoke  about  trading  perhaps 
fifty  times;  indeed,  every  time  he  passed,  he  had  been 
wanting  to  trade  me  the  land;  and  then  Lindsey  came  out 
and  said  I  could  go  on  and  make  my  trade  with  Kearns ; 
this  I  think  was  in  April,  or  the  forepart  of  May  following 
the  sale  by  Lindsey  to  Kearns ;  I  can't  say  when  I  next  saw 
Lindsey  after  this ;  we  were  good  friends,  and  are  yet ;  he 
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would  always  come  to  my  house  when  he  came  out  to  Ben- 
ton, and  I  did  all  I  could  for  htm." 

This  evidence,  it  seems  to  us,  substantially  and  clearly 
makes  out  the  truth  of  the  paragraph  of  the  answer  in  ques- 
tion ;  in  other  words,  it  proves  the  estoppel  as  pleaded.  Now 
there  is  not  a  syllable  of  evidence  in  the  record  that  contra- 
dicts the  statements  thus  made  by  the  defendant  Robert  M. 
Atkinson,  unless  it  be  the  statement  of  Lindsey,  that  he 
was  in  Benton  county  June  1st,  1857,  ^^^  ^^^  ^^  April  or 
May  of  that  year.  Although  Lindsey  was  put  upon  the 
witness  stimd  and  testified  after  the  above  testimony  of 
Robert  M.  Atkinson  had  been  given,  yet  he  did  not  deny 
the  above  matters  testified  to  by  Robert  M.  Atkinson,  nor 
any  part  of  them,  nor  was  he  at  all  interrogated  on  that  sub- 
ject Nor  was  there  any  doubt  of  the  truth  of  the  state- 
ments of  Robert  M.  Atkinson,  as  above  set  out,  raised  by 
any  evidence  or  circumstance  in  the  cause.  Lindsey  says, 
to  be  sure,  he  was  not  in  Benton  county  either  in  April  or 
May,  1857,  but  was  there  June  ist  of  that  yean  Robert 
M.  Atkinson  thinks  the  matters  testified  to  by  him,  as  above 
set  out,  occurred  in  April  or  May  of  that  year.  This  is  a 
mere  discrepancy  as  to  dates.  The  material  facts  testified 
to  by  Robert  M.  Atkinson,  in  respect  to  the  matter  above 
stated,  stand  unrebutted  and  uncontradicted.  The  issue 
formed  on  the  paragraph  of  the  answer  should  undoubtedly 
have  been  found  for  the  defendants  below. 

But  it  is  now  insisted  that  the  matters  thus  pleaded  and 
proved  do  not  constitute  a  valid  estoppel. 

If  the  appellee  had  wished  to  raise  that  question,  he 
should  have  demurred  to  the  paragraph  of  the  answer  set- 
ting up  the  supposed  defence.  This  was  not  done.  The 
answer,  we  think,  was  shown  to  be  true  in  point  of  feet  If 
insufficient  in  law,  the  objection  was  waived  by  felling  to 
demur.     2  G.  &  H.  92,  sec.  ^4. 

The  petition  for  a  rehearing  is  overruled. 

H.  W.  Chase  and  y.  A.  WUstack^  for  appellants. 

L.  E.  McRaynolds  and  y.  McCabe,  for  appellee. 
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Witness. — Admtnisiratar.'^'Whexe  suit  was  brong^t  on  an  official  bond  against 
the  principal  and  a  surety  and  the  admintstxator  of  a  deceased  soiety,  and  the 
process  was  returned,  as  to  tbe  adnunistiatDF,  *  not  found,"  and  no  steps  were 
taken  to^ye  the  cause  continued  as  to  such  adnunistntor  for  further  process,  ' 
and  the  plaintiff  proceeded  to  trial  as  to  the  other  defendants,  the  suit  abated 
as  to  the  administrator,  and  he  was  not  afterward  a  party,  if  he  was  so  before, 
and  the  plaintiff  could  testify  as  a  witness  in  his  own  bdialf. 

Katification.— Zi^^7t/K  as  Sunfy.-^Witn  the  surety  denied  that  he  executed 
&e  bond,  and  there  was  evidence  that  he  afterward  assented  to  his  name!s  re- 
maining on  the  bond,  the  juiy  were  authorized  to  £nd  him  liable  on  the  bond 
for  money  received  by  his  principal  after  such  assent,  and  not  paid  over. 

APPEAL  from  the  Greene  G>mmon  Pleas. 

Downey,  J. — ^This  was  an  action  commenced  in  the  name 
of  the  State,  on  relation  of  Walter  A.  Robinson  and  RoUm 
A.  Blount,  against  James  Eaton,  administrator  of  tlie  estate 
of  William  C.  Piper,  deceased,  Lawson  Oliphant,  and  John 
T.  Hall,  the  appellant,  before  a  justice  of  the  peace,  on  the 
official  bond  executed  by  said  Piper,  with  Oliphant  and  Hall 
as  his  sureties,  fbr  the  proper  discharge  of  his  duties  as 
justice  of  the  peace.  The  breach  of  the  bond  alleged  is, 
that  Piper  had  collected  and  received  money  of  the  relators, 
due  on  certain  judgments  on  his  docket,  which  he  had 
failed  and  refused  to  pay  over  to  them  on  demand.  Hall 
filed  a  verified  answer  before  the  justice  of  the  peace,  deny- 
ing the  execution  of  the  bond  by  him.  Oliphant  filed  no 
answer.  Eaton,  the  administrator,  was  not  found.  Upon  a 
trial  l)efore  the  justice  of  the  peace,  there  was  a  finding  and 
judgment  for  the  plaintiiis  against  both  Oliphant  and  HalL 
Hall  alone  appealed  to  the  common  pleas,  where  there  was 
a  trial  by  jury,  verdict  for  the  plaintiff)  motion  for  a  new 
trial  by  the  defendant  overruled,  and  final  judgment  rendered 
for  the  plaintiff!  From  this  judgment  Hall  appealed  to  this 
court,  and  has  here  assigned  as  errors,  the  insufficiency  of 
the  complaint,  and  the  refusal  to  grant  him  a  new  trial. 

The  objection  urged  to  the  complaint  is,  that  no  copy  of 
the  bond  was  filed  with  it    This  objection  is  obviated  by  an 
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addition  to  the  transcript  certified  up  by  the  clerk  of  the 
common  pleas  since  the  error  was  assigned,  showing  that  a 
copy  of  the  bond  was  filed. 

The  reasons  for  a  new  trial  are,  first,  that  the  verdict  is 
not  sustained  by  sufficient  evidence ;  second,  it  is  contrary 
to  law ;  and  third,  for  error  of  law  occurring  at  the  trial,  and 
excepted  to  by  the  defendant. 

One  question  made  and  discussed  under  this  head  is  that 
relating  to  the  admission  of  the  testimony  of  Robinson,  one 
of  the  relators,  to  prove  that  he  demanded  of  Piper  the  pay- 
ment of  the  money  in  his  lifetime,  and  before  the  commence- 
ment of  the  action.  It  is  objected  by  counsel  for  the  appel- 
lant, that  Robinson  was  not  a  competent  witness,  because 
the  administrator  of  Piper  was  a  party  to  the  action.  The 
statute  provides,  '*  that  in  all  suits  where  an  executor,  admin- 
istrator, or  guardian  is  a  party  in  a  case  where  a  judgment 
may  be  rendered  either  for  or  against  the  estate  represented 
by  such  executor,  administrator,  or  guardian,  neither  party 
shall  be  allowed  to  testify  as  a  witness,  unless  required  by 
the  opposite  party,  or  by  the  court  trying  the  cause,"  etc. 

When  the  process  was  returned  not  found  as  to  the  ad- 
ministrator, and  no  steps  were  taken  to  have  the  cause  con- 
tinued as  to  him  for  further  process,  and  the  plaintiff  pro- 
ceeded to  trial  as  to  the  other  defendants,  the  suit  abated  as 
to  the  administrator,  and  he  was  not  afterward,  if  he  was 
before,  a  party  to  the  action.  Kittering  v.  Norznlle,  anU, 
p.  183,  and  cases  there  cited. 

No  judgment  in  the  action  could  have  been  rendered, 
either  for  or  against  the  estate  represented  by  him.  We 
think,  therefore,  that  the  testimony  of  the  witness  was  prop- 
erly received. 

Upon  the  question  as  to  the  sufficiency  of  the  evidence, 
it  is  earnestly  contended  by  counsel  for  the  appellant  that 
the  judgment  should  be  reversed.  The  facts  are  peculiar. 
Hall  could  write,  and  was  accustomed  to  sign  his  own  name, 
and  yet  the  signature  to  the  bond  was  not  in  his  handwriting, 
but  was  in  the  handwriting  of  one  Jamison.    Jamison  testi- 
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fied  that  the  signature  was  in  his  handwriting ;  that  he  had 
no  recollection  that  Hall  ever  gave  him  any  authority  to 
sign  the  bond,  nor  of  any  circumstance  connected  with  the 
signing  of  it;  that  Hall  can  write  a  tolerably  good  hand, 
and  that  he  never  knew  him  to  execute  any  instrument  un- 
less he  signed  his  own  name.  Hall  himself  testifies  that  he 
could  write ;  that  he  never  signed  the  bond,  nor  did  he  ever 
authorize  any  one  else  to  do  so ;  and  that  he  did  not  know 
that  his  name  was  signed -to  the  bond  until  during  the  win- 
ter of  1867. 

Marsh  King  swore,  that  in  March,  1868,  Hall  told  him 
that  he  was  Piper's  security  on  his  bond ;  that  Piper's  time 
as  justice  was  nearly  out,  and  he  hoped  it  would  all  be 
right. 

William  Bridewell  testified  that  there  was  a  talk  about 
Piper's  being  arrested  for  not  paying  over  fines  in  the  winter 
or  spring  of  1867;  Hall  went  to  see  Piper,  who  was  sick, 
and  afterward  informed  him  that  he  understood  that  his 
name  was  on  Piper's  bond,  that  he  had  learned  that  Piper 
would  be  sued  for  fines  that  he  had  collected  and  failed  to 
pay  over,  that  Piper  had  showed  him  a  list  of  the  fines,  and 
told  him  that  he  had  left  one  hundred  and  thirty-six  dollars 
with  the  county  auditor  to  pay  the  amount  of  the  fines;  that 
Hall  said  he  was  better  satisfied,  and  witness  understood 
that  he  was  willing  to  remain  on  Piper's  bond;  that  Hall 
said  he  had  intended  to  get  off  the  bond,  but  was  willing 
to  remain  on,  and  hoped  that  all  would  come  out  right. 

J.  T.  Oliphant  testified  that  while  Piper  was  sick.  Hall 
came  to  his  store,  and  he  asked  him  if  everything  was  all  right ; 
and  he  said  that  he  had  been  to  see  Piper  and  was  better 
satisfied,  that  he  had  told  Piper  that  he  was  not  on  his 
bond,  which  ruffled  Piper  very  much,  but  that  he  told  Piper 
that  he  would  stand  on  the  bond  if  he  fixed  things  up  right. 

J.  T,  Smith,  clerk  of  the  courts  of  Greene  county,  testified 
that  he  received  a  letter  from  Hall  in  the  winter  or  spring 
of  1867,  containing  a  request  that  he  would  have  Hall's 
name  taken  off  Piper's  bond. 
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Lawson  Oliphant  testified  that  some  one  had  beea  to 
Bloomfleld,  and  when  he  came  back,  reported  that  he  and 
Hall  were  the  sureties  on  Piper's  bond ;  that  Hall  then  said 
he  had  no  recollection  of  signing  his  name. to  the  bond; 
that  he  afterward  heard  Hall  say  that  he  had  been  to  see 
Piper  about  the  bond,  and  that  Hall  represented  himself  sat- 
isfied ;  that  he  said  he  had  sent  to  Bloomfield  and  found  out 
that  his  name  was  on  the  bond ;.  that  he  was  not  willii^  to 
stand  on  the  bond  any  longer;  this  was  in  the  first  conver- 
sation; afterward,  when  Hall  had  been  to  see  Piper,  he  said 
Piper  had  satisfied  him  that  there  would  be  no  trouble ;  that 
Hall  said,  on  all  occasions,  that  he  intended  to  get  off  the 
Piper  bond. 

We  are  of  the  opinion  that  we  cannot,  without  a  violaticxi  of 
the  rule  which  governs  this  court  with  reference  to  questions 
of  fact,  disturb  the  judgment  on  account  of  the  insufficiency 
of  the  evidence  to  support  the  verdict  of  the  jury. 

The  only  other  question  is  as  to  the  correctness  of  the 
following  charge  by  the  judge  to  the  juty,  to  which  the  de- 
fendant excepted : 

"Fourth.  The  most  difficult  question  that  the  jury,  will 
have  to  determine  is,  whether  the  bond  sued  on  is  or  is  not 
the  bond  of  the  defendant.  Hall  is  not  .liable  upon  the 
bond,  unless  he  signed  the  same,  or  authorized  some  person 
to  sign  it  for  him;  or  unless,  after  he  ascertained  his  nanoe 
was  on  the  bond,  he  ratified  the  same ;  and  he  might  ratify  it 
by  express  words,  or  by  acts  that  would  imply  his  assent 
thereto.*' 

The  evidence  shows  that  the  judgment  of  the  relators 
against  Ryors  was  rendered  by  the  justice  of  the  peace  on 
the  14th  day  of  September,  1866,  and  that  the  justice  re- 
ceived payments  on  the  judgment  as  follows:  January  7th, 
1867,  twenty  dollars;  September  26th,  1867^  twelve  dollars; 
October  2d,  1867,  ten  dollars  and  fifty  cents;  and  that  Piper 
paid  over  to  the  relators  twenty  dollars  Januaiy  7th,  1867. 
The  other  judgment,  the  one  against  East,  was  rendered 
January  26th,  1867.    On  this.  Piper  received  the  full  amount. 


MAY  TERM,  1872.  305 

I 

Yancy  et  al,  v,  Teter  et  a/, 

twenty-seven  dollars  and  fifteen  cents,  on  the  27th  day  of 
June,  1867;  of  this  amount,  Piper  had  paid  the  relators  ten 
dollars. 

Hall  swears  that  he  knew  in  the  winter  of  1867,  that  is, 
as  we  understand,  1866  and  1867,  that  his  name  was  on  the 
bond  as  a  security,  and  the  evidence  shows  that  to  some  of 
the  witnesses  he  expressed  himself  satisfied^  or  better  satis- 
fied, and  willing  to  remain  on  the  bond.  It  was  after  this 
time,  after  or  during  the  winter  of  1867,  that  is,  of  1866  and 
1867,  that  all  the  money  was  received  by  Piper.  By  con- 
senting to  remain  the  security  of  Piper,  and  thus  enabling 
him  to  continue  to  act  as  justice  of  the  peace  and  receive 
the  sums  of  money  in  question,  we  think  the  jury  might 
have  found  that  he  ratified  the  act  of  Jamison  in  affixing  his 
name  to  the  bond,  if  it  was  signed  by  Jamison,  whether  he 
had  originally  authorized  it  or  not,  so  far  as  this  case  is  con- 
cerned. 

Without  deciding  that  the  instruction  in  question  is  or  is 
not  exactly  correct  as  a  general  proposition,  we  think  that, 
in  its  application  to  the  case  made  by  the  evidence,  it  is 
not  erroneous. 

The  judgment  is  affirmed,  with  costs. 

C.  R  McNtm,  G.  W.  Grubbs,  W.  A.  Montgomery,  A.  G. 
Covins,  and Shryer,  for  appellant 

y.  D.  Alexander,  E.  E.  Rose,  and  E.  H.  C,  Gavins,  for  ap- 
pellee. 


Yancy  et  al.  v.  Teter  et  al. 

Pleading. — Substituted  Complaint, ^^I^m^  filing  of  a  substituted  complaint  dis- 
poses of  the  original  complaint. 

Default. — Motion  to  Set  Aside, — Notice, — ^Where  a  motion  to  set  aside  a  de- 
fault is  made  at  the  term  when  judgment  has  been  rendered,  notice  of  the 
motion  is  not  required;  if  made  at  a  subsequent  term,  notice  should  be  given. 

Vol.  XXXIX.— 20 
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Same. — ^A  motion  to  set  aside  a  default  must  be  supported  by  affidavit,  and  It 
must  be  sbown  tliat  the  party  bas  a  valid  or  meritorious  defence,  and  the  de- 
fence itself  must  be  set  out;  and  facts  must  be  set  out  showing  why  an  appear- 
ance was  not  made  to  the  action  before  default,  showing  that  the  default  was 
taken  "  through  his  mistake,  inadveitence,  surprise,  or  excusable  neglect." 

Same. — ^Where  a  judgment  has  been  taken  by  default,  a  motion  to  set  aside  the 
default,  or  proceedings  for  relief  from  the  judgment,  or  to  review  it,  must 
precede  an  appeal. 

Pleading. — Demurrer. — ^No  error  can  be  committed  in  overruling  a  demurrer 
to  a  reply  to  a  bad  answer. 

Interest  on  Money. — Uswy, — One  who  has  paid,  or  agreed  to  pay,  interest  at 
a  higher  rate  than  ten  per  centum  per  annum  can  only  recoup  or  defend 
against  the  excess  over  ten  per  cent 

Pleading. — Answer, — A  paragraph  of  an  answer  which  assumes  to  answer  the 
whole  complaint,  or  some  entire  item  or  particular  portion  thereof,  while  the 
facts  pleaded  only  amount  to  an  answer  to  a  part,  is  bad. 

Contract. — Indemnity » — A.,  at  the  request  of  B.,  borrowed  of  C  a  certain 
sum  of  money,  and  gave  C.  his  note  for  the  same.    A.,  as  previously  agreed, 
then  let  B.  have  the  money,  and  B.  made  his  note  to  A.  for  the  same. 
.HeUf  that  A.  did  not  hold  the  note  of  B.  as  an  indemnity,  and  he  could  recover 
of  B.  on  his  note  without  having  himself  made  payment  to  C. 

APPEAL  from  the  Marion  Common  Pleas. 
'  BusKiRK,  C.  J. — Boyed  Teter  and  George  Teter  were  the 
plaintifls  in  the  court  below,  and  are  the  appellees  here.  The 
appellants  were  the  defendants  below.  The  original  com- 
plaint was  filed  on  the  3d  day  of  August,  1870,  and  was 
against  Joseph  A.  Yancy  and  James  L.  Yancy.  The  action 
was  based  upon  a  note  alleged  to  have  been  executed  by  the 
defendants,  payable  to  the  appellees  for  the  sum  of  one 
thousand  one  hundred  and  fifty  dollars,  and  upon  an  alleged 
balance  of  fifty-five  dollars  due  upon  an  account  A  sum- 
mons was  issued  on  this  complaint,  and  was  served  upon 
Joseph  A.  Yancy  and  returned  not  found  as  to  James  L. 
Yancy.  On  the  8th  day  of  September,  1870,  that  being  the 
fourth  judicial  day  of  said  term  of  court,  Joseph  A.  Yancy 
appeared  and  demurred  to  the  complaint  for  an  alleged  in- 
sufficiency of  facts.  The  appellees,  on  the  5th  day  of  Octo- 
ber, 1870,  that  being  the  twenty-seventh  judicial  day  of.  the 
September  term  of  said  court,  by  the  leave  of  the  court,  filed 
.a  substituted  complaint  against  Joseph  A.  Yancy  and  John  G. 
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Yancy.  The  substituted  complaint  was  based  on  the  same  note 
and  account  as  described  in  the  original  complaint.  Upon  the 
filing  of  the  substituted  complaint,  the  court  overruled  the 
demurrer  which  had  been  filed  to  the  original  complaint,  and 
the  said  Joseph  A.  Yancy  excepted  to  such  ruling. 

Upon  the  filing  of  the  substituted  complaint,  the  appel- 
lees filed  interrogatories,  and  Joseph  A.  Yancy  was  ruled  to 
answer  them  on  the  next  day.  On  the  8th  day  of  October, 
1870,  that  being  the  thirtieth  judicial  day  of  said  term  of 
court,  Joseph  A.  Yancy  was  three  times  called,  and,  failing 
to  answer,  he  was  de&ulted,  and  judgment  was  rendered 
against  htm  for  the  full  amount  of  the  note,  with  interest, 
and  for  the  balance  due  upon  said  account.  The  summons 
and  return  thereon  are  in  the  record,  and  show  proper  ser- 
vice as  to  Joseph  A.  Yancy. 

The  sug^stion  of  not  found  was  made  as  to  John  G. 
Yancy,  and  as  to  him  the  cause  was  continued  for  service  of 
process. 

It  does  not  appear  from  the  record  that  any  summons  was 
issued  against  John  G.  Yancy,  after,  the  substituted  complaint 
was  filed. 

On  the  9th  day  of  November,  1870,  that  being  the  third 
judicial  day  of  the  November  term,  1870,  of  said  court, 
John  G.  Yancy  appeared  and  filed  an  answer  in  two  para- 
graphs. 

On  the  fourth  judicial  day  of  said  term,  the  appellant  John 
G.  Yancy  was  ruled  to  answer  on  the  12th  day  of  November 
the  interrogatories  filed  by  the  plaintiffs.  On  the  fourth 
judicial  day  of  said  term,  John  G.  Yancy  filed  interrogatories, 
and  the  appellees  were  ruled  to  answer  them  on  the  12th 
day  of  November,  1870. 

On  the  i6th  day  of  November,  1870,  John  G.  Yancy  filed 
his  answer  to  the  interrogatories  filed  by  the  plaintifis. 

On  the  23d  day  of  November,  1870,  that  being  the  fif- 
teenth judicial  day  of  said  term,  the  plaintiff  filed  a  reply  to 
the  second  paragraph  of  the  answer  of  John  G.  Yancy. 
Thereupon  the  appellant  John  G.  Yancy  demurred  to  the  reply. 
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on  the  ground  that  it  did  not  contain  &cts  sufficient  The 
court  overruled  the  demurrer,  and  the  appellant  John  G. 
Yancy  excepted. 

By  the  agreement  of  the  parties,  the  issues  formed  be- 
tween the  appellees  and  appellant  John  G.  Yancy  were  sub- 
mitted to  the  court  for  trial,  and  resulted  in  a  finding  that 
said  John  G.  Yancy  was  indebted  to  the  appellees  on  the 
note  sued  on,  in  the  sum  of  one  thousand  two  hundred  and 
seventy  dollars. 

The  record  then  contains  the  following  entry: 

"  Come  now  the  defendants  by  Hanna  &  Knefler,  their  at- 
torneys, and  move  the  court  to  set  aside  the  default  hereto- 
fore taken  in  this  cause  against  the  defendant  Joseph  A. 
Yancy ;  and  also  move  the  court  for  a  new  trial,  as  to  both 
of  said  defendants,  for  the  following  reasons,  to  wit: 

"  First.  That  the  court  erred  in  overruling  the  defendants' 
demurrer  to  the  complaint 

"Second.  The  court  erred  in  striking  out  the  defendant 
Joseph  A.  Yancy's  answer  to  the  complaint,  on  the  grounds 
ef  failure  to  answer  certain  interrogatories  propounded  to 
them,  rule  being  to  enforce  said  answer  by  attachment 

"Third.  The  court  erred  in  striking  out  the  defendant 
Joseph  A.  Yancy's  answer,  and  ordering  a  judgment  against 
him  as  on  default 

"  Fourth.  Error  of  the  court  in  overruling  the  demurrer 
of  the  defendant  John  G.  Yancy  to  the  reply  filed  by  the 
plaintifis  to  the  second  paragraph  of  the  said  Yancy's  an- 
swer. 

''  Fifth.  That  the  judgment  of  the  court,  as  to  the  defend- 
ant John  G.  Yancy,  is  not  sustained  by  the  evidence. 

"  Sixth.  That  the  finding  and  judgment  of  the  court,  as 
to  the  defendant  John  G.  Yancy,  is  contrary  to  the  evidence. 

"Seventh.  Error  of  law  occurring  on  the  trial  of  said 
cause. 

"  Eighth.  That  the  damages  assessed  are  excessive,  and 
not  sustained  or  supported  by  the  evidence. 

"Ninth.   That  the  original  complaint  filed  herein  was 
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against  Joseph  A.  Yancy  and  James  L.  Yancy,  upon  which 
process  was  taken  out  and  served,  and  judgment  awarded 
against  the  defendant  Joseph  A.  Yancy;  that  the  substituted 
complaint  filed  is  against  Joseph  A.  and  John  G.  Yancy, 
being  different  parties,  and,  therefore,  the  court  erred  in  per- 
mitting the  same  to  be  filed  as  a  substituted  complaint,  and 
erred  in  the  rendition  of  a  judgment  thereon. 

"  Hanna  &  Knefler, 
"Attorneys  for  Defendants." 

Which  motion  the  court  overrules;  said  defendants  except 
to  such  ruling ;  and,  on  motion,  thirty  days  time  is  allowed 
in  which  to  file  a  bill  of  exceptions. 

Within  the  time  limited,  a  bill  of  exceptions  was  filed, 
embodying  the  evidence  given  upon  the  trial  of  the  issues 
between  the  appellees  and  John  G.  Yancy,  but  no  bill  was 
filed  in  reference  to  the  motion  of  Joseph  A.  Yancy  to  set 
aside  the  default.  The  court  rendered  judgment  against 
John  G.  Yancy  upon  its  finding  against  him. 

Both  of  the  defendants  have  appealed,  and  assigned  the 
following  errors: 

"  First.  The  court  erred  in  overruling  Joseph  A.  Yancy's 
demurrer  to  the  original  complaint. 

''Second.  The  court  erred  in  refusing  to  set  aside  the  de- 
feult  and  judgment  rendered  against  Joseph  A.  Yancy. 

"Third.  The  court  erred  in  overruling  the  demurrer  of 
John  G.  Yancy  to  plaintiffs'  reply  to  the  second  paragraph 
of  his  answer. 

"  Fourth.  The  judgment  of  the  court,  as  to  the  defendant 
John  G.  Yancy,  is  not  sustained  by  the  evidence. 

"Fifth.  That  the  finding  and  judgment  of  the  court,  as  to 
the  defendant  Joseph  A.  Yancy,  is  contrary  to  the  evidence. 

"  Sixth.  That  the  damages  assessed  against  the  said  Joseph 
A.  Yancy  are  erroneous  ,and  excessive,  and  not  supported 
by  the  evidence. 

"  Seventh.  That  the  court  erred  in  the  rendition  of  any 
judgment  whatever  against  the  said  Joseph  A.  Yancy  on 
the  original  complaint  iiled. 
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"Eighth.  The  court  erred  in  overruling  appellants'  motion 
and  reasons  for  a  new  trial  of  this  cause." 

We  will  first  determine  whether  there  appears  of  record 
any  error,  of  which  the  appellant  Joseph  A.  Yancy  can  com- 
plain. The  first  three  reasons  assigned  for  a  new  trial  were 
intended  to  apply  to  Joseph  A.  Yancy.  The  first  is  not  a 
valid  reason  for  a  new  trial,  but  should  be  assigned  for  error. 

The  second  and  third  have  no  foundation  in  fact.  The 
record  does  not  show  that  any  answer  was  filed  by  Joseph 
A.  Yancy,  or  that  any  such  answer  was  stricken  out.  Noth- 
ing of  the  kind  was  shown,  either  in  the  minutes  of  the 
court  or  in  a  bill  of  exceptions.  It  results  that  there  was  no 
valid  reason  for  a  new  trial  shown  by  the  appellant  Joseph 
A.  Yancy. 

The  fifst,  second,  fifth,  sixth,  and  seventh'assignments  of 
error  relate  to  Joseph  A.  Yancy. 

The  first  assignment  is,  that  the  court  erred  in  overruling 
the  demurrer  to  the  original  complaint  The  demurrer  was 
filed  to  the  original  complaint,  but  before  the  court  made 
any  ruling  thereon,  the  plaintiffs,  by  the  leave  of  the  court, 
filed  a  substituted  complaint  The  filing  of  the  substituted 
complaint  disposed  of  the  original  complaint  The  original 
complaint  had  been  substituted  by  the  new  complaint,  and 
no  longer  constituted  a  paper  in  the  cause.  The  action  of 
the  court,  in  overruling  the  demurrer  thereto,  was  a  nullity, 
and  worked  no  injury  to  the  appellants,  and  no  error  can  be 
assigned  on  such  ruling.  There  ^was  no  objection  made  to 
the  filing  of  the  substituted  complaint,  nor  was  there  any 
motion  made  to  strike  it  out,  nor  was  a  demurrer  filed 
thereto,  but  the  appellant  appeared  thereto  without  objection. 

The  second  assignment  of  error  is  based  upon  the  refusal 
of  the  court  to  set  aside  the  de&ult  This  assignment 
assumes  that  a  proper  application  was  made.  In  our  opin- 
ion, this  assumption  is  unfounded.  The  de&ult  was  entered 
at  the  September  term.  The  motion  was  made  at  the  next 
term.  There  was  no  notice  given  of  the  motion.  Whe*n 
the  motion  is  made  at  the  term  when  judgment  is  rendered^ 
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no  notice  is  required ;  but  when  made  at  a  subsequent  term, 
there  should  be  notice.     3  Ind.  Stat.  375. 

There  ivas  no  proper  application  made  to  set  aside  the  de- 
fault At  the  November  term,  there  was  coupled  with  the 
motion  for  a  new  trial  a  motion  to  set  aside  the  default,  but 
there  was  no  excuse  shown  why  the  said  Joseph  A.  Yancy 
did  not  appear  to  the  action  at  the  time  when  the  default 
was  taken,  nor  was  it  shown  that  he  had  any  valid  or  meri- 
torious defence  to  the  action.  The  motion  was  not  sup- 
ported by  affidavit  To  entide  a  party  to  have  a  default  set 
aside,  it  must  appear  that  it  was  taken  ''  through  his  mistake, 
inadvertence,  surprise,  or  excusable  neglect"  There  was  no 
excuse  shown. 

It  must  also  appear  that  the  party  has  a  valid  and  a  meri- 
torious defence.  It  is  not  enough  to  say  that  the  party  has 
a  valid  defence,  but  the  defence  itself  must  be  set  out  so 
that  the  court  may  see  that  it  is  a  valid  defence.  Goldsberry 
V.  Carter^  28  Ind.  59;  Phelps  v.  Osgood,  34  Ind.  150. 

Where  a  judgment  has  been  taken  by  default,  a  motion  to 
set  aside  the  default,  or  proceedings  for  relief  from  the  judg- 
ment, or  to  review  it,  must  precede  an  appeal  to  this  court. 
Blair  v.  Davis^  9  Ind.  236 ;  Harlan  v.  Edwards^  1 3  Ind.  430  ; 
Gmyv.  Dickey f  20  Ind.  96;  Skeen  v.  Huntington,  25  Ind.  510. 

There  having  been  no  proper  application  in  the  court  be- 
low to  set  aside  the  default,  we  cannot  consider  the  fifth, 
sixth,  and  seventh  assignments  of  error.  Besides,  there  was 
no  foundation  made  in  the  motion  for  a  new  trial  for  the 
fifth  and  sixth  assignments  of  error.  The  seventh  assign- 
ment is  not  supported  by  the  record.  The  judgment  was 
rendered  on  the  substituted,  and  not  on  the  original,  com- 
plaint 

We  are  next  to  inquire  whether  there  were  any  erroneous 
rulings  against  the  appellant  John  G.  Yancy.  The  first 
error  that  is  assigned  by  him  is  based  upon  the  action  of  the 
court  in  overruling  the  demurrer  to  the  reply  to  the  second 
paragraph  of  the  answer.  To  render  our  ruling  intelligible, 
it  will  be  necessary  to  set  out  the  second  patagraph  of  the 
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answer  and  the  reply  thereto.  The  answer  reads  as  follows: 
"  Second.  And  said  defendant,  for  further  answer  to  plain- 
tiffs* complaint  says,  that  at  the  time  of  the  execution  of  the 
said  note  sued  on,  his  co-defendant,  Joseph  A.  Yancy,  bor- 
rowed of  plaintiffs  the  sum  of  one  thousand  dollars,  and  no 
more;  that  interest  on  said  note  was  calculated  at  the  rate 
of  fifteen  per  cent  for  one  year;  that  said  interest  at  said 
rate  was  added  to  the  principal,  and  then  a  note  executed  for 
eleven  hundred  and  fifty  dollars,  it  being  the  same  note  sued 
on ;  and  defendant  says  that,  as  to  said  sum  of  one  hundred 
and  fifty  dollars,  the  only  and  sole  consideration  therefor  is 
interest  at  the  rate  of  fifteen  per  cent.,  which  amount  of  in- 
terest is  usurious  and  illegal;  that,  as  to  said  usurious  and 
illegal  interest,  there  is  no  consideration  therefor,  and  that 
said  note,  as  to  said  sum,  is  without  legal  consideration. 
Wherefore,  as  to  said  sum  of  one  hundred  and  fifty  dollars, 
the  defendant  prays  that  the  same  abate  and  be  deducted 
from  said  note  sued  on.  Wherefore,  said  defendant,  as  to 
the  matters  herein  pleaded,  prays  judgment. 

"  H ANNA  &  KnEFLER, 

"Attorneys  for  defendant.'' 

The  reply  thereto  was  in  these  words: 

"Come  now  the  plaintifis,  Boyed  Teter  and  Greoi^e Teter, 
by  their  attorneys,  and  for  a  reply  to  the  second  paragraph 
of  defendant  John  Yancy's  answer,  say,  first,  that  the  con- 
sideration  of  said  notes  was  not  for  money  loaned,  as  in  said 
answer  stated,  but  that  the  consideration  of  said  notes  was 
as  follows :  The  said  defendant  and  one  Joseph  A.  Yancy 
were  desirous  of  borrowing  money  in  Hamilton  county, 
Indiana,  where  the  plaintiffs  reside,  and  had  no  credit  in  the 
said  neighborhood  of  plaintiffs,  except  with  plaintiffs ;  that 
the  plaintiffs  had  no  money  to  loan,  but  were  themselves 
borrowers ;  but  there  was  residing  in  said  neighborhood  one 
Lewis  Underwood  who  had  money  to  loan,  but  would  riot 
loan  it  to  the  said  Yancys,  and  the  said  Yancys  requested 
the  plaintiffs  to  borrow  the  sum  of  one  thousand  dollars  of 
the  said  Underwood  for  them,  and  give  their  note  to  the 
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said  Underwood  for  the  sum  of  eleven  hundred  and  fifty 
dollars,  pa3rable  one  year  after  date,  and  that  they,  the  said 
Yancys,  would  give  their  note  to  the  plaintiffs  for  the  like 
sum,  to  secure  them  for  the  payment  of  the  said  note  made 
by  them  to  the  said  Underwood ;  and  plaintiffs  allege  that 
they  did  give  their  note  to  the  said  Underwood  for  the  said 
sum  of  eleven  hundred  and  fifty  dollars,  payable  one  year 
after  the  date  thereof,  and  did  receive  from  the  said  Under- 
wood one  thousand  dollars,  which  identical  money  they 
carried  to  the  defendants,  Yancys,  and  gave  the  same  to  them, 
taking  from  them  the  note  sued  on  in  this  case,  pursuant  to 
the  agreement  aforesaid.  Wherefore,  the  plaintiflfe  say  that  the 
consideration  of  the  note  sued  on  was  for  borrowing  the  said 
money  from  the  said  Underwood  for  the  said  defendants,  and 
giving  their  note  to  the  said  Underwood,  and  becoming 
responsible  to  the  said  Underwood  therefor,  and  for  no  other 
consideration  whatever. 

"And  plaintiffs  further  aver  that  there  was  no  agreement 
between  the  plaintiffs  and  defendants  for  the  payment  of  any 
interest  whatever;  that  the  plaintiffs  received  no  interest 
whatever  from  the  defendants,  nor  was  there  any  received  for 
their  benefit  in  the  transaction ;  that  the  whole  transaction 
-was  made  at  the  request  of  the  defendants  and  for  their 
accommodation  and  benefit ;  wherefore  the  plaintiffs  demand 
judgment  Voss  &  Davis, 

"Attorneys  for  plaintiffs.*' 

The  substance  of  the  answer  was,  that  as  to  one  hundred 
and  fifty  dollars  of  the  note,  there  was  no  valid  considera- 
tion, because  such  sum  was  for  interest  reserved  at  the  rate 
of  fifteen  per  cent  per  annum. 

The  reply  denied  that  any  part  of  the  consideration  of  the 
note  was  for  interest,  but  averred  that  as  to  one  hundred  and 
fifty  dollars  of  the  note,  the  consideration  was  for  the  ser- 
vices of  the  plaintiffs  in  negotiating  the  loan  with  Under- 
ivood,  and  for  becoming  personally  responsible  for  said  sum 
of  money. 

If  any  part  of  the  consideration  of  the  note  was  for  usuri- 
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ous  interest,  such  consideration  was  illegaL  But  it  ivas  a 
question  of  feet,  to  be  determined  on  the  trial,  what  was  the 
real  consideration  of  the  note.  We  think  the  reply  pre- 
sented such  an  issue.  But,  however  this  rascy  be,  we  are 
very  clearly  of  the  opinion  that  the  court  committed  no  error 
in  overruling  the  demurrer  to  the  reply,  for  the  reason  that 
the  answer  was  bad. 

The  facts  stated  in  the  answer  were  pleaded  in  bar  of  one 
hundred  and  fifty  dollars  of  the  note  sued  on,  and  not  to  so 
much  as  might  be  usurious.  It  is  provided  by  the  first 
section  of  ''an  act  concerning  interest  on  money,  and  to 
provide  for  recoupment  of  usurious  interest,"  approved 
March  9th,  1867,  ''that  interest  upon  the  loan  or  forbearance 
of  money,  goods  or  things  in  action,  shall  be  at  the  rate 
of  six  dollars  a  year  upon  one  hundred  dollars,  and  no 
greater  rate  of  interest  shall  be  taken,  directly  or  indirectly, 
unless  the  agreement  to  pay  a  higher  rate  of  interest  be 
made  in  writing,  and  signed  by  the  party  to  be  charged; 
but  such  rate  of  interest  shall  in  no  case  exceed  the  rate  of 
ten  dollars  a  year  on  one  hundred  dollars ;  but  it  may  be 
taken  yearly,  or  for  any  shorter  period,  in  advance."  3  Ind 
Stat  317. 

By  the  above  section,  two  l^;al  rates  of  interest  are  fixed 
Six  per  cent,  per  annum  upon  one  hundred  doUars  is  the 
legal  rate,  in  the  absence  of  an  agreement  in  writing,  signed 
by  the  party  to  be  charged,  to  pay  a  higher  rate  of  interest, 
and  no  greater  rate  than  six  per  cent,  can  be  received  with- 
out such  agreement  But  it  is  further  provided  by  said 
section,  that  persons  may,  by  such  an  agreement,  fix  the 
rate  of  interest  at  any  rate  not  exceeding  ten  per  cent,  but 
such  rate  of  interest  shall  in  no  case  exceed  the  rate  of  ten 
per  cent 

It  is  further  provided  by  the  second  section  of  said  act, 
that  "  all  interest  exceeding  the  rate  of  ten  per  centum  per 
annum  shall  be  deemed  usurious  and  illegal,  as  to  the  excess 
only,  and  in  any  action  upon  a  contract  afiected  by  such 
usury,  sucfi  excess  may  be  recouped  by  the  defendant  when- 
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ever  it  has  been  reserved  or  paid  before  the  bringing  of  the 
suit ;  provided,  that  nothing  herein  contained  shall  affect  the 
loan  of  public  funds,  nor  interest  on  purchase-money  of 
canal,  college,  school  or  saline  funds."     3  Ind.  Stat.  318. 

It  is  provided  by  the  above  section,  that  one  who  has  paid 
or  agreed  to  pay  interest  at  a  higher  rate  than  ten  per  centum 
per  annum  can  only  recoup  or  defend  against  the  excess 
over  ten  per  cent  It  is  alleged  in  the  answer  that  interest 
was  reserved  at  the  rate  of  fifteen  per  cent,  and  that  the 
amount  so  reserved  was  added  to  the  sum  borrowed,  and  a 
note  was  taken  for  both  sums.  Ten  per  cent  of  the  interest 
so  reserved  was  legal ;  and  in  an  action  upon  such  instru- 
ment, the  excess  only,  over  the  rate  of  ten  per  cent,  could 
be  recouped.  The  answer  was  pleaded  in  bar  of  one  hun- 
dred and  fifty  dollars,  when  the  iaxXs  stated  therein  showed 
that  it  was  only  a  bar  to  fifly  dollars. 

A  paragraph  of  an  answer  which  assumes  to  answer  the 
whole  complaint,  or  some  item  or  particular  part  thereof, 
while  the  facts  pleaded  only  amount  to  an  answer  to  a  part, 
is  bad.  Engler  v.  Davis,  18  Ind.  296 ;  Free  v.  Hawortk,  19 
Ind.  404 ;  Feaster  v.  WoodfiU,  23  Ind.  493 ;  Sayres  v.  Idnk" 
Jiart,  2$  Ind.  145 ;  Truster  v.  Snelsoris  Adnir,  29  Ind.  96 ; 
Stone  v.  Lewman,  28  Ind.  97 ;  The  New  Eel  River  Draimng 
Association  v.  DurHn,  30  Ind.  173. 

It  is  next  maintained  by  the  appellants,  that  the  note  sued 
on  was  a  mere  indemnity,  and  that  the  plaintiffs  could  not 
maintain  an  action  on  the  note  sued  on,  until  they  had  paid 
to  Underwood  the  money  by  them  borrowed  of  him. 

We  are  of  the  (pinion  that  the  above  position  is  wholly 
untenable.  The  appellants  never  borrowed  any  money  of 
Underwood,  and  were  in  no  sense  liable  to  him.  Underwood 
never  had  any  right  of  action  against  the  appellants.  He 
loaned  the  money  to  the  appellees,  and  took  dieir  note,  pay- 
able to  himself  and  they  loaned  the  money  thus  procured 
to  the  appellants,  and  took  their  note,  payable  to  themselves. 
The  appellants  are  not  at  all  interested  in  the  question 
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of  whether  the  indebtedness  of  the  appellees  to  Underwood 
is  ever  discharged. 

It  is  next  maintained  by  the  appellants,  that  the  finding 
of  the  court  is  not  supported  by,  but  is  contrary  to,  the  evi- 
dence. We  have  examined  the  evidence,  and  are  of  a  dif- 
ferent opinion.  Besides,  the  evidence  is  so  conjflicting  as  to 
prevent  us,  under  the  well  established  practice  of  this  court, 
from  interfering  with  the  finding  of  the  court. 

The  judgment  is  affirmed,  with  costs. 

y.  Hanna  and  F.  Knefler^  for  appellants. 

G,  H,  Voss,  for  appellees. 


Hall  et  al.  zr.  Suttt. 

Promissory  Note. — yurisduium. — ^The  makers  of  a  promiBB(M7  note,  payable 
at  a  bank  in  this  State,  to  a  complaint  against  the  makers  and  indoiser,  an- 
swered, that  they  were  the  parties  immediately  liable  to  judgment  and  ezecn- 
tion,  and  that  they  resided  out  of  the  county  in  which  the  suit  was  brought. 

Held,  on  motion  by  the  plaintiff  for  judgment  on  the  pleadings,  that  the  answer 
was  bad,  as  the  indorser,  as  well  as  the  makeis,  was  immediately  liable  to  the 
holder. 

APPEAL  from  the  Marion  Common  Pleas. 

Downey,  J.— The  appellee  as  indorsee  sued  John  Hall^ 
Benjamin  Hall,  and  Eli  Carey,  the  makers,  and  the  Eagle 
Machine  Works,  the  payee  and  indorser  of  two  promissory 
notes,  made  payable  at  the  Citizens'  National  Bank  of  In- 
dianapolis. The  Eagle  Machine  Works  made  default  The 
makers  of  the  notes  pleaded  to  the  jurisdiction  of  the  court, 
that  the  action  was  brought  by  the  assignee  of  a  claim?  arising 
out  of  contract  assigned  to  the  plaintiff  by  the  defendant,  the 
Eagle  Machine  Works;  {hat  said  action  was  founded  on  said 
claim  so  assigned ;  that  John  Hall  and  Eli  Carey  resided  in  the 
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county  of  Hamilton^  Indiana^  and  had  resided  there  for  more 
than  two  years  last  past  continuously;  that  the  said  Benjamin 
Hall  resided  in  Madison  county,  in  said  State,  and  had  for  many 
years  last  past ;  and  that  they  were  the  parties  immediately 
liable  to  judgment  and  execution  in  said  cause.  The  plain- 
tiff thereupon  filed  a  reply,  in  which  he  admitted  the  truth  of 
the  answer,  and  moved  the  court  to  render  judgment  in  his 
&vor  on  the  pleadings;  which  motion  the  court  sustained, 
and  rendered  judgment  accordingly  for  the  plaintiff  against 
all  the  defendants. 

The  appeal  and  assignment  of  errors  are  by  the  makers 
of  the  note  alone,  and  it  is  alleged  by  them  that  the  court 
erred  in  sustaining  the  motion  for  judgment  on  the  plead- 
ings, because  the  court  had  no  jurisdiction  of  the  subject- 
matter,  or  of  the  persons  of  said  appellants. 

As  the  appeal  and  assignment  of  errors  are  by  only  a  part 
of  the  defendants,  they  are  irregular,  and  the  appeal  should 
be  dismissed,  were  it  not  for  the  fact  that  the  irregularity  is 
expressly  waived  by  the  appellee,  and  the  further  fact  that 
there  is  evidently  no  merit  in  the  appeal,  and  the  appellants 
should  not  thus  escape  the  penalty  which  should  attach  to 
them  for  their  false  clamor. 

The  defendants  are  all  severally  and  immediately  liable  to 
the  plaintiff)  and  for  the  appellants  to  allege  that  they  are  the 
parties  immediately  liable  to  judgment  and  execution,  and  that 
they  resided  out  of  the  county  where  the  action  was  brought, 
does  not  show  a  want  of  jurisdiction  in  the  court.  It  is  not 
alleged  that  the  Eagle  Machine  Works  is  not  also  imme- 
diately liable  to  judgment  and  execution,  as  well  as  the 
defendants.  If  that  allegation  was  in  the  pleading,  it  would 
be  but  a  mere  denial  of  a  legal  proposition ;  for  every  law- 
yer knows  that  upon  a  bill  of  exchange,  or  upon  a  promis- 
sory note  made  payable  at  a  bank  in  this  State,  all  the  par- 
ties thereto  may  be  sued  in  the  same  action,  and  that  they 
are  all  severally  and  immediately  liable  to  the  holder.  2  G. 
&  H.  so,  sec.  20;  Marshall  v.  Pyeatt,  13  Ind.  255 ;  i  G.  & 
H.  451,  sec.  16.    Why  it  was  supposed  that  the  court  had 
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no  jurisdiction  of  the  subject-matter^  we  are  not  informed, 
and  cannot  imagine. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages 
against  the  appellants  and  costs. 

Z>.  Moss^  K  M.  Trissalj  and  W.  Wallace^  for  afqpellants. 

y.  T.  Dye  and  A.  C.  Harris^  for  appellee. 


Free  v.  Meikel. 

Contract. — Rescissum,'^AxL  agreement  indorsed  upon  a  deed  for  an  interest  in  a 
patent  right,  that  "  all  writings  and  papers  heretofore  executed  between  the 
undersigned  concerning  and  touching  the  within  patent  right,  are  rescinded 
and  annulled/'  was  construed  to  include  deeds  of  conveyance  of  lands,  given 
in  consideration  of  deeds  for  interests  in  the  patent  previously  executed,  and 
to  annul  such  conveyances  of  land. 

yiiSTAKE,^jBvidenc^,—lMUniiaH,^A  mistake  in  a  writing  maybe  all^;ed,  proved, 
and  corrected,  but  a  party  cannot,  without  such  all^ation,  prove  the  mere  in- 
tention of  the  parties,  or  one  of  them,  in  opposition  to  the  plain  meaning  of 
the  writing. 

APPEAL  from  the  Hendricks  Circuit  Court. 

DowNEV,  J. — ^This  action  was  brought  by  the  appellee 
against  the  appellant,  and  resulted  in  a  judgment  in  favor  of 
the  appellee.  There  is  but  a  single  question  presented  to 
us  by  the  assignment  of  errors,  and  that  is  as  to  the  correct- 
ness of  the  ruling  of  the  court  in  sustaining  the  demurrer 
of  the  plaintiff  to  the  answer  of  the  appellant  To  compre- 
hend the  question  involved,  it  will  be  necessary  to  know 
what  is  in  the  complaint,  as  well  as  what  the  answer  contains. 

The  complaint  alleges,  that  in  1867,  Meikel  was  the  owner 
of  certain  real  estate  in  die  city  of  Indianapolis,  and  that 
the  plaintiflf  entered  into  a  contract  with  the  defendant 
touching  or  concerning  a  certam  patent  right  or  invention^ 
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by  whkh  the  dafeodant  agreed  to  assign  to  the  plaintiff  an 
undivided  one-eighth  interest  in  the  same  for  the  whole  ter- 
ritory of  the  United  States,  except  the  State  of  Indiana  and 
a  few  other  unimportant  reservations  set  forth  in  the  assign- 
ment, and  in  consideration  thereof  the  plaintiff  agreed  to 
convey  to  the  defendant  the  said  real  estate ;  that  tjie  plaintiff  ^ 
did  convey  to  the  defendant  the  said  real  estate,  and  the  de* 
fendant  made  the  assignment  of  the  patent  right;  that  after* 
ward,  in  consideration  of  the  assignment  to  him  of  the  right 
and  title  to  said  patent  right  in  the  undivided  one-half  of 
forty-one  of  the  poorer  and  less  valuable  counties  of  the  State 
of  Indiana,  at  the  request  of  the  defendant,  the  parties  made 
and  executed  an  agreement,  indorsed  on  a  copy  of  the  as- 
signment of  said  patent,  as  follows : 

''This  certifies  that  the  within  and  foregoing  is  a  full,  true, 
and  complete  duplicate  and  copy  of  a  deed  of  assignment 
this  day  executed  by  John  W.  Free  to  the  undersigned,  and 
of  which,  original  deed  of  assignment  this  is  declared  to  be 
a  part  The  cash  value  of  the  consideration  this  day  paid, 
or  to  be  paid,  by  said  John  M.  Meikel  to  said  John  W.  Free, 
is  not  three  thousand  six  hundred  dollars,  as  stated  in  the 
assignment,  but  is  as  follows :  by  consent  of  the  undersigned, 
all  writings  and  papers  heretofore  executed  between  the  un- 
dersigned concerning  and  touching  the  within  patent  right 
are  rescinded  and  annulled,  and  said  Meikel  hereby  releases 
said  Free  from  all  claims  and  demands  to  this  date,  inclusive, 
touching  said  patent  right;  and  the  said  John  W«  Free 
hereby  releases  the  said  Meikel  from  all  claims  of  every  na- 
ture to  this  date,  inclusive.  Said  Free  also  delivers  to  said 
Meikel  four  promissory  notes  dated  May  2Sth,  1867,  exe- 
cuted by  Fred.  Meikel  to  John  W.  Free,  or  bearer,  for  one 
hundred  and  fifty  dollars,  each  pajrable  three,  six,  nine,  and 
twelve  months  after  date,  respectively;  said  notes  are  now 
the  property  of  said  Meikel  and  one  A.  W.  Kendrick,  share 
and  share  alike.  This  is  intended  as  a  full  and  complete 
setdement  of  all  claims  between  the  undersigned  to  this  date, 
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inclusive.     Witness  our  hands  and  seals  this  7th  day  of 
June,  1867. 

"[Attest:]  John  W.  Meikel,  [Seal.] 

"Joseph  Free,  John  W.  Free.      [Seal.] 

"  C.  J.  Thompson." 

Wherefore,  the  plaintiff  claimed  that  the  previous  contract 
was  rescinded,  and  the  plaintiff  and  defendant  placed  in  their 
former  condition ;  the  deed  of  assignment  from  the  defend- 
ant to  the  plaintiff  of  an  undivided  one-eight  interest  in  said 
patent  for  the  whole  United  States,  above  referred  to,  was 
annulled  and  rescinded,  and  the  deeds  of  conveyance  from 
said  plaintiff  to  the  defendant  for  said  real  estate  were  also 
annulled  and  rescinded,  and  the  defendant  had  no  longer  any 
interest  in  said  land.  Yet  the  plaintiff  says  the  defendant 
refuses  to  deliver  up  possession  of  the  said  land  to  the  plain- 
tifl)  and  claims  the  same  as  his  own,  and  collects  the  rents 
accruing  from  the  same,  and  refuses  to  reconvey  the  same  to 
the  plaintiff.  Wherefore,  the  plaintiff  prays  for  a  decree  of 
this  court  quieting  his  title,  and  decreeing  that  said  property 
be  reconveyed  to  this  plaintiff,  and  for  all  proper  relief. 

The  answer  in  question  says  that  the  plaintiff  and  defend- 
ant, on  the  25th  day  of  April,  1867,  made  and  entered  into 
a  contract.  This  contract  is  an  assignment  of  the  undivided 
half  of  said  patent  right  in  the  States  of  Wisconsin  and 
Minnesota,  excepting  one  county  in  Minnesota,  for  the  ex- 
pressed consideration  of  ten  thousand  dollars,  on  the  back 
of  which  was  a  memorandum  stating  that  the  consideration 
was  not  ten  thousand  dollars,  but  was  certain  real  estate  de- 
scribed in  said  memorandum;  that  on  the  27th  day  of  April, 
1867,  two  days  afterward,  the  parties  made  and  entered  into 
another  contract.  By  this  contract,  the  defendant  assigned 
to  the  plaintiff  said  patent  in  an  undivided  one-half  of  the 
entire  State  of  Minnesota,  excepting  the  county  of  Henne* 
pin,  for  the  alleged  price  of  four  thousand  five  hundred  dol- 
lars. On  this  conveyance  was  also  indorsed  a  statement 
that  the  consideration  thereof  was  not  the  amount  stated, 
but  was  certain  other  real  estate;  that  on  the  29th  day  of 
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April,  1867,  the  parties  entered  into  another  contract,  by 
\vhich  the  defendant  conveyed  to  the  plaintiff  an  undivided 
one-fourth  of  said  patent  in  the  State  of  Indiana,  excepting 
certain  specified  counties,  also  one-half  of  the  State  of  Wis- 
consin, for  the  expressed  consideration  of  eight  thousand 
dollars.  On  the  back  of  this  is  also  an  indorsement  stating 
that  the  true  consideration  was  an  undivided  half  of  certain 
personal  property,  consisting  of  a  house  and  certain  promis- 
sory notes,  which  had  been  received  by  Meikel  for  territory 
sold  by  him  under  the  preceding  contracts,  in  lieu  of  the 
territory  so  sold  by  him,  which  he  could  not  reassign,  said 
Meikel  retaining  for  his  own  use  a  share  of  the  proceeds  of 
such  sales,  amounting  to  one  thousand  dollars;  that  in  addi- 
tion to  the  above  property,  Meikel  paid  for  the  territory  last 
named,  and  the  undivided  three-eighths  of  the  State  of  Min- 
nesota, excepting  the  county  of  Hennepin,  four  houses  and 
lots  in  J.  Mart  and  Charles  P.  Meikel's  subdivision  of  the 
north  half  of  out-lot  164,  in  Indianapolis,  also  two  vacant 
lots  in  Bradshaw  &  Holmes'  subdivision  lo  said  city ;  that 
on  the  7th  day  of  June,  1867,  the  plaintiff  and  defendant 
and  one  A.  W.  Kendrick  made  and  entered  into  a  fourth 
contract.  This  is  an  assignment  of  the  patent  for  an  undi- 
vided half  of  the  State  of  Indiana,  excepting  certain  coun- 
ties, for  the  expressed  consideration  of  three  thousand  and 
six  hundred  dollars.  Upon  this  assignment  is  indorsed  the 
agreement  of  rescission  set  out  in  the  complaint.  It  is  then 
alleged  in  the  answer  that  this  last  agreement  was  intended 
to  be  and  was  a  complete  settlement  between  the  parties  of 
all  claims  and  demands  in  action  between  them  to  that  date, 
and  that  all  former  assignments  and  agreements  to  assign 
any  interest  in  said  patent  right  were  thereby  cancelled,  an- 
nulled, and  settled;  that  all  notes  and  claims  of  every  kind, 
Intended  to  be  settled  by  said  agreement  and  release,  were 
then  and  there  given  up ;  that  the  intentions  of  the  parties 
and  terms  of  said  agreement  did  not  extend  to  any  convey- 
ances of  real  estate  theretofore  made  by  the  plaintiff  to  the 
Vol.  XXXIX.— 21 
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defendant,  and  such  terms  were  used  as  would  not  only  not 
include,  but  expressly  exclude  all  real  estate  conveyed,  and 
the  conve}^nces  of  land  theretofore  made  by  plaintiff  to  de- 
fendant were  retained  by  defendant,  and  continued  in  force 
by  the  parties  as  so  much  toward  the  consideration  of  the 
last  assignment  and  agreement;  that  all  of  said  contracts 
and  agreements  were  made  with  the  full  knowledge  of  the 
plaintiff)  and  in  each  of  them,  from  first  to  last,  it  was  ex- 
pressly understood  and  agreed  by  and  between  the  parties, 
and  especially  by  the  plaintiff,  that  he,  the  said  plaintifl^ 
trusted  and  relied  upon  his  own  judgment,  and  not  upon  any 
representation  of  this  defendant  or  his  agent  or  agents;  and 
he  says  that  the  interest  mentioned  in  these  contracts  is  the 
same  interest  in  the  patent  right  and  the  same  real  estate 
mentioned  in  the  complaint. 

The  question  involved  depends  upon  the  construction  to 
be  given  to  the  memorandum  indorsed  upon  the  conveyance 
or  assignment  of  the  7th  day  of  June,  1867,  and  set  out  in 
the  complaint  It  was  stipulated  in  that  writing,  that  "all 
writings  and  papers  heretofore"  (theretofore)  ''executed  be- 
tween the  undersigned,  concerning  and  touching  the  within 
patent  right,  are  rescinded  and  annulled,"  etc.  We  think  that 
this  language  must  be  held  to  include  the  conveyances  in 
question  for  the  land,  as  well  as  those  for  the  patent  right  Jt 
could  hardly  be  reasonably  concluded  that  the  deeds  for  the 
patent  right  were  intended  to  be  rescinded,  and  not  the 
deeds  for  the  land  also,  which  were  the  consideration  there- 
for. The  deed  for  the  patent  right,  made  as  the  considera- 
tion for  the  conveyance  of  the  land,  was  for  onis-eighth  of 
the  whole  United  States,  except  the  State  of  Indiana; 
whereas  the  deed  made  at  the  time  of  the  rescission  in  ques- 
tion was  only  for  part  of  the  State  of  Indiana.  It  could 
hardly  have  been  intended  that  the  defendant  should  have 
the  land  for  the  deed  for  part  of  the  State  of  Indiana,  which 
was  treated  as  a  sufficient  consideration  for  one-eighth  of 
the  territory  of  the  United  States  excepting  the  State  of 
Indiana. 
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The  allegation  in  the  answer,  "  that  the  intention  of  the 
parties  and  terms  of  said  agreement  did  not  extend  to  any 
conveyances  of  real  estate  theretofore  made  by  the  plaintiff 
to  the  defendant/'  etc.,  is  inadmissible.  If  there  was  any 
mistake  in  the  writing  by  which  it  was  made  contrary  to  the 
intention  and  agreement  of  the  parties,  it  might  have  been 
alleged,  proved,  and  corrected ;  but  there  is  no  rule  of  law 
or  practice  which  allows  a  party  to  set  up  and  prove  the 
mere  intention  of  the  parties  to  a  written  contract,  or  one 
of  them,  in  opposition  to  its  plain  meaning  and  import 
Patterson  v.  Doe^  8  Blackf.  237,  And  such  mistakes  may  be 
corrected  in  an  action  brought  for  that  purpose,  or  in  any 
other  action,  when  such  correction  would  be  essential  to  a 
complete  remedy.     2  G.  &  H.  98,  sec.  71. 

There  crops  out  in  this  case  some  of  the  evidence  of  the 
obliquity  prevailing  in  much  of  the  dealing  in  this  kind  xA 
property.  Why  should  one  consideration  be  expressed  on 
the  fiice  of  the  deed  of  assignment  of  the  patent  right,  and 
a  contradictory  statement  be  endorsed  upon  the  back  of  it? 
Why  such  unusual  and  so  many  recitals  in  the  deeds,  with 
a  view  to  estopping  the  grantee  from  asserting  a  defence? 
We  see  no  reason  to  believe  that  we  could  arrive  any  more 
nearly  at  the  justice  of  the  matter  between  the  parties  than 
has  been  done  by  the  circuit  court. 

The  judgment  is  affirmed,  with  costs. 

Z.  Barbour  and  C,  P.  Jacobs^  for  appellant. 

y,  T.  Dye  and  A,  C.  Harris^  for  appellee. 
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Pleading. — False  Imprisonment. — A  complaint  for  arrest  and  false  imprisonment  ^  S^ 
need  not  aver  that  the  acts  complained  of  were  done  illegally,  or  wrongfully,  — — 
or  without  competent  authority. 

Same. — Answer, — ^An  answer  which  attempts  to  justify  the  arrest  and  imprison- 
ment must  identify  the  trespass  justified  with  that  complained  of,  or  it  will 
be  bad  on  demuner. 
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APPEAL  from  the  Warren  Common  Pleas. 

WoRDEN,  J. — Complaint  by  the  appellant  against  the  ap- 
pellees, as  follows: 

''The  plaintiff  complains  of  the  defendant,  and  says  that, 
on  or  about  the  — —  day  of  March,  1871,  the  above  named 
defendants,  at  the  town  of  West  Lebanon,  assaulted  the 
plaintiff,  and  with  force  compelled  him  to  go  from  the  street 
in  said  town,  where  he  then  was  in  the  pursuit  of  his  inter- 
est and  pleasure,  to  a  small  shanty,  so  buflt  with  coarse 
boards  as  to  be  as  cold  and  comfortless  as  out  door  in  the 
open  air;  and  the  defendants  then  and  there  imprisoned  him, 
said  plaintiff,  and  kept  and  detained  him  as  a  prisoner 
therein  for  the  space  of  seventeen  hours,  contrary  to  the  law 
of  this  State  and  against  the  will  of  the  said  plaintif!)  by 
means  of  which  he  suffered  great  agony  of  body  on  account 
of  cold  and  hunger,  by  means  of  which  his  health  was 
greatly  impaired,  so  that  he  was  compelled  to  lose  his  time, 
not  only  during  said  false  imprisonment,  but  ever  since,  on 
account  of  said  exposure  and  imprisonment,  and  he  was 
greatly  injured  in  his  name  and  credit.  And  he  further  avers 
that,  during  such  false  imprisonment,  said  defendants  refused 
to  allow  him  any  food  and  nourishment  whatever,  and  that 
the  weather  was  very  cold.  And  the  plaintiff  says  that  he  is 
damaged,  by  means  of  the  foregoing  facts,  in  the  sum  of 
five  thousand  dollars ;  wherefore,"  etc. 

*'  2.  And  for  a  further  complaint,  plaintiff  says  that  the  de- 
fendants, jointly  acting,  the  said  Miller  as  a  justice  of  the 
peace  within  the  town  of  West  Lebanon,  and  the  said 
Ammerman,  acting  as  the  marshal  of  said  town,  claiming  to 
act  by  virtue  of  authority  conferred  on  them  by  the  corpo- 
rate authorities  of  said  town,  arrested  the  plaintiff  therein  on 

the day  of  March,  1871,  and  compelled  him  ta  go  from 

the  streets  of  said  town,  where  he  was  in  the  pursuit  of 
his  pleasure  and  interest,  to  a  small  shanty  built  of  coarse 
boards,  so  that  it  was  as  cold  and  comfortless  as  out  in  the 
open  air,  and  then  and  there  imprisoned  the  said  plaintiff, 
without  food  or  fire,  for  the  space  of  seventeen  hours,  with- 
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out  giving  him  a  trial  of  the  pretended  charge  for  whi(^ 
they  claim  to  have  arrested  him;  and  he  avers  that  his  trial 
was  thus  delayed,  and  he  was  thus  detained,  for  no  cause 
whatever,  except  the  malice  of  the  defendants.  The  charge 
upon  which  he  was  arrested  was  a  violation  of  some  pre- 
tended ordinance  of  said  town,  and  no  reasonable  cause  ex- 
isted why  he  should  not  have  been  tried  at  once,  without 
detaining  him  seventeen  hours  before  trial.  And  he  avers 
that,  at  the  time  of  such  arrest,  to  wit,  about  five  o'clock, 
p.  M.,  he  had  had  nothing  to  eat  since  morning,  at  breakiast 
time;  and  they  kept  him  thus  confined,  without  anything  to 
eat  or  nourishment,  for  the  space  of  seventeen  hours  there- 
after, and  wilfully  refused  to  furnish  him  with  any  food  or 
fire,  or  anything  to  keep  him  warm ;  and  he  says  the  weather 
was  very  cold  at  the  time.  He  avers,  by  means  of  such 
exposure  and  harsh  treatment,  his  health  was  so  impaired 
that  he  has  been  sick  ever  since,  and  suffered  great  pain  of 
body  and  mind;  by  means  of  which  he  is  damaged  in  the 
sum  of  five  thousand  dollars,  for  which  he  demands  judg- 
ment,"' etc. 

A  demurrer  was  filed  to  the  complaint,  which  was  sus- 
tained to  the  first  paragraph,  the  plaintiff  excepting,  and 
overruled  as  to  the  second. 

The  defendants  answered  the  second  paragraph,  first,  by 

general  denial,  and  second,  ''that  defendant  John  Ammer- 

xnan  was  marshal  of  the  town  of  West  Lebanon,  in  Warren 

county,  Indiana,  on  the  17th  day  of  March,  1871;  that  on 

said  last  mentioned  date,  defendant  John  Miller  was  an  acting 

justice  of  the  peace,  duly  commissioned  and  qualified,  in 

and  for  said  town  of  West  Lebanon;  that  on  said  17th  day 

of  March,  said  West  Lebanon  was  an  incorporated  town 

under  the  law  of  the  State  of  Indiana  in  that  behalf;  that  on 

said  17th  day  of  March,  an  ordinance  of  said  town  of  West 

Z^banon  was  in  force,  a  copy  of  which  is  herewith  filed, 

-marked  'A,'  and  made  a  part  of  this  paragraph  of  answer; 

tliat  on  said  17th  day  of  March,  plaintiff  came  to  said  town 

of  West  Lebanon  and  became  highly  intoxicated,  and  went 
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about  the  public  streets  and  public  places  in  said  town  while 
in  that  state,  and  then  and  there  disturbed  the  peace  and 
quiet  of  said  town  by  making  loud  and  unusual  noise,  and 
by  using  profane  and  indecent  language  therein,  in  violation 
of  said  ordinance;  that  thereupon,  on  said  17th  day  of 
March,  defendant  Ammerman,  by  virtue  of  his  authority  as 
marshal  of  said  town,  and  seeing  said  plaintiff  drunk  as 
aforesaid,  and  disturbing  the  peace  as  aforesaid,  arrested  said 
plaintiff,  and  he,  said  plaintiff)  being  too  drunk  to  be  tried  or 
plead  to  any  charge  of  violation  of  said  ordinance,  placed 
him  in  the  to^vn  prison,  the  same  being  a  light,  comfortable, 
plank  house,  and  placed  hay,  blankets,  and  quilts  in  said 
prison  for  plaintiff  to  sleep  on;  that  on  the  next  morning, 
to  wit,  on  the  i8th  of  March,  plaintiff  was  taken  by  said 
marshal  before  defendant  John  Miller,  and  having  been  ar- 
raigned before  said  Miller  on  a  charge  of  drunkenness,  dis- 
turbing the  peace,  and  using  profane  language,  in  violation 
of  the  provision  of  said  ordinance,  for  plea  said  he  was 
guilty  as  charged;   whereupon  the  defendant  Miller  fined  ^ 

the  plaintiff  five  dollars  and  costs  for  his  violation  of  said  j 

ordinance,  which  fine  and  costs  plaintiff  paid/'  J 

Accompanying  the  paragraph  is  the  ordinance  pleaded. 

The  plaintiff  demurred  to  this  paragraph  of  the  answer, 
for  want  of  sufficient  facts ;  but  the  demurrer  was  overruled, 
and  he  excepted ;  and  declining  to  reply,  judgment  was 
rendered  against  him. 

The  questions  presented  here  involve  the  correctness  of 
the  rulings  in  sustaining  the  demurrer  to  the  first  paragraph 
of  the  complaint  and  overruling  that  to  the  second  parag^ph 
of  the  answer. 

We  are  not  favored  with  any  brief  on  behalf  of  the  appel- 
lees, and,  therefore,  are  not  advised  what  objection  is  sup- 
posed to  exist  to  the  first  paragraph  of  the  complaint,  or 
upon  what  ground  the  demurrer  thereto  was  sustained. 

That  paragraph  charges  that  the  defendants  assaulted  the 
plaintiff)  and  by  force  compelled  him  to  go  from  the  place 
where  he  was,  to  a  shanty,  where  they  imprisoned  him,  and 
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detained  him  as  a  prisoner  therein  for  the  space  of  seventeen 
hours,  against  his  will.  No  objection  occurs  to  us,  unless  it 
be  that  the  paragraph  does  not  aver  that  the  acts  of  the 
defendants  were  done  illegally,  or  wrongfully,  or  without  any 
competent  authority.  But  in  our  opinion  no  such  allegation 
was  necessary.  As  a  general  rule,  a  party  is  not  required  to 
allege  more  than  he  is  bound  to  prove,  in  order  to  entitle 
himself  to  recover.  The  facts  alleged,  on  being  proved, 
would  entide  the  plaintiff)  prima  facie ^  to  recover ;  and  ab- 
solutely, unless  it  should  be  shown  that  the  acts  were  ren- 
dered rightful  and  legal  by  some  competent  excuse  or 
authority.  Such  excuse  or  authority  must  come  from  the 
defendant  "  Whoever  assaults  or  imprisons  another  must 
justify  himself  by  showing  specially  to  the  court  that  the 
act  was  lawful."     i  Chit.  PI.  501. 

The  paragraph  is  evidently  drawn  from  a  precedent  for  a 
declaration  for  false  imprisonment,  found  in  2  Chit.  PI.  857, 
which  contains  no  allegation  that  the  acts  were  either  wrong- 
ful, illegal,  or  without  authority. 

We  are  of  opinion  that  the  paragraph  was  good,  and  that 
the  demurrer  thereto  was  erroneously  sustained.  Colter  v. 
Lawer^  35  Ind.  285. 

We  come  to  the  second  paragraph  of  the  answer,  pleaded 
to  the  second  paragraph  of  the  complaint.  It  is  objected 
by  the  appellant,  that  no  valid  ordinance  is  set  out,  but  no 
objection  to  the  validity  of  the  one  pleaded  is  pointed  out, 
and  we  see  none.  It  is  further  objected,  that  the  pleading 
in  no  manner  identifies  the  trespass  justified  with  that  com- 
plained of.  The  precedents  for  pleas  justifying  arrests  un- 
der authority  contain  the  averment  that  the  trespasses  jus- 
tified ''are  the  supposed  trespasses  in  the  said  declaration 
mentioned,  and  whereof  the  said  plaintiff"  hath  above  thereof 
complained  against  the  said  defendant."  3  Chit.  PI.  1081. 
This,  or  some  equivalent  allegation,  seems  to  be  essential. 

In  the  paragraph  under  consideration,  there  is  nothing  to 
show  that  the  arrest  and  imprisonment  of  the  plaintiff"  which 
are  justified,  or  attempted  to  be  justified,  are  the  same  arrest 
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and  imprisonment  of  which  the  plaintiff  complained.  This 
objection  is  fatal  to  the  validity  of  the  paragraph.  Some 
other  objections  are  made  to  the  paragraph,  which  need  not 
be  noticed,  as  one  fatal  defect  renders  the  paragraph  as  bad 
as  if  there  were  many. 

The  demurrer  to  the  paragraph  in  question  should  have 
been  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re^ 
manded,  with  instructions  to  proceed  in  accordance  with  this 
opinion. 

y.  McCabe^  for  appellant 

M.  MUford  and  Z.  T.  MUer^  for  appellees. 


Barnbs  et  al.  r.  Bell  et  al. 

Practice. — Appeal. — Err<fr, — ^Where  a  complaint  is  sufficient,  and  judgmoil 
thereon  has  been  taken  on  default,  the  question  whether  the  judgment  has 
been  taken  for  too  laige  a  sum  cannot  be  presented  on  appeal  for  the  first  time. 

SAXE.-^Ameftdment  After  Verduf^r—Vnitn  a  promissory  note  indndes  die  pcyt- 
ment  also  of  "  all  necessary  expenses  of  coOection,"  although  there  be  no 
averment  in  a  complaint  on  such  note  of  what  such  expenses  are,  still,  afler 
verdict  the  amendment  will  be  regarded  as  haying  been  made,  and  the  jnd(g- 
ment  will  not  be  reversed.for  want  of  sadi  aveiment. 

APPEAL  from  the  Grant  Common  Fleas. 

Downey,  J. — ^The  judgment  in  this  case  was  for  the  appel- 
lees, the  plaintiff  below,  by  default  of  the  defendants,  the 
appellants,  on  a  promissory  note,  made  by  the  defendants,  by 
which  they  agreed  to  pay  a  specified  amomit  of  money,  and 
"all  necessary  expenses  of  collection."  Without  any  pro-' 
ceeding  to  set  aside  the  de&ult,  or  for  relief  against  the 
judgment  in  the  common  pleas,  the  defendants  have  ap* 
pealed  to  this  court,  and  have  assigned  the  following^errois: 
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First  The  complaint  in  said  cause  is  insufficient  to  recover 
more  than  the  note  and  interest. 

Second.  The  judgment  and  finding  in  said  cause  are  for 
a  much  larger  sum  than  is  due  on  the  note  in  the  complaint. 

Third.  Said  judgment  is  for  more  than  was  authorized. 

Fourth.  The  process  in  said  cause  is  not  made  a  part  of 
the  record. 

The  first,  second,  and  third  errors  amount  to  the  same 
thing;  that  is,  that  the  judgment  is  too  large.  This  might 
have  been  a  good  cause  for  setting  aside  the  inquest  of  dam- 
ages, but  it  is  not  a  matter  that  can  be  assigned  for  error  in 
such  a  case  as  this.  Had  the  complaint  not  stated  facts  suf- 
ficient to  constitute  a  cause  of  action,  the  appellant  might 
have  assigned  that  as  error,  without  first  making  a  motion,  or 
taking  any  other  steps  to  be  relieved  from  the  judgment  in 
the  court  below.     Stradery,  Manville^  33  Ind.  iii. 

But  here  the  complaint  was  sufficient;  but  the  point  made 
is,  that  the  amount  of  the  judgment  is  too  large.  The 
objection  is  not  well  taken  for  the  first  time  in  this  court. 
Skeen  v.  Huntington^  25  Ind.  510,  and  cases  there  cited. 

The  fourth  assignment  of  error,  which  is,  that  the  process 
is  not  set  out  in  the  record,  is  not  true.  The  summons  and  re- 
turn are  in  the  record,  and  service  was  in  time.  The  note  on 
which  the  suit  was  brought  provided,  as  we  have  seen,  that 
the  defendants  should  pay  all  necessary  expenses  of  collec- 
tion. The  complaint,  although  it  sets  out  the  note,  does,  not 
allege  what  were  or  would  be  the  expenses  of  collection.  It 
appears,  by  calculation,  that  an  amount  was  allowed  over  and 
above  the  amount  due  on  the  note  for  principal  and  interest, 
which,  we  presume,  was  allowed  for  the  expenses  of  collec- 
tion, the  attorney's  fee.  It  was  proper  to  include  this  amount 
in  the  judgment,  if  it  had  been  alleged  in  the  complaint.  But 
the  court  might  have  allowed  an  amendment  of  the  com- 
plaint in  this  respect ;  and  we  may  treat  it  as  made,  and  will 
not,  under  the  circumstances,  reverse  the  judgment.  2  G. 
&  H.  278,  sec.  580,  and  1 18,  sec.  99. 


89  390 

m.  390 

187  61$ 

39  330 

167  159 
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The  judgment  is  affirmed,  with  five  per  cent  damages  and 
costs. 

y,  Brownlee  and  H.  Brownlee^  for  appellants. 
A.  Steele  and  R.  T.  St.  John^  for  appellees. 


Richards  v.  Reed. 

Arbitration. — JmHce  of  tlu  Peace.-^yurisdidion, — ^A  submisBioa  to  axfaitn* 
tion  cannot  be  made  a  rule  of  court  in  the  court  of  a  justice  of  the  peace. 
And  that  court  has  no  jurisdiction  to  render  judgment  on  an  award. 

APPEAL  from  the  Montgomery  Common  Pleas. 

BusKiRK,  C.  J. — ^The  appellant  sued  the  appellee  before  a 
justice  of  the  peace  in  Fountain  county,  to  recover  damages 
for  an  alleged  fraud  practised  by  the  appellee  in  an  exchange 
of  horses.  The  appellant  recovered  a  judgment  before  the 
justice  of  the  peace  for  the  sum  of  one  hundred  and  thirty 
dollars. 

The  appellee,  on  the  13th  of  September,  1869,  appealed 
from  the  said  judgment  to  the  Fountain  Common  Pleas. 

On  the  23d  day  of  March,  1870,  the  appellee  caused  to  be 
filed  in  said  court  a  transcript  of  an  appeal  from  a  judgment 
on  an  award  of  arbitrators  on  the  differences  existing  at  that 
time  between  the  said  parties. 

At  the  September  term,  1870,  of  the  said  court,  the  two 
causes  were  consolidated. 

At  the  September  term,  1870,  of  the  said  court,  upon 
the  application  of  the  appellant,  the  venue  of  the  said  con- 
solidated cause  was  changed  from  the  Fountain  to  the  Mont- 
gomery Common  Pleas,  and  from  the  presiding  judge  of 
said  court  to  some  other  judge,  to  be  procured.  The  change 
of  venue  from  the  county  was  perfected,  and  on  the  2d  day 
of  February,  1871,  the  cause  was,  by  the  agreement  of  the 
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parties,  set  down  for  trial  before  the  Hon.  P.  S.  Kennedy,  an 
attorney  of  said  court. 

On  the  nth  judicial  day  of  the  February  term,  1871,  of 
the  Montgomery  Common  Pleas,  the  appellant  filed  the  fol- 
lowing written  motion : 

''The  plaintiff  here  now  moves  the  court  to  dismiss  the 
appeal  from  the  judgment  of  the  justice  of  the  peace  on  the 
award  of  the  arbitrators  herein ;  and  hereby  embodies  in, 
and  makes  a  part  of,  this  motion,  the  further  motion  to  dis- 
miss the  appeal  taken  by  defendant  on  the  one-hundred-and- 
thirty-doUar  judgment,  and  thereby  strike  this  whole  cause, 
as  consolidated,  from  the  docket." 

This  motion  is  based  upon  the  following  grounds,  to  wit : 

"  I .  That  the  one-hundred-and-thirty-doUar  j  udgment  was 
and  is  embraced  in  and  absorbed  by  the  arbitration  and 
award,  and  must  fall  with  it. 

**2.  That  no  appeal  lies  from  the  said  judgment  upon 
the  award  returned  by  the  arbitrators,  which  award,  and 
papers  connected  therewith,  are  made  a  part  of  this  motion. 

''  3.  That  all  defects  and  irregularities  in  said  arbitration 
and  award  had  been  waived  by  defendant,  in  that  he  inter- 
posed no  exceptions  or  objections  to  judgment  being  entered 
upon  said  award,  on  Justice  Yonk's  docket,  and  that  he 
could  not  now  interpose  any  exception  or  objection  thereto. 

"Wallace,  Baker,  &  Butler,  for  Pl'ff." 

Pending  the  above  motion^  the  appellee  filed  the  following 
written  motion,  namely : 

"  Comes  now  the  defendant,  and,  pending  the  motion  of 
plaintiff  to  dismiss  the  appeal  in  the  above  entitled  cause, 
numbered  938,  and  which  cause  refers  to  the  arbitration 
proceedings  between  said  parties  and  the  judgment  thereon, 
moves  the  court  to  dismiss  the  arbitration  proceedings, 
award,  and  judgment  rendered  thereon,  for  the  following 
reasons,  to  wit : 

"  I.  A  justice  of  the  peace  has  no  jurisdiction  or  power 
to  render  a  judgment  upon  said  arbitration  and  award. 

"2.  The  said  arbitration  and  award  professes  to  include  a 
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cause  pending  in  a  court  of  record,  while  the  transcript  of 
proceedings  shows  upon  its  face  that  the  tnatter  in  contro* 
versy  was  not  referred  to,  said  arbitration  by  any  rule  of 
court,  nor  were  the  arbitrators  mutually  chosen  by  the  par- 
ties in  open  court. 

"  3.  The  award,  nor  any  paper  connected  with  the  arbitra- 
tion, do  not  show  that  the  arbitrators  were  ever  sworn. 

"4.  The  award  shows  on  its  face  that  Christopher  Keeling, 
umpire,  was  the  only  party  who  acted  in  the  premises. 

''5.  The  award  is  too  vague,  uncertain,  and  indefinite  up* 
on  its  face. 

'*  6.  The  arbitrators  did  not  estimate  and  return  with  the 
award  the  costs  of  arbitration. 

"7.  The  judgment  upon  the  award  differs  from  the  terms 
of  the  award,  in  material  and  important  particulars. 

"8.  The  rule  of  the  justice's. court,  for  the  defendant  to 
show  cause  why  judgment  should  not  be  rendered  upon 
such  award,  was  not  served  upon  defendant  for  ten  days 
before  the  time  set  for  showing  cause  against  said  award. 

"<).  Because  a  material  addition  was  made  to  said  award 
on  the  14th  day  of  December,  1870,  and  but  one  of  said 
three  arbitrators  signed  said  award  previous  to  or  on  the 
loth  day  of  December^  1870;  which  facts  are  shown  in  affi- 
davits marked  'A,'  filed  herewith  and  made  a  part  of  this 
motion  and  reason. 

"  10.  Because  a  properly  authenticated  copy  of  said  award 
was  not  delivered  to  Francis  M.  Reed,  by  either  of  the  arbi- 
trators or  umpire,  within  fifteen  days  from  the  signing  of 
said  award ;  nor  was  it  left  at  his  last  usual  place  of  resi- 
dence within  said  fifteen  days  by  either  of  the  arbitrators  or 
umpire  therein,  which  &ct  is  shown  by  affidavit  marked  '  B,' 
filed  herewith  and  made  a  part  of  this  motion  and  reason." 

'*  McWiLUAMS,  COWEN,  &  PATTERSON, 

"For  Defendant" 
Affidavits  were  filed  in  support  of  the  ninth  and  tenth 
reasons.    The  court  overruled  the  motion  of  the  appellant, 
but  sustained  the  motion  of  the  appellee  and  dismissed  the 
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proceedings  in,  and  judgment  rendered  on,  the  award  of  the 
arbitrators;  to  which  several  rulings  of  the  court  the  appel- 
lant excepted,  and  the  questions  arising  on  such  rulings  are 
presented  by  bills  of  exceptions. 

The  original  cause  was  then  submitted  to  a  jury  for  trial, 
and  resulted  in  a  finding  for  the  appellee,  who  was  the  de- 
fendant below. 

The  appellant  moved  the  court  for  a  new  trial  for  the  fol- 
lowing reasons :  first,  error  of  law  occurring  at  the  trial  and 
excepted  to  at  the  time  by  plaintiff;  second,  because  of  a 
decision  of  the  court  contrary  to  law,  as  appears  by  bill  of 
exceptions,  duly  signed  and  filed  February  15  th,  1 871,  which 
bill  of  exceptions  is  made  a  part  of  this  motion.' 

The  court  overruled  the  motion  for  a  new  trial  and  ren- 
dered judgment  on  the  verdict  of  the  jury,  to  which  the 
appellant  excepted. 

The  appellant  has  assigned  the  following  errors :  first,  the 
court  erred  in  overruling  appellant's  motion  for  a  new  trial 
herein;  second,  the  court  erred  in  overruling  appellant's  mo- 
tion to  dismiss  the  appeal  herein ;  third,  the  court  erred  in  en- 
tertaining and  sustaining  appellee's  motion  to  dismiss  appeal 
on  award,  pendinjg^  plaintifTs  motion  to  dismiss  appeal 
from  justice's  court  on  award  and  appeal  on  the  one-hundred- 
and-thirty-doUar  judgment;  fourth,  that  the  finding  and 
judgment  of  the  court  are  contrary  to  law  and  are  not  sus- 
tained by  sufficient  evidence. 

The  first  assignment  of  error  is  the  only  one  that  presents 
any  question  for  our  decision,  and  on  that  two  questions 
arise ;  first,  did  the  court  err  in  sustaining  the  motion  of 
appellee  to  dismiss  the  proceedings  in  arbitration?  and, 
secondly,  did  the  court  err  in  overruling  the  motion  of  ap- 
pellant to  dismiss  the  appeal  in  the  original  cause  and  the 
appeal  from  the  judgment  on  the  award  ?  These  were  the 
only  matters  embraced  in  the  motion  for  a  new  trial.  The 
appellant  having  failed  to  assign,  as  a  reason  for  a  new  trial, 
that  the  verdict  was  contrary  to  law  and  not  sustained  by 
sufficient  evidence,  cannot  remedy  the  omission  by  an  as- 
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signment  of  error.    A  motion  for  a  new  trial  cannot  be  en- 
larged by  the  assignment  of  errors. 

The  appellant  had  obtained  a  judgment  against  the  appel- 
lee before  a  justice  of  the  peace  for  one  hundred  and  thirty 
dollars,  and  the  appellee  had  appealed  from  this  judgment 
to  the  common  pleas.  While  this  appeal  was  pending,  the 
parties  submitted  to  arbitration  certain  diflerences  growing 
out  of  a  horse  trade.  The  arbitrators  awarded  to  the  appel^ 
lant  the  sum  of  forty  dollars.  The  appellee  having  failed  to 
pay  such  sum,  the  appellant  obtained  a  judgment  on  such 
award  before  a  justice  of  the  peace,  from  which  judgment 
the  appellee  appealed  to  the  common  pleas,  in  which  court 
the  two  cases  were  consolidated.  The  appellant,  by  his  motion, 
sought  to  dismiss  the  appeal  in  the  original  action,  because 
the  original  judgment  had  been  merged  into  the  award,  and 
to  dismiss  the  appeal  from  the  judgment  on  the  award,  on 
the  ground  that  no  appeal  would  lie  from  such  judgment 

The  appellee,  by  his  motion,  sought  to  dismiss  the  entire 
action  and  proceedings  based  on  the  award,  on  the  ground 
that  the  award  was  void,  and  that  no  valid  judgment  could 
be  rendered  thereon. 

Neither  the  submission  nor  the  bonds  are  made  a  part  of 
the  record.  The  only  paper  connected  with  the  arbitration 
in  the  record  is  the  award.  It  does  not  appear  from  the 
award  or  the  judgment  rendered  thereon  that  the  matter 
submitted  to  the  arbitrators  was  the  same  as  that  involved 
in  the  original  action.  No  reference  is  made  in  any  paper 
before  us  to  the  pendency  of  any  action  based  on  the  same 
cause  of  action  as  that  submitted  to  arbitrators.  It  is  true 
that  the  complaint  was  based  upon  alleged  fraud  in  a  horse 
trade,  and  that  it  is  recited  in  the  caption  of  the  award  that 
it  was  a  case  of  arbitration  for  the  purpose  of  settling  all 
matters  of  difference  arising  from  a  horse  trade.  We  cannot 
know  judicially  that  the  horse  trades  mentioned  in  the  com- 
plaint and  in  the  award  were  one  and  the  same  transaction; 
but  conceding  that  they  were  the  same,  and  that  the  ordinal 
judgment  had  been  merged  in  the  award,  would  these  &cts 
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justify  the  dismissal  of  the  appeal?  We  think  not.  If  the 
original  judgment  was  merged  in  the  award  and  the  judgment 
thereon,  then  it  had  ceased  to  exist  as  a  judgment,  and  con- 
sequently  the  suit  should  have  been  dismissed,  and  not  the 
appeal. 

We  are  unable  to  see  any  merits  in  the  motion  of  the  ap- 
pellant to  dismiss  the  appeal  from  the  judgment  on  the 
award.  If  the  justice  of  the  peace  had  jurisdiction,  a  ques- 
tion which  we  will  hereafter  consider,  and  rendered  a  legal 
and  valid  judgment  on  the  award,  an  appeal  would  lie  from 
such  judgment  as  from  any  other  judgment  rendered  by  a 
justice  of  the  peace;  and  if  such  justice  possessed  no  juris- 
diction, then  the  suit,  and  not  the  appeal,  should  have  been 
dismissed.  It  remains  for  us  to  inquire  and  determine 
whether  the  award  and  the  judgment  rendered  thereon  were 
valid.  Various  objections  were  urged  against  the  validity 
of  the  award.  We  do  not  deem  it  necessary  to  pass  upon 
all  of  these  objections.  The  first  objection  does  not  go  to  the 
regularity  of  the  proceedings  in  arbitration,  but  presents  the 
question  of  whether  the  justice  of  the  peace  possessed  juris- 
diction to  render  any  judgment  on  the  award.  If  the  court 
possessed  no  jurisdiction,  its  judgment  would  be  void,  and 
the  court  did  right  in  dismissing  the  action. 

The  first  objection  is,  that  a  submission  to  arbitration  un- 
der our  statute  cannot  be  made  a  rule  of  court  in  the  court 
of  a  justice  of  the  peace,  and  that,  consequently,  the  justice 
of  the  peace  who  rendered  the  judgment  on  the  award  pos- 
sessed no  jurisdiction  over  the  subject  of  the  action,  and 
that,  therefore,  any  judgment  rendered  by  him  would  be 
void. 

We  are  not  aware  of  any  adjudged  case  in  this  court  bear- 
ing upon  the  question,  and  its  solution,  therefore,  will  depend 
upon  the  proper  construction  to  be  placed  upon  the  statute 
regulatiijg  arbitrations  and  umpirages.  The  first  section  of 
said  act,  after  defining  who  may  and  who  may  not  submit 
matters  of  difference  to  arbitration  or  umpirage,  provides 
that  the  persons  who  are  authorized  ''may  agree  that  such 


336  SUPREME  COURT  OF  INDIANA. 

Richards  v.  Reed. 

submission  be  made  a  rule  of  any  court  of  record  designated 
in  such  instrument"    2  G.  &  H,  342. 

The  thirteenth  section  of  said  act  reads  as  follows : 

"Sec.  13.  Upon  such  submission  being  proved  by  a  sub- 
scribing witness  thereto,  or  in  case  of  his  death,  insanity,  or 
absence  out  of  the  state,  then  by  proof  thereof  as  in  other 
cases  of  a  written  instrument,  and  upon  the  award  also  being 
proved  in  like  manner,  or  by  the  arbitrators,  or  any  of  them ; 
and  upon  proof  that  a  copy  of  the  award  has  been  duly  served 
on  the  party  against  whom  the  rule  is  asked,  the  court  shall 
cause  such  submission  and  award  to  be  entered  of  record,  and 
shall  grant  a  rule  thereon  against  the  adverse  party,  to  show 
cause  at  that  or  the  succeeding  term  of  the  court,  why  judg- 
ment shall  not  be  rendered  by  such  court  upon  the  said 
award."     2  G.  &  H.  345, 

The  sixteenth  section  of  said  act  provides,  that  ''in  all 
cases  where  an  award  or  umpirage  shall  be  presented  to  any 
court  of  record  for  a  judgment  to  be  entered  thereon, 
whether  the  reference  shall  have  been  made  by  submission 
of  parties  as  aforesaid,  or  by  rule  of  court,  the  adverse  party 
may  show  for  cause  against  the  rendition  of  said  judgment 
any  of  the  following  grounds." 

It  is  quite  manifest  from  the  first  and  sixteenth  sections 
that  a  submission  can  only  be  made  a  rule  of  court  in  a 
court  of  record. 

It  was  held  by  this  court,  in  Hooker  v.  The  State^  7  Black£ 
272,  that  the  court  of  a  justice  of  the  peace  was  a  court  of 
record,  because  he  was  required  to  keep  a  docket  and  might 
fine  and  imprison. 

But  the  court  of  a  justice  of  the  peace  is  one  of  special 
limited  jurisdiction,  which  acts  by  virtue  of  statutory  power, 
and  whose  acts,  to  be  valid,  must  be  authorized  by  statute. 
WUley  V.  Strickland^  8  Ind.  453;  Draggoo  v.  Graham^  g  Ind. 
212;  Tlie  OhiOf  etc.y  R.  R.  Co.  v.  Hanna^  16  Ind.  391. 

Section  10  of  the  act  defining  the  jurisdiction  df  justices 
of  the  peace  in  civil  cases  provides,  that  ''justices  of  the 
peace  shall  have  jurisdiction  to  tiy  and  determine  suits 
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founded  on  contracts  or  tort^  where  the  debt  or  damage 
claimed  or  the  value  of  property  sought  to  be  recovered  does 
not  exceed  one  hundred  dollars/'  elc»    2  G.  &  H.  579. 

By  the  above  section,  a  justice  of  the  peace  has  jurisdiction 
to  try  and  determine  suits  founded  upon  contracts  or  torts,  or 
where  the  title  to  personal  property  may  be  involved.  The 
evident  intention  was  to  limit  the  civil  jurisdiction  of  justices 
to  ordinary  suits  upon  contracts  and  torts,  and  replevin,  or 
the  like. 

It  was  held  by  this  court,  in  Ainswortk  v.  AtHnsoHj  14  Ind. 
538,  that  an  action  to  enforce  a  mechanic's  lien  did  not  come 
within  the  purview  of  the  above  section. 

It  was  held  by  this  court,  in  Snell  v.  Moltan,  38  Ind.  494, 
that  a  justice  of  the  peace  could. not  render  a  judgment  to 
foreclose  a  chattel  mortgage. 

The  language  employed  in  the  act  in  relation  to  arbitrations 
and  umpirage  clearly  shows  that  the  court  of  a  justice  of 
the  peace  was  not  intended.  It  is  declared  in  the  thirteenth 
section  above  quoted,  that "  the  court  shall  cause  such  submis- 
sion and  award  to  be  entered  of  record,  and  shall  grant  a 
rule  thereon."  The  word  cause  was  intended  to  apply  to  a 
court  that  had  a  clerk.  An  examination  of  the  justices'  act 
will  show  that  where  the  legislature  has  required  any  act 
to  be  done  by  a  justice  of  the  peace,  it  provided  that  he 
shall  do  the  thing  required,  not  that  he  shall  cause  it  to  be 
done,  except  where  he  is  required  to  cause  others  to  do  cer- 
tain things.  The  court  is  also  required  by  said  section  to 
enter  a  rule  against  an  adverse  party.  Such  a  practice  is 
unknown  in  a  justice's  court  It  is  also  provided  by  such 
section  that  the  rule  shall  operate  *'at  that  or  the  succeeding 
term  of  the  court."  Thus  plainly  showing  that  a  court  was 
intended  which  had  terms,  and  not  a  court  that  was  open  at 
all  times. 

It  is  also  provided  in  the  fifteenth  section  of  said  act,  that 
the  rule  shall  be  served  ten  days,  the  usual  time  required  in 
the  circuit  and  common  pleas  courts. 
Vol.  XXXIX.— 22 
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It  is  also  provided  in  the  twenty-fourth  section  of  said  act, 
that  the  report  shall  be  *' entered  on  the  order  book." 

We  are  very  clearly  of  the  opinion  that  a  submission  un- 
der our  statute  to  arbitration  or  umpirage  cannot  be  made  a 
rule  of  the  court  of  the  justice  of  the  peace,  and  as  the 
court  must  be  designated  in  the  submission,  and  as  the 
award  must  be  filed  in  the  court  designated,  it  results  that 
the  justice  of  the  peace  possessed  no  power  or  jurisdiction 
to  render  judgment  on  the  said  award,  and  that  such  judg- 
ment was  null  and  void. 

There  are  grave  objections  to  the  award,  but  the  conclu- 
sion we  have  reached  renders  it  unnecessary  for  us  to  notice 
them. 

We  are  of  the  opinion  that  the  court  committed  no  error 
in  dismissing  the  action  based  upon  the  award. 

The  judgment  is  affirmed,  with  costs. 

y.  E.  McDonald,  y.  M  Butler,  and  E.  M.  McDonald,  for 
appellant 


BousLOG  V.  Garrett. 

Pleading.— ^^^mm/  Stated.-^Promise  to  Pay, — In  a  pazagraph  of  a  complaiiit 
cm  an  account  stated,  the  allegations  were,  "that  on  the  ist  day  of  Januaiy, 
1870,  the  defendant  was  indebted  to  the  plaintiff  in  the  sum  of  one  thousand 
and  seven  dollars  and  eighty-four  cents,  for  money  found  due  from  said  de- 
fendant to  the  plaintiff  upon  an  account  then  stated  between  them;  which 
stud  sum,  together  with  the  legal  interest  thereon,  remains  unpaid,  for  which  he 
demands  judgment." 

Heldy  that  the  promise  to  pay  was  impliedly  included  in  the  allegations  of  said 
paragraph. 

Same. — ^The  stating  of  the  account  was  not  conclusive,  but  errors  might  be 
shown  and  corrected  under  the  general  denial. 

Practice. — Demurrer, — ^The  sustaining  of  a  demurrer  to  a  pleading  is  not 
available  .exroi^  when  the  same  evidence  may  be  introduced  under  another 
pleading  in  the  cause. 

Pleading. — Answer  in  Part, — ^A  pleading  which,  professing  to  answer  an 
entire  paragraph,  only  answers  as  to  a  part  thereof,  is  bad. 
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Practice. —  Waiver  of  Objeetions. — ^Tliis  court  declined  to  consider  any  question 
as  to  the  right  of  a  temporary  judge  to  hold  a  court,  where  all  objections 
thereto  were  waived  of  record  by  the  parties. 

New  Trial. —  Verification  of  Jieasons.'-^lmpropeT  conduct  of  the  jury,  in  that 
they  added  up  the  amount  of  defendant's  accounts  and  divided  by  the  figure  2 
for  the  purpose  of  arriving  at  a  verdict,  as  a  cause  for  a  new  trial,  must  be 
supported  by  affidavit,  if  sufficient  otherwise;  and  so,  also,  an  allegation  of 
accident  or  surprise  which  the  party  waking  the  motion  could  not  have 
guarded  against 

Partial  Account  Statbd. — Me  Conciusive.'^A  partial  statement  of  the 
accounts  by  the  parties,  without  arriving  at  any  balance  is  not  binding  upon 
them  as  an  account  stated. 

APPEAL  from  the  Henry  Common  Pleas. 

Downey,  J. — ^The  appellee  sued  the  appellant.  The  first 
paragraph  of  the  complaint  is  on  an  account  stated;  the 
second  was  for  money' paid;  the  third  was  for  money  had 
and  received;  the  fourth  was  for  money  loaned;  and  the 
fifth  was  for  goods  sold  and  delivered. 

The  paragraph  on  the  account  stated,  after  the  commence- 
ment, is  as  follows: 

"Nathan  Garrett,  plaintiff  complains  of  Levi  Bouslog,  de- 
fendant, and  says  that  on  the  ist  day  of  January,  1870,  the 
defendant  was  indebted  to  the  plaintiff  in  the  sum  of  one 
thousand  and  seven  dollars  and  eighty-four  cents,  for  money 
found  due  from  the  said  defendant  to  the  plaintiff  upon  an 
account  then  stated  between  them ;  which  said  sum,  together 
with  the  legal  interest  thereon,  remains  unpaid,  for  which  he 
demands  judgment." 

The  defendant  answered,  first,  the  general  denial ;  second, 
the  statute  of  limitations;  third,  payment;  fourth,  set-ofE 
The  fifth,  sixth,  seventh,  and  eighth  each  controverted  an 
item  alleged  to  have  entered  into  and  formed  a  part  of  the 
account  stated,  and  was  confined  to  the  first  paragraph  of 
the  complaint. 

The  plaintiff  demurred  to  the  fifth,  sixth,  and  seventh 
paragraphs  of  the  answer,  separately,  because  they  did  not 
state  facts  sufficient  to  constitute  an  answer,  which  demurrer 
was  sustained  as  to  the  fifth  and  overruled  as  to  the  sixth 
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and  seventh  paragraphs,  and  the  defendant  excepted. 

The  plaintifT  replied  by  general  denial  to  the  first,  third, 
fourth,  sixth,  seventh,  and  eighth  paragraphs;  to  the  second, 
that  the  cause  of  action  did  accrue  within  six  years ;  and  to 
the  fourth,  in  addition  to  the  general  denial,  second,  the 
statute  of  limitations;  third,  that  the  items  had  been  settled 
and  balanced  by  accounts  of  a  like  amount  in  &vor  of  the 
plaintiff;  and  fourth,  payment. 

The  cause  was  tried  by  a  jury,  and  there  was  a  verdict 
for  the  plaintiff^  a  motion  for  a  new  trial  made  by  the  defend* 
ant  overruled,  and  judgment  on  the  verdict. 

The  errors  assigned  in  this  court  raise  four  questions; 
first,  as  to  the  sufficiency  of  the  first  paragraph  of  the  com- 
plaint; second,  the  sufficiency  of  the  fifth  paragraph  of  the 
answer;  third,  as  to  the  right  of  the  temporary  judge  to 
hold  the  court;  and  fourth,  the  correctness  of  the  ruling  of 
the  court  in  overruling  the  motion  for  a  new  trial. 

We  are  inclined  to  hold  that  the  first  paragraph  of  the 
complaint  is  sufficient  under  the  code,  although  it  is  not  ex- 
actly according  to  the  approved  forms  in  the  works  on  plead- 
ing. It  may  be  advisable,  in  such  a  paragraph,  to  allege 
an  express  promise  to  pay  the  amount  ascertained  to  be  due, 
and  this  is  according  to  the  usual  forms.  But  we  think  this 
is  impliedly  included  in  the  allegations  of  the  paragraph  in 
question.  The  law  implies  a  promise  to  pay  the  balance 
found  to  be  due.  i  Chitty  PI.  356;  2  G.  &  H.  376^  forms 
10  and  li. 

The  fifth  paragraph  of  the  answer  controverted  an  item 
which  was  embraced  in  the  account  stated,  as  we  have  seen, 
and  is  said  to  be  pleaded  as  a  counter  claim.  As  the  general 
denial  was  pleaded  to  that  paragraph  of  the  complaint,  we 
think  we  need  not  inquire  whether  the  demurrer  to  this 
special  paragraph  of  the  answer  was  correctly  sustained  or 
not.  It  is  now  settled  that  the  stating  of  an  account  is  not 
conclusive  upon  the  parties,  and  that,  consequently,  errors 
therein  may  be  shown  and  corrected  Prof.  Greenleaf  says : 
**  But  whensoever  such  admission  was  made,  it  is  not  now  held 
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to  be  conclusive ;  but  any  errors  may  be  shown  and  corrected 
under  the  general  issue."  2  Green!.  Ev.,  sec.  128.  The  sus- 
taining of  a  demurrer  to  a  pleading  is  not  an  error  which  is 
available,  when  the  same  evidence  is  admissible  under  another 
pleading  in  the  cause.  Upon  an  examination^  however,  of 
the  fifth  paragrapli  of  the  answer,  we  are  satisfied  that  the 
court  committed  no  error  in  sustaining  the  demurrer  to  it 
Among  other  objections  to  it,  it  was  pleaded  as  a  defence 
to  the  whole  of  the  first  paragraph  of  the  complaint  for  one 
thousand  one  hundred  and  seven  dollars  and  eighty-four 
cents,  .and  only  professed  to  show  a  defence  to  one  hundred 
and  ninety-one  dollars  and  fifty  cents. 

With  reference  to  the  authority  of  the  judge  to  hold  the 
court,  the  parties,  by  counsel,  made  this  agreement :  *'  It  is 
hereby  agreed  that  all  objections  to  the  regularity  or  l^^ity 
of  the  court  in  which  the  above-entitled  cause  is  being  tried 
is  waived,  and  said  court  shall  be  held  and  regarded  by  us 
as  legal  and  valid  in  all  respects ;  and  we  further  declare  that 
said  term  of  court  was  appointed  by  the  regular  judge  of 
the  Henry  Common  Pleas  court,  at  our  mutual  request,  for 
the  purpose  of  trying  said  cause.  We  further  agree  that 
this  agreement  shall  be  made  a  part  of  the  record  of  this 
cause.  '*  Brown  &  Polk, 

"FORKNER  &  BUNDY, 

"  Plaintiff's  Attorneys. 
"Mellett  &  March, 
"Defendant's  Attorneys." 
We  presume  that  counsel  for  the  appellant,  when  they  as- 
signed an  error  calling  in  question  the  authority  of  the 
judge  to  hold  the  special  term,  had  forgotten  this  agreement 
Supposing  this  to  be  the  case,  we  will  not  further  consider 
the  question. 

We  are  next  to  examine  the  reasons  which  were  assigned 
in  the  tnotion  for  a  new  trial,  in  order  to  determine  whether 
or  not  there  was  any  error  in  refusing  to  sustain  that  motion. 
The  first  is  misconduct  of  the  jury  who  tried  the  cause,  in 
tills,  that  they  added  up  the  amount  of  defendant's  accounts 
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and  divided  by  the  figure  2,  for  the  purpose  of  arriving  at  a 
verdict 

This  cause  for  a  new  trial,  conceding  it  to  be  sufficient,  is 
not  supported  by  affidavit,  without  which  it  could  not  be 
considered  by  the  common  pleas;  nor  can  it  be  by  us.  2 
G.  &  H.  2IS,  sec.  355. 

The  same  may  be  said  of  the  second  cause  for  a  new  trial, 
which  was  accident  and  surprise  which  the  appellant  could 
not  have  guarded  against.  This  should  have  been  supported 
by  affidavit. 

The  third  is  that  the  damages  were  excessive.  No  partic- 
ular ground  is  pointed  out  in  support  of  this  reason,  and  we 
have  discovered  none. 

The  fourth  reason  is  that  the  verdict  was  not  sustained  by 
the  evidence,  and  was  contrary  to  law.  The  main  part  of 
the  argument  on  this  point  is  designed  to  show  that  the 
evidence  fails  to  sustain  the  paragraph  on  the  account  stated. 

We  will  consider  this  point  in  connection  with  the  objection 
to  the  third  and  fourth  charges  given  by  the  court  to  the 
jury,  to  which  exception  was  taken  by  the  appellants.  These 
charges  are  as  follows: 

^  3.  An  account  stated  is  a  mutual  settlement  of  accounts 
between  parties,  and  when  thus,  that  is,  the  amount  due 
respectively  to  each  party  is  stated  in  writing,  either  by  the 
parties  themselves  or  by  a  third  party  for  them,  with  their 
assent,  it  is  binding  upon  them  as  far  as  the  account  has 
proceeded,  and  caimot  be  reopened  without  tiieir  mutual 
consent,  or  unless  there  is  fraud,  mistake,  or  illegality  in  one 
or  more  of  the  items  going  to  make  up  the  account 

''  4.  If  the  jury  find  that  plaintiff  and  defendant  accounted 
together,  and  that  each  received  a  copy  of  the  account,  hav- 
ing agreed  upon  the  accounting  as  far  as  it  had  proceeded, 
and  difiering  upon  the  settlement  of  these  items,  or  broke  off 
the  further  statement  of  accounts  altogether,  yet  as  &r  as 
they  had  proceeded  in  the  statement  they  will  be  bound." 

The  evidence  shows  that  the  parties  attempted  to  make  a 
settlement  of  their  accounts,  but  disagreed  before  they  got 
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through,  and  made  and  agreed  upon  no  balance.  In  our 
opinion,  the  evidence  did  not  sustain  the  paragraph  on  the 
account  stated.  We  also  think  that  the  instructions  three  and 
four  were  erroneous,  for  the  reason  that  they  informed  the 
jury  that  a  partial  statement  of  the  accounts  by  the  parties, 
without  their  having  arrived  at  any  balance,  was  binding  upon 
them  as  an  account  stated.  It  is  conceded  that  a  paragraph 
on  an  account  stated  may  be  sustained  when  there  is  an  ac- 
count on  one  side  only,  but  there  must  be  a  demand  on  the 
part  of  the  plaintiff,  which  was  acceded  to  by  the  defendant. 
The  evidence  in  this  case  shows  that  the  parties,  on  an  ex* 
amination  of  their  accounts,  failed  to  make  a  settlement,  but 
broke  off  the  effort  to  settle.  The  defendant  produced  and 
insisted  upon  an  item  of  five  hundred  dollars,  and  another 
of  fiffy  dollars,  which  the  plaintiff  refused  to  allow,  and  at 
this  stage  of  the  negotiations  their  efforts  to  find  a  balance 
ceased.  We  think  it  cannot  be  said  that  the  defendant  ac* 
ceded  to  any  sum  or  amount  as  due  to  the  plaintiff.  With- 
out this,  the  evidence  was  not  sufficient  to  sustain  the  para- 
graph on  the  account  stated.  The  instructions  three  and 
four,  being  in  conflict  with  this  view  of  the  law,  must  be  held 
incorrect  See  2  Greenl.  £v.,  section  1 26 ;  Bouv.  Law  Diet, 
title,  ACCOUNT  stated;  2  Stark.  Ev.  99;  i  Chit  PL  358. 

We  omit  any  consideration  of  the  other  questions  pre- 
sented in  the  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  grant  a  new  trial,  and  for  fur- 
ther proceedings. 

y.  T.  MelUtt  and  W.  March,  for  appellant 

y.  Brown  and  R.  L.  Polk,  for  appellee. 


Petrie  v.  Grover. 
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CofScnJiCt.-^Drf€eHv€  Work, — Acceptance. — Pleading,  —  Where  a  complaint 
alleged  ihat  the  clefendant  contracted  to  build  walls  and  make  the  floor  for  a 


344  SUPREME  COURT  OF  INDIANA. 

Pctne  t^  Grorcr. 

cellar,  to  be  water-tight,  a&d  tBat  the  plaintiff  was  to  furnish  the  cement, 
which  he  had  done,  but,  owing  to  the  unakilfulness  of  the  defendant,  the 
walls  and  cellar  floor  were  not  water-tight;  and  the  answer  averred  that  the 
plaintiff  had  accepted  the  woik,  and  given  his  note  for  the  balance  unpaid, 
which  note  was  made  a  counter  daim; 
Held,  that  a  reply  was  bad  which  admitted  the  execution  of  the  note,  but  averred 
its  only  consideration  to  be  the  contract  to  build  a  cellar  water-tight  for  the 
plaintiff,  who  was  to  famish  the  cement,  and  that  he  had  furnished  fifty  bar- 
rels of  cement,  but  owing  to  the  unskilfulness  of  the  defendant,  the  cellar  was 
not  water-tight;  the  reply  not  ailing  that  fifty  barrels  were  sufficient,  or 
that  the  plaintiff  did  not  know  of  the  defect  in  the  work  when  he  gave  his 
note. 

APPEAL  from  the  Cass  Common  Pleas. 

Pettit,  J. — ^The  appellee  sued  the  appellant,  alleging,  in 
substance,  that  appellant  agreed,  for  eight  hundred  dol- 
lars, to  build  the  walls  and  floor  of  a  cellar,  water-tight,  for 
appellee,  he  furnishing  the  hydraulic  cement,  and  appel- 
lant to  furnish  all  other  materials  and  do  the  work ;  and  al* 
leging  that  he  had  paid  the  eight  hundred  dollars  and  fur* 
nished  the  cement,  and  that  the  work  was  done  in  an  unskil- 
ful manner,  and  that  the  walls  and  floor  were  not  water- 
tight, and  claiming  one  thousand  dollars  damages. 

The  answer  was,  first,  general  denial;  second,  in  sub- 
stance, that  after  the  work  was  done,  there  was  a  final  settle* 
ment  between  the  parties,  and  the  work  accepted  by  th^ 
plaintiff;  and  that  he  gave  the  defendant  his  note  for  one 
hundred  and  thirteen  dollars,  the  balance  due  him  for  work 
done  and  materials  furnished  on  and  for  said  walls  and  floor; 
and  the  note  growing  out  of  the  same  transaction  on  which 
the  suit  was  brought  was  pleaded  as  a  counter  claim,  and 
judgment  asked  for  its  Amount. 

The  reply  was,  first,  the  general  denial ;  second,  in  sub- 
stance, admits  the  execution  of  the  note,  but  says  that  the 
only  consideration  for  it  was  the  agreement  of  appellant  to 
build  for  appellee  a  cellar  of  stone,  water-tight;  that  the 
appellee  furnished  for  appellant  fifty  barrels  of  cement  to  be 
used  in  said  work ;  that  the  appellant  used  it  unskilfully,  and 
the  walls  were  not  made  water-tight,  and  therefore  the  considr 
eration  for  the  note  had  wholly  £uled.    To  the  second  parsk- 
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graph  of  the  reply  to  the  second  paragraph  of  the  answer, 
there  was  a  demurrer  for  want  of  sufficient  facts  overruled, 
and  exceptions^  taken ;  and  this  ruling  is  assigned  for  error. 
We  hold  that  the  reply  was  clearly  bad,  first,  because  it  did 
not  show  that  fifty  barrels  of  cement  (the  plaintiff  being 
bound  to  furnish  the  necessary  amount)  was  sufficient  to 
enable  the  defendant  to  make  the  cellar  water-tight;  second, 
because  it  does  not  show  thstt  appellee  did  not  know  of  the 
defect  in  the  work  at  the  time  of  the  final  settlement  and  the 
giving  of  the  note.  The  court  erred  in  overruling  the  de- 
murrer to  this  reply;  and  as  all  subsequent  proceedings 
ought  not  to  be  in  the  record,  we  hold  that  they  do  not 
properly  arise  in  it,  and  need  not  be  noticed  by  us. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
with  instructions  to  the  court  below  to  sustain  the  demurrer 
of  the  appellant  to  the  second  paragraph  of  the  appellee's 
reply  to  the  second  paragraph  of  the  appellant's  answer. 

C.  D.  Prott^  N.  O.  Ross,  R.  P.  Effingery  and  R.  Magee,  for 
ai^lant 


The  Board  of  Commissioners  of  Monroe  County  v.  Wood. 

Soldiers. — Baimty.'-^AxL  order  was  passed  by  the  board  of  commissioners  of         i^  •^/^ 

IDS         O^ 

Monroe  County^  that  they  "agree  and  do  give  to  each  vojunteer  from  Monroe        ~ 

coimty,  nnder  the  present  caU  for,"  etc.,  a  certain  sum  to  be  paid  in  cash  or 
oouity  orders,  **  upon  the  full  quota  being  made  up  aiid  mustered  into  the  ser- 
vice of  the  United  States."  This  order  was  amended,  **  so  that  each  man 
volunteering,  and  being  legally  mustered  into  the  service  of  the  United  States 
shall  be  entitled  to  and  receive  a  warrant  on  the  treasury  of  Monroe  county 
for  one  hundred  dollars ;  said  warrant  to  be  issued  whenever  satisfactory  proof 
IS  made  to  the  auditor  that  said  v(4nnteer  has  been  duly  mustered  into  the 
scrvioe  of  the  United  States." 
Hdd,  that  the  first  order  entitled  the  volunteer  who  complied  with  the  order  to 
the  bounty,  upon  the  full  quota  of  the  county  being  made  up.  The  amended 
order  did  not  take  away  the  right  to  the  bounty  given  in  the  original  order, 
but  left  out  the  condition  as  to  making  up  the  quota  in  fuIL    It  authorized  the 
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auditor  to  issue  the  warrant  on  satisfactory  proof  made  before  him;  but  this 

did  not  make  the  furnishing  of  such  proof  to  the  auditor  a  condition  precedent 

to  the  right  of  the  volunteer  to  receive  the  bounty,  or  to  his  right  of  action  to 

recover  it 
ffeid,  also,  that  where  a  citizen  of  Monroe  county  volunteered  while  these 

orders  were  in  force,  and  was  mustered  into  service  and  credited  to  Monroe 

county,  the  right  to  the  bounty  was  made  out. 
SMXE.'-^Repeal  of  Order,— On  March  ilth,  1864,  these  orders  were  repealed, 

and  it  waJs  '<  directed  that  no  order  or  warrant  be  issued  to  any  peison  who 

shall  volunteer  in  the  service  of  the  United  States,  or  who  shall  be  mustered 

Into  said  service  after  this  date." 
ffeldf  that  the  repealing  order  could  not  defeat  any  right  acquired  by  a  volunteer 

under  the  repealed  orders  prior  to  the  date  of  the  repeal. 

APPEAL  from  the  Monroe  Common  Fleas. 

WoRDEN,  J. — Complaint  by  the  appellee  against  the  ap* 
pellant,  alleging  the  following  facts:  that  on  the  17th  of 
November,  1863,  the  defendant  passed  the  following  order, 
viz.:  ''On  motion,  the  said  board,  after  mature  considera- 
tion and  consultation  with  prominent  citizens  and  tax-payers 
of  Monroe  county,  agree  and  do  give  to  each  volunteer  from 
Monroe  county,  under  the  present  call  for  one  hundred  and 
forty-three  men,  one  hundred  dollars  each;  the  said  amount 
as  bounty  to  be  paid  in  cash  or  county  orders  upon  the 
full  quota  being  made  up  and  mustered  into  the  service  of 
the  United  States." 

At  the  December  session  of  the  board,  1863,  the  follow- 
ing order  was  made  by  said  board :  **  On  motion,  it  is  or- 
dered by  the  board,  that  the  order  made  at  the  special  term 
of  this  court  allowing  one  hundred  dollars  to  each  man  volun- 
teering under  the  late  call  of  the  President  of  the  United 
States,  whenever  one  hundred  and  forty-three  men,  the  quota 
of  Monroe  county,  shall  be  received  and  mustered  into  the 
service  of  the  United  States,  be  and  the  same  is  hereby 
amended,  so  that  each  man  volunteering  and  being  legally 
mustered  into  the  service  of  the  United  States,  shsdl  be  en- 
titled to  and  receive  a  warrant  on  the  treasurer  of  Monroe 
county  for  one  hundred  dollars ;  said  warrant  to  be  issued 
whenever  satisfactory  proof  is  made  to  the  auditor  that  said 
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volunteer  has  been  duly  mustered  into  the  service  of  the 
United  States." 

At  the  March  term,  1864,  the  board  made  the  following 
order:  "And  now,  on  motion,  it  is  ordered  by  the  board 
that  the  said  order  and  amended  order  be  and  they  are 
hereby  repealed,  and  it  is  directed  that  no  order  or  warrant 
be  issued  to  any  person  who  shall  volunteer  in  the  service 
of  the  United  States,  or  who  shall  be  mustered  into  said 
service  after  this  date.     Signed,  one  o'clock,  March  nth, 

1864." 

That,  in  accordance  with  the  amended  order,  and  by 
reason  thereof,  and  while  the  same  was  in  force,  to  wit,  on 
the  29th  day  of  December,  1863,  said  plaintiff  enlisted  and 
was  duly  mustered  into  the  military  service  of  the  United 
States,  and  credited  to  said  county  of  Monroe;  that  said 
plaintiff  demanded  of  the  auditor  of  said  county  and  of  the 
board  of  commissioners,  after  making  satisfactory  proof  to 
them  that  he  had  been  duly  mustered  into  the  military  ser- 
vice of  the  United  States  and  credited  to  said  county  of 
Monroe,  a  warrant  on  the  treasurer  of  said  county  for  one 
hundred  dollars,  to  which  he  was  entitled  under  said  order, 
which  demand  was  refused ;  wherefore,  etc. 

The  defendant  demurred  to  the  complaint,  for  the  want  of 
facts  sufficient,  etc.,  but  the  demurrer  was  overruled  and  de- 
fendant excepted. 

The  general  denial  was  filed,  and  the  cause  tried  by  the 
court.  Finding  and  judgment  for  the  plaintifl)  a  motion  for 
a  new  trial  interposed  by  the  defendant  having  been  over- 
ruled. 

The  cause  was  submitted  on  an  agreed  statement  of  the 
facts,  as  follows :  "  For  the  purposes  of  this  trial,  the  fol- 
lowing was  agreed  upon  as  the  facts  in  the  cause."  (Here 
follows  a  statement  of  the  passing  of  the  orders  by  the 
board  as  they  are  set  out  in  the  complaint)  ''That  said 
Emsley  Wood  was  a  resident  of  Monroe  county,  Indiana ; 
that  on  the  20th  day  of  December,  1863,  ^^  Wood 
enlisted,  and  on  the  29th  day  of  December,  1863,  was  duly 
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mustered  into  the  service  of  the  United  States  for  the  term 
of  three  years,  as  a  corporal  of  company  G,  thirty-eighth 
regiment  of  Indiana  volunteers,  and  credited  to  Monroe 
county,  Indiana;  that  the  quota  of  said  county  at  that  time 
was  not  full ;  that  said  Wood,  being  absent  from  home  in  the 
service  of  the  United  States,  did  not  apply  for  said  one  hun- 
dred dollars  bounty  ofTered  by  said  county,  or  notify  the 
auditor  thereof  that  he  intended  to  claim  said  bounty,  for 
three  or  four  months  after  the  repeal  of  said  order  on  the 
nth  day  of  March,  1864,  and  after  the  quota  of  said  county 
had  been  filled ;  that  said  soldier  remained  in  the  service  <n 
the  United  States  until  the  close  of  the  war,  when  he  was 
duly  discharged.*' 

Error  is  assigned  upon  the  ruling  below  in  overruling  the 
demurrer  to  the  complaint,  and  also  upon  the  overruling  of 
the  motion  for  a  new  trial. 

The  two  questions  thus  raised  may  be  considered  together, 
as  the  complaint  is  abundantly  good,  if  the  &cts,  as  agreed 
upon,  are  sufficient  to  entitle  the  plaintiif  to  recover. 

The  repealing  order  of  the  board  of  the  date  of  March  nth, 
1864,  cannot  defeat  any  right  acquired  by  a  volunteer  under  the 
repealed  orders  prior  to  that  date.  Indeed,  the  repealing 
order  was  not  intended  to  work  any  such  result;  for,  while 
the  former  orders  were  in  terms  repealed,,  it  was  ordered  that 
no  order  or  warrant  be  issued  to  any  person  who  should  volun- 
teer, etc.,  after  that  date,  leaving  the  implication  irresistible 
that  it  was  intended  that  orders  or  warrants  should  be  issued 
to  those  who  had  previously  volunteered,  etc.,  in  accordance 
with  the  former  orders. 

But  it  is  insisted,  as  we  understand  from  the  brief  of  coun- 
sel for  the  appellant,  that  as  the  complaint  does  not  show 
that  the  appellee  made  the  satis&ctory  proof  to  the  auditor 
that  he  had  been  mustered  into  the  service,  eta,  before 
the  repealing  order  was  made,  it  is  insufficient,  and  that  the 
demurrer  should  have  been  sustsuned.  It  is  also  insisted 
that,  as  the  evidence  fails  to  show  that  such  proof  was  made 
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to  the  auditor  at  any  time,  the  case  was  not  made  out,  and 
the  motion  for  a  new  trial  should  have  prevailed 

We  think  it  quite  clear  that  the  complaint  was  good,  and 
that  though  the  Volunteer  bt  riequiried  to  furnish  to  the 
auditor  the  proof  specified  in  the  amended  order  of  the 
board  before  the  auditor  could  be  required  to  issue  the  war* 
rant,  still  that  proof  could  be  furnished  after  the  repealing 
order  as  well  as  before. 

The  repealing  order  did  not,  in  our  opinion,  have  the  effect 
of  cutting  off  the  right  of  those  who  had  volunteered,  etc., 
under  the  former  orders,  but  who  had  not  then  furnished  the 
proof  to  the  auditor. 

The  case  was  made  out  by  the  evidence.  The  agreed 
statement  of  facts  shows  that  the  appellee  had  done  every 
thing  necessary  to  be  done  in  order  to  entitle  him  to  the 
bounty,  although  it  does  not  show  that  he  furnished  the 
satisfactory  proof  to  the  auditor  before  bringing  this  suit. 
We  construe  the  orders  of  the  board  as  follows :  the  first 
order  entitled  the  volunteer  who  complied  with  the  order  to 
the  bounty,  upon  the  full  quota  of  the  county  being  made 
up.  The  amended  order  did  not  take  away  the  right  to  the 
bounty  as  provided  for  in  the  original  order,  but  it  left  out 
the  condition  as  to  making  up  the  quota  in  full ;  and  it  pro- 
vided for  the  issuing  of  the  warrants  by  the  auditor  when 
satisfactory  proof  should  be  made  before  him  of  the  neces- 
sary facts.  This  was  a  matter  of  convenience.  The  auditor 
was  authorized,  upon  satisfactory  proof  being  made  before 
him  to  issue  the  warrants,  without  referring  the  matter  to  any 
other  authority  or  tribunal;  but  this  does  not  make  the 
furnishing  of  such  proof  to  the  auditor  a  condition  pre- 
cedent to  the  right  of  the  volunteer  to  receive  the  bounty, 
or  to  his  right  of  action  to  recover  it  Doubtless  a  writ  of 
mandate  would  not  lie  against  the  auditor  to  compel  him  to 
issue  the  warrant  until  the  proof  had  been  made  before  him, 
because  until  then  he  would  not  be  authorized  or  required 
to  issue  the  warrant  The  right  of  the  soldier  to  the  bounty 
would  not  be  established,  and  the  auditor  would  have  no 
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right  to  pass  upon  it,  except  upon  the  terms  of  the  proof 
being  made  before  him.  But  the  right  of  the  auditor  to 
hear  proof,  and  upon  that  to  issue  the  warrant,  does  not  de- 
prive the  soldier  of  his  right  to  the  bounty,  nor  of  his  right 
to  resort  to  the  courts  for  the  purpose  of  establishing  his 
right  thereto. 

A  contrary  construction  would,  or  might,  work  results 
that  could  not  have  been  intended  by  the  board  of  commis- 
sioners, as  is  to  be  gathered  from  the  orders  in  question.  If 
the  soldier  is  not  entitled  to  the  bounty  until  he  has  fur- 
nished to  the  auditor  "satisfactory  proof,"  then  the  auditor 
is  made  the  sole  arbiter  of  the  question.  The  proof  must 
be  satisfactory  to  the  auditor,  or  the  soldier  is  not  entitled  to 
the  bounty.  No  matter  how  satisfactory  the  proof  might  be 
to  the  ordinary  tribunals  of  the  country,  if  it  did  not  satisfy 
the  auditor,  the  soldier  would  have  no  remedy. 

We  think  the  just  and  legal  interpretation  of  the  orders 
in  question  is,  that  the  auditor  is  authorized  to  issue  a  war- 
rant when  satisfactory  proof  is  made  before  him  of  the  nee* 
essary  facts,  and  that  otherwise  he  is  not,  but  the  soldier  is 
left  to  assert  his  right  to  the  bounty  in  some  other  way,  as 
by  application  to  the  board  itself,  or  by  suit  in  the  courts, 
where  he  can  make  the  necessary  proof. 

But  it  is  insisted  by  the  counsel  for  the  appellant  that  the 
case  is  not  made  out  in  another  respect.  They  state  the 
point  as  follows :  "  In  this  case  there  was  a  specific  offer  of 
a  certain  sum,  on  specific  terms,  at  a  certain  time  or  between 
certain  days.  To  make  the  county  liable,  something  more 
was  necessary  than  the  doing  of  some  act  within  the  descrip- 
tion of  acts  sought  to  be  induced  by  the  offer.  The  act 
done  must  have  been  performed  not  only  with  a  view  to 
complying  with  the  terms  of  the  offer,  but  in  such  manner 
as  that  the  assent  of  the  county,  through  its  agents,  could 
be  at  least  fairly  inferred  to  the  particular  act  The  act,  the 
thing  done,  it  must  be  shown,  was  moved  by  the  county,  be 
done  at  its  instance,  or  be  subsequently  adopted  and  accept- 
ed by  the  county,  or  there  can  be  no  liability  of  the  county/' 
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We  are  of  opinion  that,  as  the  agreed  statement  of  the 
facts  shows  that  the  appellee  was  a  citizen  of  Monroe  county, 
and  that  before  the  repealing  order  of  the  board  was  passed, 
he  volunteered  under  the  call  of  the  President  for  troops,  and 
was  mustered  into  the  service  and  credited  to  Monroe 
county,  the  case  was  abundantly  made  out.  The  appellee 
complied  strictly  with  the  terms  of  the  offered  bounty,  and 
were  it  necessary,  it  might  be  fairly  presumed  that  in  enter- 
ing the  service  and  being  credited  to  Monroe  county,  he 
acted  with  a  view  to  the  bounty  offered.  On  the  other  hand, 
the  county  may  well  be  presumed  to  have  assented  to  his 
thus  entering  the  service,  and.being  credited  to  that  county, 
as  that  was  the  precise  object  for  which  the  bounty  was 
offered,  and  the  county  was  to  that  extent  relieved  from  the 
call  for  troops.  But  we  doubt  whether  either  of  these  pre- 
sumptions is  necessary  to  make  out  the  case.  It  is  laid  down 
in  I  Story  Con«,sec.  380  a,  that  ''the  offer  of  a  reward 
or  compensation  for  the  performance  of  any  service,  as,  for 
instance,  for  the  finding  and  returning  of  money  or  any  lost 
article,  is  a  case  of  a  conditional  promise;  and  if  any  one 
coming  within  the  terms  of  the  offer  shall,  before  its  revoca- 
tion,  perform  the  service,  a  legal  and  binding  contract  arises 
to  pay  the  reward."  See  Weniworth  v.  Day^  3  Met.  352; 
Fncman  v.  City  of  Boston^  5  Met  56. 

In  Harson  v.  Pike^  16  Ind.  140,  it  was  decided  that  it  is 
not  necessaiy  that  notice  should  be  given  to  the  party  offer- 
ing the  reward  that  his  proposal  is  being  acted  upon ;  and  in 
the  case  of  Dawkins  v.  SappingtoUy  26  Ind.  199,  it  was  held, 
that  a  person  performing  the  service  for  which  a  reward  was 
offered,  was  entitled  to  the  reward,  although  he  did  not  know, 
at  the  time  of  the  performance,  that  it  had  been  offered,  and, 
of  course,  was  not  actuated  by  it 

The  judgment  below  is  affirmed,  with  costs. 

BusKiRK,  C.  J.,  having  been  of  counsel  in  the  cause,  was 
absent,  when  it  was  considered. 

JV.  H.  Harrison  and  W.  S.  S/tiriey,  for  appellant 

y,  H.  Louden  and  y.  M.  McCoy,  for  appellee. 
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Noble  v.  The  State,  es:  rel*  Hikes. 

Bastardy. — Eniry  of  Provision  for  ChihL-^  ViolaHon  of  Promisi, — Complaint 
to  Vacate  Entry, — ^In  a  prosecntion  for  bastardy,  the  relatrix,  on  the  29th 
day  of  September,  x868,  appeared  in  open  court  and  acknowledged  that  satis- 
factory provision  had  been  made  for  the  mainteninoe  of  the  bastard  child; 
and  an  entry  was  made  thereof,  and  the  prosecntion  was  dismissed.  On'the 
loth  day  of  December  thereafter,  the  relatrix  filed  her  complaint,  verified,  and 
a  motion  to  set  aside  this  entry  and  dismissal  of  the  prosecution,  on  the  ground 
that  the  consideration  of  her  consent  to  sudi  entiy  was  the  promise  of  the 
defendant  to  many  her  on  the  5th  day  of  November,  x868,  whidi  she  had 
relied  on;  but'  that  he  had  failed  and  refused  to  fulfil  his  promse^  and  had 
never  intended  to  do  so. 

Ileldf  that  the  facts  stated  were  not  sufficient  on  demurrer. 

Pleading. — Answer. — Provision  by  Payment  of  Money, — ^An  answer,  all^;iiig 
that,  the  consideration  of  the  entry  and  dismissal  was  &e  payment  by  defend- 
ant to  her  of  a  certain  sum  of  money  was  hdd  good. 

Same.  —  Answer » — Recovery  on  Promise, — ^An  answer  that  the  rdatrix  had 
brought  suit  upon  the  promise  of  marriage  and  recovered  a  judgment  for  a 
certain  amount  against  the  defendant  was  also  hdd  sufficient. 

APPEAL  from  the  Howard  Circuit  Court. 

Downey,  J.— There  was  a  prosecution  for  bastardy 
commenced  on  the  20th  day  of  February,  1868,  before  a 
justice  of  the  peace  against  the  appellant  After  an  examr 
ination  of  the  charge,  the  justice  of  the  peace  rocognized 
the  defendant  to  the  circuit  court  After  one  or  more  con- 
tinuances, on  the  29th  day  of  September,  1868,  in  the  circuit 
court,  the  following  entry  was  made : 

"  Comes  now  the  relator  in  person,  and  by  A.  F.  Shixts^ 
her  attorney,  and  comes  also  the  defendant,  by  Thomas 
J.  Kane,  his  attorney;  and  the  relator,  Roxana  Hines^  in 
person,  comes  into  open  court  and  acknowledges  that  pro- 
vision has  been  made  by  the  defendant  to  her  satisfaction  for 
the  maintenance  of  the  bastard  child  named  in  the  relator's 
complaint  It  is  therefore  considered  by  the  court  that 
this  cause  be  dismissed  at  defendant's  costs^  It  is  therefore 
considered  by  the  court  that  the  relator  recover  of  the  de- 
fendant all  her  costs  and  charges  in  this  behalf  by  her  paid, 

laid  out,  and  expended,  taxed  at dollars  and 

cents." 
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On  the  loth  day  of  December,  1868,  the  relator  filed  her 
complaint  and  motion  for  a  new  trial,  in  which  she  alleged 
that  before  the  dismissal  of  said  prosecution,  the  defendant 
solemnly  promised  to  marry  her  on  the  5th  day  of  Novem- 
ber, 1868,  in  consideration  of  which  she  promised  to  marry 
him,  and  that  in  consideration  thereof  she  agreed  to  dismiss 
said  prosecution;  that  no  provision  was  made  by  the  defend- 
ant for  the  maintenance  of  said  child,  except  his  promise  to 
marry  the  relator,  and  thus  make  said  child  legitimate  and 
furnish  it  a  home,  where  he  would  be  bound  by  law  to  sup- 
port it ;  that  the  relator,  at  the  time  she  made  said  agree- 
ment, and  until  the  5th  day  of  November,  1868,  firmly 
believed  that  the  defendant  was  acting  in  good  faith,  and 
that  he  intended  to  marry  her  on  said  day,  and  thus  render 
her  child  legitimate,  and  therefore  appeared  in  court  and 
made  said  entry;  that  she  has  since  ascertained  that  said 
promise  of  the  defendant  to  marry  her,  etc.,  was  made  falsely, 
for  the  fraudulent  purpose  of  getting  her  to  make  the  ad- 
mission as  aforesaid,  and  thus  defraud  her  out  of  a  mainten- 
ance for  said  child,  and  that,  in  &ct,he  never  had  any  intention 
whatever  of  performing  said  promise  bn  his  part;  that  she 
was  surprised  by  the  fraud  of  said  defendant,  and  could  not 
have  guarded  against  it  by  the  use  of  ordinary  prudence ; 
that  she  had  no  suspicion  of  his  fraud  until,  etc.,  and  did 
not  discover  it  until  the  said  5th  day  of  November,  1868, 
when  he  refused  to  perform  his  said  promise.  Wherefore, 
inasmuch  as  the  said  entry  is  a  bar,  as  it  now  stands,  to  all 
other  prosecutions  for  the  same  purpose,  the  plaintiff  asks 
for  the  vacation  of  said  entrj'  and  a  new  trial  of  said  cause, 
and  for  other  proper  relief.  This  pleading  is  verified  by  the 
oath  of  the  relator. 

The  defendant  demurred  to  this  complaint,  as  it  is  called, 
on  the  ground  that  it  did  not  state  facts  sufficient,  but  his 
demurrer  was  overruled,  and  he  excepted.  He  then  an- 
swered, first,  the  general  denial ;  second,  that  the  considera- 
tion of  the  entry  of  satisfaction  was  the  payment  of  four 
Vol.  XXXIX.-.23 
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hundred  dollars,  two  hundred  of  which  was  paid  at  the  time, 
and  the  other  two  hundred  had  been  paid  after  the  com- 
mencement of  this  action ;  third,  that  at  the  March  term, 
1869,  of  the  Hamilton  Circuit  Court,  the  relator  brought 
her  action  against  the  defendant  on  the  marriage  contract 
set  up  by  her  in  her  complaint,  and  recovered  judgment  in 
said  action  for  the  sum  of  fifteen  hundred  dollars  in  dam- 
ages. A  copy  of  the  recovery  is  made  part  of  this  para- 
graph of  the  answer. 

The  relator  demurred  to  the  second  and  third  paragraphs 
of  the  answer,  on  the  ground  that  neither  of  them  contained 
facts  sufficient  to  constitut^.an  answer,  and  her  demurrers 
were  sustained,  and  the  defendant  excepted.  The  issues 
•were  tried  by  a  jury,  and  there  was  a  verdict  as  follows : 
•"We,  the  jury,  find  for  the  plaintiff.*'  In  answer  to  inter- 
rogatories, the  jury  further  found  as  follows: 

''First.  Did  the  plaintiff  demand  marriage  at  the  hands 
of  the  defendant  before  the  commencement  of  this  suit?  if 
so,  when  and  where?    Answer.  We  don't  know. 

"Second.  Did  the  defendant,  on  or  about  the  13th  day  of 
August,  pay  the  plaintiff  the  sum  of  two  hundred  dol- 
lars? if  so,  on  what  account  did  he  make  such  payment? 
Answer.  We  don't  know." 

The  defendant  moved  for  a  new  trial,  but  his  motion  was 
overruled,  and  he  excepted.  The  court  rendered  judgment, 
setting  aside  the  entry  of  satisfaction  and  the  judgment 
thereon  dismissing  the  prosecution,  and  granting  a  new  trial 
of  said  cause,  requiring  the  defendant  to  enter  into  a  recog- 
nizance to  appear  at  the  next  term,  continuing  the  cause 
until  the  next  term,  and  rendering  judgment  for  the  costs  of 
said  proceeding  against  the  defendant. 

The  evidence  is  in  the  record  by  bill  of  exceptions. 

The  errors  assigned  involve  the  correctness  of  the  rulings 
of  the  court,  first,  in  holding  the  complaint  sufficient;  second, 
in  holding  the  answers  insufficient;  third,  in  not  rendering 
judgment  for  the  defendant  on  the  verdict;  and,  fourth,  in 
refusing  to  grant  a  new  trial. 
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The  demurrer  to  the  answer  reached  back  to  the  com* 
[daint,  and  it  is  insisted  by  the  appellant  that  the  complaint 
is  insufficient.  We  think  this  opinion  of  counsel  for  the 
appellant  is  correct  The  bastardy  suit  vras  at  an  end  by 
the  entry  made  by  the  prosecutrix  that  provision  to  her 
satis&ction  had  been  made  for  the  support  of  the  child.  2 
G.  &  H.  628,  sec  17.  This  action  was  instituted,  nominally 
as  a  complaint  for  a  new  trial,  but  really  to  set  aside  the 
compromise  or  entry  of  satisfaction  made  by  the  prosecutrix, 
and  the  judgment  of  dismissal  founded  upon  it 

The  complaint  makes  no  case  of  fraud.  It  sets  up,  as  the 
consideration  of  the  compromise,  the  promise  of  the  defend- 
ant that  if  the  relator  would  make  the  entry  and  dismiss 
the  action,  he  would  marry  her,  at  a  designated  time,  and 
thus  render  the  child  legitimate  and  secure  its  support;  and 
alleges  a  failure  on  his  part  to  perform  this  promise.  This 
does  not  constitute  fraud,  according  to  any  definition  or 
adjudication  with  which  we  are  acquainted.  Fouty  v.  Fouty^ 
34  Ind.  433.  If,  instead  of  a  promise  to  marry  the  relator 
at  a  fixed  time,  the  defendant  had  promised  to  pay  her  a 
sum  of  money  at  a  designated  date,  and  had  failed  to  make 
the  payment,  could  it  be  supposed  that  the  failure  to  pay 
the  money  would  revive  her  right  to  prosecute  under  the 
statute  for  the  support  of  the  child  ?  It  was  not  the  mar- 
riage which  was  the  consideration  of  ihe  compromise,  for 
that  was  not  to  take  place  until  a  subsequent  day ;  but  it 
was  the  promise  of  the  defendant  to  marry  her  which  was 
the  consideration  for  which  she  agreed  to,  and  did,  dismiss 
the  action.  If  one  sell  property  on  credit,  to  be  paid  for  at 
a  future  time,  and,  on  his  part,  execute  the  contract  by  the 
delivery' of  the  property,  can  he,  if  the  money  shall  not  be 
paid  at  the  time  agreed  upon,  recover  the  property  back 
from  the  party  to  whom  it  was  delivered,  on  the  ground  that 
the  failure  to  pay  constituted  a  fraud  ?  We  think  not.  The 
promise  to  marry,  under  such  circumstances,  and  for  such  a 
consideration,  would  undoubtedly  be  valid,  and  would  sup- 
port an  action  in  favor  of  the  relator.    The  statute  gives  her 
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the  right  to  make  the  entry  of  satisfaction  and  dianiss  the 
action,  and  in  this  case  she  had  the  advice  and  assistance  of 
her  counsel,  who  seem  to  have  been  present  in  court  when 
the  entry  was  made.  There  was  a  consideration  for  the 
agreement  on  her  part  in  the  promise  of  the  defendant. 
We  cannot  say  that  it  was  not  such  a  provision  as  is  con- 
templated by  the  statute.  If  the  promise  was  not  performed, 
it  furnished  her  a  cause  of  action  which  might  yield  her  the 
means  of  support  for  the  child. 

When  we  come  to  look  at  the  paragraphs  of  the  answer 
to  which  demurrers  were  sustained,  the  rulings  of  the  court 
seem  wholly  indefensible.  In  the  second  paragraph  it  is 
alleged  that  the  consideration  of  the  agreement  was  that  the 
defendant  should  pay  her  four  hundred  dollars  in  money  for 
the  support  of  the  child,  aod  that  the  one-half  of  the  amount 
was  paid  at  the  date  of  the  agreement,  and  the  other  half 
afterward.  Her  receipt  for  the  money  is  filed  with  the  para- 
graph of  the  answer.  We  see  no  reason  why  this  was  not 
a  good  defence  to  the  action,  and  think  the  demurrer  to  it 
was  improperly  sustained. 

The  third  paragraph  alleges  that  the  relator  instituted  an 
action  on  the  marriage  promise  mentioned  in  her  complaint, 
and  that  she  recovered  thereon  the  sum  of  fifteen  hundred 
dollars.  If  this  be  true,  then  she  has  got,  by  means  of  the 
compromise,  resulting  from  her  action  for  the  breach  thereof 
on  the  part  of  the  defendant,  fifteen  hundred  dollars.  Taking 
the  allegations  of  the  two  paragraphs  together,  and  they 
show  that  she  received,  in  money,  four  hundred  dollars,  and 
recovered  her  judgment  for  fifteen  hundred  dollars,  making, 
in  all,  nineteen  hundred  dollars.  If  it  is  true,  as  alleged  in 
the  third  paragraph,  that  she  sued  on  the  promise  to  marry, 
which  was  the  consideration  for  the  compromise,  and  recov- 
ered a  judgment  thereon,  she  cannot  now  repudiate  that 
agreement,  and  prosecute  a  suit  under  the  statute  for  further 
support  for  the  child.  If  it  could  be  supposed  that,  in  cases 
of  this  kind,  something  may  be  given  punitive  in  its  nature 
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against  the  defendant,  it  would  seem  that  that  object  had 
been  accomplished  already  in  this  case. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  instructions  to  sustain  the  demurrer  to  the 
complaint. 

G.  If.  Vhss,  for  appellant. 

D.  Moss  and  A.  R  Shirts,  for  appellee. 


Cass  v.  Krimbill. 

Court. — Adjournment  and  Adjourned  Term, — It  is  not  necessary  for  a  conit 
to  assign  reasons  for  an  adjonmment  and  the  holding  of  an  adjourned  term. 

PftAcnCB. — Reasons  for  New  THalr^**  Error  of  the  court  during  the  trial  in 
excluding  the  evidence  of  the  defendant,"  is  not  sufficiently  definite  as  a  rea- 
son for  a  new  trial. 

APPEAL  from  the  Porter  Common  Pleas. 

Pettit,  J. — ^The  appellee  was  sheriff  of  Porter  county, 
and  had  several  executions  against  one  Mitchell  in  his  hands 
for  collection,  and  levied  them  on  sheep  and  other  stock  of 
Mitchell's,  and,  without  a  delivery  bond,  the  sheriff  left  the 
property  in  the  custody  of  the  defendant,  Mitchell.  When 
the  day  of  sale  came,  the  property  levied  upon  was  missing, 
and  could  not  be  found  or  ofiered  for  sale.  The  plaintiff  in 
the  judgments  on  which  the  executions  were  issued  sued 
the  sheriff  and  obtained  judgment  against  him  for  the  re- 
spective amounts  of  their  executions. 

Krimbill  sued  Cass,  reciting  in  full  form  the  above  &cts, 
and  charging  him  with  wrongfully  taking  away  the  property, 
asking  judgment,  etc.  Issues  were  properly  formed;  trial 
by  jury ;  verdict  for  plaintiff;  motion  for  a  new  trial,  on  the 
following  grounds :  ''first,  excessive  damages;  second, error 
in  the  assessment  of  damages,  in  this,  to  wit,  in  estimating 
the  costs  and  interest  on  the  judgment  offered  in  evidence 
by  the  plaintiff;  third,  that  the  verdict  is  not  sustained  by 
sufficient  evidence ;   fourth,  error  of  the  court,  during  the 
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trial,  in  excluding  the  evidence  of  the  defendant"  This 
motion  was  overruled,  and  exception  taken. 

We  are  satisfied,  by  the,  record,  that  the  damages  are  not 
excessive,  that  there  was  no  error  in  the  assessment  of  dam- 
ages, and  that  the  verdict  is  fully  sustained  by  the  evidence. 
These  points  are  not  urged,  nor  is  it  pretended  that  they  are 
not  merely  formally  made. 

The  fourth  reason  for  a  new  trial  is,  *'  error  of  the  court, 
during  the  trial,  in  excluding  the  evidence  of  the  defendant" 
This  court  has,  in  numerous  and  often- repeated  rulings,  held 
that  this  is  not  a  sufficient  reason  for  a  new  trial,  for  not 
pointing  out  the  particular  evidence  that  was  supposed  to 
have  been  improperly  excluded. 

The  errors  assigned  are  as  follows : 

'^  I.  The  court  tried  said  cause  at  an  adjourned  term  of  die 
court,  without  any  reasons  assigned  for  the  appointment  of 
the  same,  and  hence  without  legal  jurisdiction. 

''  2.  The  court  erred  in  excluding  legal  evidence,  ofiered 
and  excluded,  and  exception  taken  at  the  tiifte. 

"  3.  In  admitting  illegal  evidence,  objected  to  at  the  time ; 
objection  overruled,  and  exception  duly  taken. 

''  4.  In  overruling  motion  for  a  new  trial,  duly  made,  and 
exception  to  overruling  taken,  on  account  of  errors  during 
the  trial,  and  for  excessive  damages.'' 

As  to  the  first  assignment  of  error,  we  have  to  say  that  it 
was  not  necessary  to  assign  reasons  for  the  adjournment 
Cosily  v.  The  State,  32  Ind.  62,  and  cases  there  cited. 

As  to  the  second  and  third,  we  say  and  repeat  what  has 
often  been  held  in  this  court  before,  that  they  are  no  assign- 
ments of  error,  but  only  reasons  for  a  new  trial.  The 
fourth  error  assigned  is  sufficiently  answered  under  and  on 
the  motion  for  a  new  trial. 

The  only  question  presented  in  the  appellant's  brief  is 
the  admission  of  illegal  evidence  oa  the  trial,  and  we  have 
above  held  and  ruled  that  this  was  not  properly  presented  to 
the  court 


MAY  TERM,  1872.  359 

The  Indianapolis,  Cincinnati,  and  Lafayette  Kailioad  Company  v.  Danden. 

We  are  satisfied,  from  all  the  case,  that  no  wrong'  was 
done  to  the  appellant 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant, 
with  two  per  cent  damage. 

5.  y.  Anthony f  F.  Churchy  S.  E.  Perkins,  and  S.  E.  Perkins 
yr,y  for  appellant 

T.  y.  Merrifield  and  y  Bradley ^  for  appellee. 


-*^* 


The  Indumapous,  Cikcinnaji,  and  Lafayette  Railroad 

Company  v.  Dunden.  ^-3:^ 

184    584 

I^tAcnCE.— i'an^fn^,^  Struck  Ottt, — Where  a  paiagrapli  of  an  answer  is  stmdc         

oat  on  nujtion,  the  nding  can  only  be  presented  for  review  in  the  Supreme 
Court  by  bill  of  exceptions. 

APPEAL  from  the  Shelby  Circuit  Court 

Downey,  J. — The  errors  assigned  in  this  case  present  two 
questions  for  our  consideration ;  first,  the  propriety  of  the 
action  of  the  court  in  striking  out  the  second  paragraph  of 
the  answer;  and,  second,  in  refusing  to  grant  a  new  trial  on 
the  application  of  the  defendant 

The  action  was  brought  to  recover  damages  for  the  death 
of  the  in&nt  child  of  the  plainti£^  caused,  as  alleged,  by  the 
negligence  of  the  defendant,  on  the  Martinsville  Rsulroad, 
which  was  being  run  and  controlled  by  the  defendant.  The 
defendant  answered  in  two  paragraphs ;  first,  the  general  de- 
nial ;  and,  second;,  a  special  paragraph.  The  special  para- 
graph was  stricken  out,  on  motion  of  the  plaintiff.  There 
was  a  trial  hy  jury,  verdict  for  the  plaintiff^  motion  for  a  new 
trial  by  the  defendant  overruled,  and  judgment  on  the  verdict. 

The  question  relating  to  the  striking  out  of  the  second 
paragraph  of  the  answer  is  not  presented  by  bill  of  excep- 
tions, and  is  not  therefore  before  us,  so  as  to  enable  us  to 
decide  it  Oiler  v.  Bodkey^  17  Ind.  600.  There  are  other  cases. 

The  reasons  for  a  new  trial  are  as  follows:  first,  because 
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the  verdict  is  not  sustained  by  sufficient  evidence;  second, 
because  the  verdict  of  the  jury  is  contrary  to  law;  third, 
because  the  damages  assessed  by  the  jury  are  excessive. 

The  evidence  does  not  present  a  case  which  would  justify 
this  court  in  reversing  the  action  of  the  circuit  court  in 
refusing  to  grant  a  new  trial.  The  damages  found  by  the 
jury  were  four  hundred  dollars.  This  was  not  excessive. 
Counsel  for  appellant  argue  questions  not  presented.  The 
admissibility  of  certain  evidence  and  the  giving  and  refusing 
of  instructions,  the  questions  most  discussed  by  them,  are 
questions  not  presented  in  the  motion  for  a  new  trial,  and 
hence  not  properly  reserved  for  our  consideration.  BueU  v. 
Shuman,  28  Ind.  464.    There  are  many  other  cases. 

The  judgment  is  affirmed,  with  costs  and  five  per  cent. 
damages. 

E.  If.  Davis  and  C.  Wrigfa,  for  appellant 

B.  R  Love^  B.  F.  Davis,  and  X  Odell,  for  appellee. 


Leary  v.  The  State. 

Liquor  iJCN.'-^Indietimnt, — ^An  indictment  for  selling  intoxicating  liquor  need 

not  state  the  kind  of  liquor  sold. 
Same,-^"  Barter  and  SellP-^hXL  allegation  that  defendant  ^did  barter  and 

sell/'  with  an  averment  that  the  liquor  was  sold  for  twenty  cents,  is  good,  tbe 

word  barter  being  regarded  as  mere  surplusage. 
Same. — AUegation, — Proof. — ^An  allegation  that  the  liquor  was  sold  to  be 

drank  in  the  house,  out-house,  stable,  yard,  and  garden  where  sold,  does  noC 

vitiate  the  indictment,  but  may  enlarge  the  proof  to  be  made  by  the  State. 
Fees  and  Salaries. — QmstUuHmal  Law, — ^The  fee  and  salaiy  act  of  187 1,  so 

far  as  it  fixes  fees,  is  constitutional. 

APPEAL  from  the  Hendricks  Circuit  Court 
BusKiRK,  C.  J. — The  appellant  was  indicted,  tried,  and 
convicted  in  the  court  below  for  selling  intoxicating  liquors 
by  a  less  quantity  than  a  quart  at  a  time.    A  motioii  was 


MAY  TEllM,  1872.  361 

Leary  v.  The  Stite. 

made  to  quash  the  indictment,  but  was  overruled  by  the 
court    A  motion  for  a  new  trial  was  made  and  overruled. 

It  is  insisted  by  the  counsel  for  appellant  that  the  indict- 
ment was  defective  in  several  respects. 

First  That  it  did  not  state  what  kind  of  liquor  was  sold. 
There  is  nothing  in  this  objection.  Houserv.  The  State ^  18 
Ind.  106;  Downey  v.  The  State,  20  Ind.  82;*  The  State  v. 
Mandy,  24  Ind.  268. 

Second.  It  was  claimed  that  the  indictment  was  bad,  be- 
cause it  averred  that  the  defendant  did  barter  and  sell.  It 
is  alleged  that  the  liquor  was  sold  for  twenty  cents.  This 
allegation  makes  it  a  sale.  A  barter  is  an  exchange  of  one 
article  for  another.  The  word  barter  will  be  regarded  as 
mere  surplusage.  It  cannot  vitiate  the  indictment  There 
is  nothing  in  this  objection. 

It  is  next  maintcuned  that  the  indictment  was  bad,  because 
it  alleged  that  the  liquor  was  sold  to  be  drank,  and  suffered 
to  be  drank,  in  the  house,  out-house,  stable,  yard,  and  garden 
where  sold.  The  allegation  that  the  liquor  was  to  be  drank 
in  all  the  above  named  places  would  not  render  the  indict- 
ment bad,  but  it  might  enlarge  the  proof  to  be  made  by  the 
State. 

After  the  finding  and  judgment  in  the  court  below,  the 
appellant  moved  the  court  to  tax  no  costs  against  him,  be- 
cause there  is  no  law  now  in  force  in  this  State  authorizing 
the  taxation  of  costs  against  him,  when  he*  was  indicted  be- 
fore the  fee  and  salary  law  of  1871  passed.  The  motion 
was  overruled,  and  the  question  is  preserved  by  a  bill  of  ex- 
ceptions. The  point  made  is,  that  the  fee  and  salary  act  of 
1871  repealed  all  other  laws  upon  the  subject,  and  that  such 
act  is  unconstitutional  and  void.  We  have,  by  a  unanimous 
opinion  of  the  court,  held  that  such  act  was  valid,  so  far  as 
it  related  to  the  fees  therein  prescribed,  but  we  were  equally 
divided  upon  the  question  of  whether  that  portion  of  the 
law  which  required  such  fees  to  be  paid  into  the  county 
officers'  fund  was  constitutional.  There  is  no  doubt  that  the 
fees  therein  specified  may  be  charged,  taxed,  and  coUectedi 
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but  it  is  an  open  question  as  to  what  shall  be  done  with 
such  fees  when  collected 

We  are  of  the  opinion  that  the  court  committed  no  error 
in  overruling  the  motion  to  quash  the  indictment  and  the 
motion  in  reference  to  the  costs. 

The  evidence  not  being  in  the  record,  no  question  arises 
in  the  record  based  upon  the  action  of  the  court  in  overrul- 
ing the  motion  for  a  new  trial. 

The  judgment  is  afiirmed,  with  costs. 

C  C  Nave  and  C.  A,  Nave^  for  appellant 

B.  W.  Hanna^  Attorney  General,  for  the  State. 


The  Etchison  Ditching  Association  v.  Busenback. 

Draining  AssociKTloiK^^Smt  on  Assessnunt.-^Defed  i»  Articles  of  Associa- 
tion, — In  a  suit  by  a  draining  assodation  to  compel  the  payment  of  am  flnaeas- 
ment  made  upon  the  lands  of  the  defendant,  the  articles  of  agsociaticg  aine 
not  properly  part  of  the  complaint,  and  if  it  be  attempted  to  make  diem  a 
part  thereof,  advantage  cannot  be  taken  of  a  defect  in  them  by  demurer. 

APPEAL  from  the  Madison  Circuit  Court. 

Downey,  J. — ^This  was  a  suit  to  compel  the  payment  of 
an  assessment  made  on  the  lands  of  the  appellee  in  favor  of 
said  draining  association.  The  defendant  demurred  to  the 
.  complaint,  on  the  ground  that  it  did  not  state  fiicts  sufficient 
to  constitute  a  cause  of  action,  and  his  demurrer  was  sus^ 
tained.  The  plaintiff  excepted,  and  appealed  to  this  cour^ 
and  has  here  assigned  this  ruling  of  the  court  for  error. 

The  only  point  discussed  by  counsel  is,  whether  the  de- 
scription of  the  drain  in  the  articles  of  association  is  suffi- 
ciendy  definite  or  not  Counsel  for  the  appell^t  c<Mitend 
that  it  is,  while  counsel  for  the  appellee  insist  that  it  is  not. 

The  question  is  supposed  to  be  before  us,  because  a  copy 
of  the  articles  of  association  is  filed  with  the  complaint  and 
rrferred  to  therein. 

It  was  held  by  this  cour^  in  Tki  7ordam  JDUctoMg  fmd 
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Draining  Association  v.  Wagoner^  33  Ind  50,  that  in  an 
action  like  this,  the  complaint  need  not  contain  the  articles 
of  association,  or  allege  their  substance ;  and  in  Jlie  Excel- 
sior  Draining  Co.  v.  Brown^  38  Ind.  384,  it  was  decided  that 
the  articles  of  association  are  not  made  a  part  of  the  com- 
plaint by  the  filing  of  a  copy  thereof  with  the  complaint, 
and  referring  to  it  in  the  complaint.  The  action  is  not 
founded  on  the  articles  of  association,  and  they  are  neither 
necessarily  nor  properly  made  a  part  of  it 

It  being  conceded  that  the  demurrer  was  sustained  to  the 
complaint  for  a  matter  thus  entirely  outside  of  it,  and  there 
being  no  objection  shown  to  the  complaint  itself,  the  demur- 
rer was  improperly  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded. 

M.  S.  RoKnson  and  W.  Marck^  for  appellant 

y.  W.  Sansberry,  E.  B.  Goodykoontz,  and  D.  Moss^  for  ap- 
pellee. 


MlLLHOLLANTD  V.  BrYANT. 

'ElJJCTlov.-^Baila.^VistinguiskmgMarh.^T^  words  •*  RepoblicaA  Ticket," 
or^Repablican  County  Ticlcet,''  or  ''Rqyoblican  Township  Ticket,"  upon 
the  fieice  of  a  ballot  do  not  authorize  the  rejection  of  the  baUot,  under  the  23d 
section  of  the  registry  act  of  &S67. 

APPEAL  from  the  Hendricks  Circuit  Court 
Downey,  J. — ^This  was  a  proceeding  by  the  appellant 
against  the  appellee  to  contest  his  election  to  the  office  of 
township  trustee.  Before  the  commissioners,  and  also  on 
appeal  in  the  circuit  court,  the  proceeding  was  dismissed,  on  the 
ground  that  there  was  no  legal  and  sufficient  ground  of  con- 
test stated  in  the  complaint  filed.  The  errors  assigned  re- 
quire us  to  decide  upon  the  correctness  of  this  ruling.  The 
ground  of  contest  stated  by  the  appellant  is^  that  all  the  bal- 
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lots  cast  for  his  opponent,  the  appellee,  had  upon'  them  dis- 
tinguishing marks  other  than  the  names  of  the  candidates 
and  the  office  which  they  were  to  fill,  in  violation  of  the 
twenty-third  section  of  the  registry  law  of  1867.  The  dis- 
tinguishing marks,  which  were  on  the  face  of  the  ballots,  were 
these:  first,  "republican  ticket;"  second, "republican  county 
ticket;"  third,  ''republican  township  ticket." 

According  to  the  opinion  of  this  court,  in  Druliner  v.  The 
State^  29  Ind.  308,  and  other  cases  following  it,  the  question 
must  be  decided  against  the  appellant 

The  judgment  is  affirmed,  with  costs.     " 

W.  A.  McKemie^  L.  M.  Campbell^  M.  M.  Ray^  and 

Ray^  for  appellant. 


McGoLDRICK  ET  AL.  V.  SlEVIN  ET  AL. 

APPEAL  from  the  Tippecanoe  Civil  Circuit  Court 

Pettit,  J. — ^The  title  given  to  this  case  in  the  assignment 
of  errors  is  Margaret  McGoldrick  et  al.  v.  yames  Slevin 
et  aLf  while  the  appellants  and  appellees  are  numerous  (six 
of  the  former  and  four  of  the  latter).  The  appeal  must  be 
dismissed  for  not  complying  with  rule  first  of  this  court,  in 
not  setting  out  the  full  names  of  all  the  parties. 

The  appeal  is  dismissed,  at  the  costs  of  appellants. 

H.  W.  Chase  and  %  A.  WUstach,  for  appellants. 

S.  A.  Huff,  B.  W.  Langdon,  and  y.  5.  PettU,  foij  appellees. 


Ball  v.  The  Citizens*  National  Bank. 

CoMTSAcr. — Garnishee, — Warramiy, — ^A  contract  recited  that  oeitain  penonal 
property  ivas  aold  l)y  A.  to  Bt^widi  awamntytliattheYaloewaaaeertaia 
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amount;  and  that  the  goods  were  to  be  paid  for  by  C,  who  accepted  the  con- 
tract and  agreed  to  comply  with  its  terms. 
Held,  in  an  action  by  D.  against  A.,  in  which  process  of  garnishment  was  taken 
against  C.»  that  the  latter  might  set  up,  as  a  defence  to  a  note  given  by  him  to 
A.  under  said  contractt  the  failure  of  consideration^  in  that  the  property  was 
not  of  the  value  warranted,  although  the  property  had  been  delivered  to  B. 

APPEAL  from  the  Marion  Common  Pleas. 

Downey,  J. — The  bank  sued  Patrick  M.  Culling,  and,  in 
connection  with  such  action,  sued  out  an  attachment,  and 
garnished  Ball  and  McHugh.  Culling  made  no  defence. 
Ball  and  McHugh,  the  garnishees,  answered  by  the  general 
denial,  and  Ball  further  answered  that  the  supposed  indebt- 
edness grew  out  of  the  following  contract : 

"  This  witnesseth  that  the  undersigned,  Patrick  M.  Culling, 
of  Indianapolis,  Indiana,  has  this  day  sold,  assigned,  trans- 
ferred, and  delivered  to  Francis  J.  McHugh,  of  Lafayette, 
Indiana,  all  and  singular  the  stock  of  dry  goods,  wares,  and 
merchandise  owned  by  him  and  now  constituting  his  stock 
in  trade  in  the  premises  known  as  No.  72  West  Washington 
street,  Indianapolis,  together  with  all  the  fixtures  appertain- 
ing to  his  business  in  said  premises ;  for  all  of  which  prop- 
erty so  sold,  the  said  McHugh  pays  and  agrees  to  pay  the 
following  consideration,  upon  the  terms  hereinafter  named, 
viz.,  fifteen  hundred  dollars  cash  in  hand,  the  receipt  of 
which  is  hereby  acknowledged;  thirty-five  hundred  by  note 
of  Owen  Ball,  dated  June  nth,  1870,  and  made  payable  to 
tlie  order  of  said  Patrick  M.  Culling  three  days  after  its  date, 
without  relief  from  valuation  or  appraisement  laws ;  and 
four  thousand  dollars  by  the  conveyance  by  said  Ball  and 
his  wife  to  said  Culling,  or  such  person  as  he  may  designate 
by  his  order,  of  lots  Nos.  1 1  and  1 3  in  the  original  plat  of 
the  incorporated  village  of  Quincy,  in  Logan  county,  Ohio, 
and  lots  20  and  21  in  Canby's  Addition  to  said  town.  Said 
sale  being  made,  and  said  consideration  given  and  to  be 
given,  upon  the  express  proviso  that  said  Culling  warrants 
his  ownership  and  title  to  said  property  sold  by  him,  and  his 
right  to  convey  the  same,  and  that  the  stock  of  dry  goods 
comprehended  in  the  sale  amounts  in  value,  by  said  original 
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invoice  or  cost,  or  when  invoices  are  taken  by  their  true 
value,  to  sixteen  thousand  dollars  in  the  aggregate. 

''  Patrick  M.  CuLUNa 

"  Lafayette,  Ind.,  June  i  ith,  xS/a" 

"  I  hereby  accept  the  foregoing  agreement,  and  agree  to 
comply  with  the  terms  thereof  relating  to  my  action,  upon 
the  terms  specified  in  said  foregoing  agreement 

''June  nth,  1870.  Owen  Ball." 

It  is  further  alleged  in  the  said  pars^^ph  of  said  answer, 
that  Ball  entered  into  the  contract  as  agent  for  McHugh ; 
Ball,  for  himself,  agreeing  to  pay  the  said  consideration ;  that 
he  paid  the  said  sum  of  fifteen  hundred  dollars,  and  executed 
his  note,  as  in  the  agreement  required,  for  thirty-five  hun- 
dred dollars,  and  has  been,  and  now  is,  ready  to  perform  all 
of  said  agreement,  and  to  pay  said  note,  when  the  said 
Culling  shall  perform  his  part  of  the  same ;  that  upon  the 
execution  of  said  agreement,  said  Culling  gave  possession 
of  the  said  stock  of  goods  to  said  McHugh,  and  the  said 
McHugh  proceeded  to  invoice  the  same;  and  that  the  said 
stock  of  goods  did  not  amount  to  the  sum  of  sixteen  thou- 
sand dollars,  according  to  the  original  invoice  or  cost,  but 
only  to  the  sum  of  five  thousand  dollars ;  and  that  by  the 
terms  of  the  said  purchase  and  contract,  the  price  of  said 
goods,  at  forty  per  cent,  off  said  invoice  price,  which  was 
the  contract  price,  said  invoice  is  only  about  three  thousand 
dollars ;  which  sum,  less  the  fifteen  hundred  dollars  so  paid 
by  Ball,  he  owes  and  is  willing  to  pay,  if  any  balance  shall 
be  found  due  under  said  contract,  etc. 

At  this  stage  of  the  case,  the  garnishment  as  to  McHugh 
was  dismissed  by  the  plaintiff.  In  the  reply,  the  plaintiff 
states,  that  at  the  commencement  of  the  proceeding  and 
service  of  the  process.  Ball  was  indebted  to  Culling  in  thirty- 
five  hundred  dollars  on  his  note  and  four  thousand  dollars 
in  a  bond  for  certain  real  estate,  etc.,  and  has  .no  defence 
against  said  claims. 

A  trial  of  said  issues  being  had  before  tlie  court  witJiout 
a  juty,  it  was  found  by  the  court  that  Ball  was  indebted  to 
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Culling  in  the  sum  of  twenty<-five  hundred  dollars  on  said 
promissory  note,  and  was  bound  to  convey  to  him  the  said 
real  estate  by  >drtue  of  the  said  agreement. 

Ball  moved  the  court  to  grant  him  a  new  trial,  because, 
first,  the  finding  of  the  court  against  the  garnishee  is  not 
supported  by  the  evidence ;  second,  the  amount  found  against 
the  garnishee  in  favor  of  the  said  creditors  is  in  excess  of 
the  amount  to  which  they  were  entitled  under  the  evidence; 
third,  the  finding  of  the  court  is  contrary  to  law. 

This  motion  was  overruled,  and  judgment  rendered  against 
Ball,  tiie  garnishee,  for  thirty-six  hundred  and  twenty-two 
dollars  and  fifty  cents,  and  that  the  interest  of  Culling  in 
said  real  estate  in  Ohio,  under  said  contract,  be  sold  by  the 
sheriff,  as  other  lands  are  sold  on  execution ;  and  that  said 
amounts  be  paid  into  court  as  a  fund  to  be  distributed  among 
the  creditors  of  Cu{ling. 

The  evidence  is  in  the  record  by  a  bill  of  exceptions. 
Two  questions  are  presented  by  the  assignment  of  errors ; 
first,  the  correctness  or  incorrectness  of  the  action  of  the 
court  in  refusing  a  new  trial ;  and,  second,  as  to  the  legality 
of  the  judgment  rendered  by  the  court. 

The  first  point  resolves  itself  into  a  question  of  law.  It 
seems  to  be  conceded  that  the  goods  fell  greatly  below  sixteen 
thousand  dollars  in  amount,  estimated  according  to  the  con- 
tract. It  is  insisted,  however,  by  counsel  for  the  appellant,  that 
Ball  cannot  set  tip  this  fact  as  a  reason  why  he  shall  not  pay 
the  whole  amount  of  his  note  and  convey  the  real  estate  men- 
tioned in  the  contract  We  are  not  of  this  opinion.  The 
goods.  It  IS  true,  were  purchased  by  Ball  for  McHugh,  but 
Ball  became,  by  his  agreement  appended  to  the  contract  of 
Culling,  bound  to  pay  for  the  goods;  and  it  is  expressly  pro- 
vided in  his  agreement  that  he  is  to  comply  with  the  terms 
thereof  upon  the  terms  specified  in  the  agreement  of  Culling. 
McHugh  is  not  a  party  to  the  written  contract.  It  is  the 
contract  of  Culling  of  the  one  part  and  Ball  of  the  other 
part  Ball  bound  himself  to  do  certain  things,  in  considera- 
tion of  the  doing  of  certain  things  by  Culling.    It  is  imma- 
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terial  who  got  the  goods.  That  is  a  matter  between  such 
person  and  Ball,  and  cTannot  afTect  the  right  of  Ball  to  set 
up  and  insist  upon  a  want  or  failure  of  consideration  for  his 
promise.  The  fact  that  McHugh  got  the  goods  did  not 
make  them  of  any  more  value  than  they  would  have  been  if 
Ball  had  got  them.  Any  other  rule  would  lead  to  results,  in 
this  and  every  similar  case,  which  could  not  be  tolerated. 
Ball  would  in  this  case  have  to  pay  for  goods  that  neither  he 
nor  McHugh  ever  got,  in  direct  violation  of  the  ^written 
agreement  of  the  parties  to  the  contract;  and  as  McHugh 
is,  apparently,  insolvent.  Ball  would  have  no  remedy  against 
any  one  by  which  he  could  be  reimbursed.  We  are  quite 
clear  that  Ball  can,  in  this  case,  s^t  up  the  want  or  failure  of 
the  consideration  of  the  note  given  by  him  under  the  agree^ 
ment,  and  of  the  agreement  to  which  he  is  a  party.  As  the 
evidence  showed  that  the  goods  amounted  to  much  less  than 
the  sixteen  thousand  dollars  in  value,  according  to  the  invoice, 
the  court  committed  an  error  in  finding  against  Ball  for  the 
full  amount  of  the  note  and  contract 

We  may  remark  that  there  seems  to  be  some  mistake 
in  the  record,  the  court's  finding  being  for  two  thousand 
five  hundred  dollars  on  the  note,  and  the  judgment  for 
three  thousand  six  hundred  and  twenty-two  dollars  and  fifty 
cents.  The  question  as  to  the  order  of  the  court  for  the  sale 
of  the  equitable  title  to  the  Ohio  town  property  is  probably 
not  properly  before  us,  for  the  reason  that  the  point  was  not 
made  in  the  common  pleas.    But  we  need  not  decide  this. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  grant  a  new  trial,  and  for  further 
proceedings. 

y.  E.  McDonald,  y.  M.  Butler,  and  £1  M.  McDonald,  for 
appellant. 

y,  T.  Dye  and  A,  C.  Harris,  for  appellee. 
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BrITTON  V.  Fox  ET  AL. 

Appeal. — yutfia  cf  the  Peace. — ^An  appeal  from  the  judgment  of  a  justice  of 
the  peace  has  the  effect  to  vacate  the  judgment,  and  brings  the  case  into  court 
for  a  re-trial,  as  il  it  had  not  been  before  tried.  The  appellate  court  is  not 
a  court  of  enrois. 

JUT>GE,-^Ora/ Ajpain(meHt,^^A  judge  cannot,  because  he  is  ''weaiy,"  orally 
anthorixe  an  attorney  to  receive  the  verdict  of  a  jury.  The  fact  that  the  coun- 
sel are  present  does  not  make  the  appointment  effective. 

APPEAL  from  the  Steuben  Circuit  Court. 

DowNsy,  J. — This  action  was  commenced  by  the  appel- 
lees against  the  appellant  and  one  Ingersoll,  before  a  justice 
of  the  peace,  on  a  promissory  note,  made  payable  to  Cheney 
and  Nichols.  There  does  not  appear  in  the  transcript  of  the 
justice  of  the  peace  any  complaint  other  than  the  note  itself. 
There  is  no  indorsement  of  it  to  the  plaintiffs  shown.  The 
cause  was  tried  by  jury,  before  the  justice  of  the  peace,  and 
the  jury  returned  a  verdict,  finding  for  the  plaintifis,  but  not 
assessing  any  damages,  or  ascertaining  the  amount  due  on 
the  note.  The  defendant  Rachel  Britton  appealed  to  the 
circuit  court,  the  other  defendant  having  pleaded  infancy, 
and  no  further  notice  of  him  appears  to  have  been  taken. 

In  the  circuit  court,  Mrs.  Britton  moved  the  court  to  set 
aside  the  judgment  of  the  justice  of  the  peace,  and  to  order 
the  judgment  rendered  by  the  justice  to  be  by  him  stricken 
out  and  set  aside,  and  for  judgment  for  costs.  This  motion 
was  overruled.  We  think  this  motion  was  properly  over- 
ruled. The  appeal  from  the  judgment  of  the  justice  of  the 
peace  had  the  effect  to  vacate  the  judgment,  and  brought 
the  case  into  the  circuit  court  for  re-trial,  as  if  it  had  not 
been  before  tried.  The  circuit  court  does  not  act  as  a  court 
of  errors  to  review  and  correct  the  action  of  the  justice  of 
the  peace  in  questions  of  law  merely.  In  the  circuit  court 
there  was  a  trial  by  jury,  verdict  for  plaintifl)  motion  for  a  new 
trial  overruled,  and  judgment  for  the  plaintiff.  It  is  alleged 
as  error,  that  the  circuit  court  improperly  refused  to  grant 
a  new  trial  on  the  motion  of  the  defendant 
Vol.  XXXIX.— 24 
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The  first  reason  for  a  new  trial  stated  to  the  circuit  court 
is,  that  when  the  cause  was  given  to  the  jury,  it  was  agreed 
that  if  they  made  a  verdict  during  the  night,  it  was  to  be 
sealed  up  and  brought  into  court  the  next  morning;  that  an 
unsealed  verdict  was  brought  into  court  in  the  night,  and  in 
the  absence  of  the  presiding  judge,  and  delivered  by  the 
foreman  to  one  of  the  attorneys  for  the  plaintiff  in  this  suit, 
without  consent  of  the  defendant  or  her  counsel,  and  with- 
out any  knowledge  on  her  part,  or  of  her  counsel,  that  the 
verdict  would  be  so  received.  The  facts,  as  shown  in  the 
bill  of  exceptions  with  reference  to  this  part  of  the  case,  are 
as  follows:  The  case  was  tried  by  jury.  The  jury  retired 
to  deliberate  on  thei^  verdict  in  the  afternoon.  After  dark 
the  judge  obtained  consent  of  counsel  that  if  the  jury  did 
not  agree  upon  their  verdict  before  nine  o'clock,  and  agreed 
after  that  time  before  the  meeting  of  the  court  next  morn- 
ing, they  might  seal  up  their  verdict  and  bring  it  into  court 
next  morning.  The  judge  and  the  defendant's  attorney  then 
left  the  court  room.  About  fifteen  minutes  before  nine 
o'clock,  the  judge  and  defendant's  attorney  were  notified 
that  the  jury  had  agreed,  and  came  to  the  court  room.  The 
jury  had  not  yet  agreed.  The  judge,  being  weary,  asked 
Glasgow,  one  of  the  attorneys  for  the  plaintiffs,  if  he  would 
receive  the  verdict,  and  he  said  he  would,  and  the  judge,  not 
knowing  that  Glasgow  was  attorney  for  the  plaintiff^  he  not 
having  actively  participated  in  the  trial  of  the  case,  directed 
him  to  receive  the  verdict.  The  judge  then  left  the  court 
room,  and  did  not  return  until  the  next  morning.  The  coun- 
sel for  the  defendant  was  then  present,  but  did  not  assent  to 
this,  and  the  judge  says  in  the  bill  of  exceptions  that  he  is 
satisfied  that  his  attention  was  not  called  to  what  took  place, 
though  he  supposed  at  the  time  that  it  was  assented  to. 
Shortly  after  the  judge  left,  the  jury  came  into  the  court 
room  with  their  bailif!^  and  took  the  jury  seats.  Glasgow 
took  their  verdict  and  read  it.  One  of  the  jury  said  it  was 
not  correct     Glasgow  then  told  them  to  correct  it,  which 
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they  did,  and  he  then  again  read  it  to  them,  and  they  assented 
to  it    Glasgow  then  discharged  the  jury. 

We  are  of  the  opinion  that  this  proceeding  cannot  be  sus- 
tained. It  cannot  be  allowed  that  the  judge  of  a  court  can 
thus  orally  designate  an  attorney  to  hold  the  court  in  his 
absence  for  any  purpose,  and  that  such  attorney  can  then 
perform  any  of  the  duties  of  the  judge  of  such  court.  It  is 
provided  by  statute  that  in  certain  specified  cases  the  judge 
of  a  circuit  court  may  appoint  a  competent  person  to  hold 
his  court,  but  the  fact  that  the  judge  is  "weary"  does  not 
authorize  him  to  appoint  some  one  else  to  take  his  place. 
2  G.  &  H.  9,  10.  There  was  no  court  at  the  time  when  the 
verdict  was  returned  and  the  jury  discharged.  The  fact 
that  counsel  for  the  defendant  was  present,  or  was  not  pres- 
enty  can  make  no  difference.  We  are  not  at  all  disposed  to 
encourage  any  such  loose  practice. 

We  cannot  examine  the  other  reason  for  a  new  trial,  which 
is  the  insufficiency  of  the  evidence,  because  the  evidence  is 
not  all  in  the  record. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  grant  a  new  trial,  and  for  further 
proceedings. 

D.  E.  Palmer^  for  appellant. 


Manlove,  Receiver,  v.  Bender. 

Mutual  Insurance  Company. — Assessment, —  In  an  action  to  recover  an 
assessment  upon  a  premium  note  given  to  a  mutoal  insniance  company,  it 
must  be  alleged  in  the  complaint,  and  proved  upon  the  trial,  that  the  losses 
to  be  paid  accrued  during  the  membership  of  the  defendant  in  the  company. 

APPEAL  from  the  Vanderburg  Common  Pleas. 
Downey,  J. — ^This  action  was  brought  by  Manlove,  as  re- 
ceiver of  the  Farmers  and  Merchants'   Insurance  Co.,  a 
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mutual  insurance  company,  against  Bender,  to  recover  on 
two  premium  notes  executed  by  him  to  the  company.  The 
defendant  answered  by  general  denial  and  several  special 
paragraphs.  Issue  was  taken  on  the  special  paragraphs  by 
general  denial  thereof.  The  issues  were  tried  by  a  jury,  and 
there  was  a  verdict  for  the  defendant.  The  plaintiff  moved 
the  court  for  a  new  trial,  for  these  reasons:  first,  because  the 
verdict  is  contrary  to  the  evidence;  second,  because  the  ver- 
dict is  not  sustained  by  sufficient  evidence;  third,  because  the 
verdict  is  contrary  to  law;  fourth,  fifth,  and  sixth,  because  the 
court  overruled  the  demurrers  to  the  second,  third,  and  fourth 
paragraphs  of  the  defendant's  answer,  respectively. 

This  motion  was  overruled,  and  final  judgment  for  the 
defendant  was  rendered  on  the  verdict  of  the  jury. 

The  only  error  assigned  in  this  court  is  the  refusal  of  the 
court  to  grant  a  new  trial.  The  first,  second,  and  third 
reasons  assigned  for  a  new  trial  may  be  considered  together. 
We  have  examined  the  evidence  as  set  out  in  the  bill  of  ex- 
ceptions, and  are  of  the  opinion  that  the  verdict  was  right. 
The  evidence,  among  other  things,  fails  to  show  that  the 
losses  to  be  paid  occurred  during  the  time  of  the  member- 
ship of  the  defendant  in  the  company.  See  Mardove  v, 
Naw^  ante,  p.  289.  This  fact  must  be  alleged  and  proved,  in 
order  to  render  the  maker  of  the  premium  note  liable  to  an 
action  for  the  assessment.  The  fourth,  fifth,  and  sixth 
causes  for  a  new  trial  are  not  reasons  for  which  a  new  trial 
can  be  granted,  and  no  question  is  presented  to  us  relating 
to  the  sufficiency  or  insufficiency  of  the  paragraphs  of  the 
answer  by  such  a  mode  of  making  up  the  record  and  assign- 
ing  errors. 

The  judgment  below  is  affirmed,  with  costs. 

Pettit,  J.,  dissents. 

y.  R.  Troxell,  W.  R.  Manlove,  and  R.  A.  Hill,  for  ap- 
pellant 

C.  Denby  and  D.  B.  Kumler,  for  appellee. 
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The  City  of  Indianapolis  v.  Bly. 

Contract. —  Termination  by  Notice. —  Damages, — Suit  against  a  city  for  dam- 
ages for  violating  a  contract  employing  the  plaintiff  for  one  year  to  light  the 
street  lamps,  and  authorizing  the  defendant  to  terminate  the  contract  by  giving 
one  month's  notice  in  writing.  The  contract  was  terminated  by  the  defendant 
without  such  written  notice. 

ilekly  that  the  following  charge  was  correctly  given :  ''It  is  of  the  contract  between 
plaintiff  and  defendant  that  the  defendant  should 'havelhe  rigbtto  declare  the 
contract  at  an  end  after  giving  the  plaintiff  one  month's  notice  in  writing  of  such 
lact ;  and  it  is  for  you  to  find  from  the  evidence  whether  such  notice  was  given ; 
then,  after  one  month  from  the  time  when  such  notice  was  given,  the  defend- 
ant was  no  longer  liable  to  plaintiff.  But  if  such  notice  was  not  given,  then 
the  plaintiff  is  entitled  to  such  damages  as  necessarily  resulted  from  the  re- 
fusal, if  any,  of  the  defendant  to  allow  plaintiff  to  fulfil  his  contract  in  light- 
ing the  lamps,  which  mily  be  for  such  loss  as  the  plaintiff  actually  suffered  by 
being  thrown  out  of  empldyment  during  the  time,  or  any  part  thereof,  he  was 
employed  under  the  contract.  Such  notice  must  have  been  given  by  the  city. 
A  notice  by  a  coungCman,  without  authority  of  the  common  council,  is  not 
such  notice^  But  a  notice  given  by  the  city  clerk,  thereunto  ordered  by  the 
cosmion  coimcil,  is  sufficient." 

APPEAL  from  the  Marion  Circuit  Court. 

Downey,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant  upon  a  contract  by  which  the  city  employed 
the  appellee  as  lamplighter  for  the  period  of  one  year  from 
the  first  day  of  March,  1868.  The  contract,  among  other 
stipulations,  provided :  "And  should  the  party  of  the  first 
part  fail  or  neglect  to  comply  with  any  of  the  above  stipula- 
tions embodied  in  the  above  agreement,  it  shall  be  lawful  for 
the  common  council  to  declare  this  contract  forfeited,  or  take 
any  steps  they  may  deem  best  to  complete,  or  have  com- 
pleted any  such  work;  and  the  expenses  incurred  by  same, 
together  with  proper  compensation  for  the  trouble,  shall  be 
deducted  from  any  moneys  due  such  party  of  the  first  part; 
or,  if  no  moneys  remain  in  the  hands  of  the  party  of  the  first 
part,  then  the  security  or  securities  given  by  the  party  of 
the  first  part  shall  be  liable  for  the  same.  The  party^of  the 
first  part  further  agrees  that  the  party  of  the  second  part 
shall  have  the  right  to  declare  this  contract  at  an  end,  after 
giving  the  party  of  the  first  part  one  month's  notice  in  writ- 
ing of  such  fact'' 
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No  question  is  made  upon  the  pleadings.  There  was  a 
trial  by  jury,  and  a  verdict  for  the  plaintifi^  assessing  his 
damages  at  three  hundred  and  thirty  dollars.  The  defend- 
ant moved  for  a  new  trial,  for  the  following  reasons:  "first, 
the  verdict  is  not  sustained  by  sufficient  evidence ;  second,  the 
verdict  is  contrary  to  law ;  tiiird,  because  the  court  erred  in 
flie  instructions  to  the  jury,  which  were  excepted  to  at  the 
time ;  fourth,  the  damages  are  excessive. 

The  court  overruled  this  motion  and  rendered  judgment 
for  the  amount  found  by  the  verdict.  The  exception  and 
assignment  of  errors  present  for  our  consideration  the  cor- 
rectness of  this  ruling  of  the  court  The  question  is  before 
us  on  the  evidence.  It  is  not  claimed  by  the  city  that  Bly 
failed  to  perform  the  contract  on  his  part,  and  that  it,  for 
this  reason,  terminated  the  contract.  Nor  is  it  claimed  that 
the  contract  was  terminated  by  the  city  by  giving  Bly  one 
month's  notice.  We  think  the  evidence  shows  that  the  city 
authorities  terminated  the  contract  for  the  reason  that  Ahey 
had  made  or  could  make  a  contract  with  other  parties  more 
advantageous,  or  supposed  to  be  more  advantageous,  to  the 
city,  without  governing  themselves  by  the  stipulations  of 
the  contract  giving  them  the  right  to  put  an  end  to  it,  and 
that  the  city  is  liable  in  damages  for  such  unauthorized  abro- 
gation of  the  contract. 

Objection  is  made  by  the  appellant  to  the  following  in- 
struction given  by  the  court  to  the  jury  at  the  request  of 
the  plaintiff. 

"  It  is  of  the  contract  between  plaintiff  and  defendant  that 
the  defendant  should  have  the  right  to  declare  the  contract 
at  an  end  after  giving  the  plaintiff  one  month's  notice  in 
writing  of  such  fact ;  and  it  is  for  you  to  find  from  the  evi- 
dence whether  such  notice  was  given,  then,  after  one  month 
from  jthe  time  when  such  notice  was  given,  the  defendant 
was  no  longer  liable  to  plaintifE  But  if  such  notice  was 
not  given,  then  the  plaintiff  is  entitled  to  such  damages  as 
necessarily  resulted  from  the  refusal,  if  any,  of  the  defendant 
to  allow  plaintiff  to  fulfil  his  contract  in  lighting  the  lamps* 
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which  may  be  for  such  loss  as  the  plaintiff  actually  suffered 
by  being  thrown  out  of  employment,  during  the  time,  or  any 
part  thereof,  he  was  employed  under  the  contract.  Such 
notice  must  have  been  given  by  the  city.  A  notice  by  a 
councilman,  without  authority  of  the  common  council,  is  not 
such  notice.  But  a  notice  given  by  the  city  clerk,  thereunto 
ordered  by  the  common  council,  is  sufficient" 

The  objection  to  the  chaise  is  thus  stated  by  counsel  for  the 
appellant :  "  We  submit  that  this  instruction  was  calculated 
to,  and  probably  did,  mislead  the  jury,  by  inducing  them,  if 
they  found  for  the  plaintifl^  to  find  for  the  plaintiff  the  full 
amount  he  would  have  been  entitled  to  if  he  had  lighted 
the  lamps  the  entire  year,  thus  leading  the  minds  of  the  jury 
away  from  the  evidence  on  the  true  question  of  the  damages 
really  sustained  by  Uie  plaintiff,  as  shown  by  the  evidence. 

We  think  there  is  no  ground  for  this  objection  to  the 
c^ax^e.  It  is  evident  that  the  jury  did  not  allow  compensa- 
tion for  the  whole  year.  The  number  of  lamps  was  eight 
hundred  and  .fifty-six,  and  at  twenty  cents  per  month  each, 
Ijie  price  agreed  upon,  the  amount  would,  for  the  entire 
year,  have  been  over  two  thousand  dollars.  But  the  amount 
of  damages  given  by  the  jury  was  only  three  hundred  and 
thirty  dollars.  We  see  no  objection  to  the  instructions. 
There  is  another  instruction  given  which  it  is  said  should 
not  have  been  given,  but  counsel  for  the  appellant  admit 
^at  it  was  immaterial,  and  it  could  not  therefore  have  done 
any  harm.  We  tiiink  the  motion  for  a  new  trial  was  prop- 
erly overruled. 

The  judgment  is  affirmed,  with  costs. 

y.  5.  Harvey^  for  af^llant 

G.  H.  Vhu,  B.  F.  Davis,  %  A.  Holman,  and  W.  5.  Ray, 
for  appellee. 


139    Its 
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Houston  v.  Bruner  et  al. 

80    876 
134      15 

39  376  Promissory  J^utz.—Indorser.—Evidma.^^Wxete  one  not  a  party  to  a  note 
iM   *?JJ  pkccs  his  name  on  the  back  thereof,  before,  or  concurrently  with,  the  indorec- 

ment  by  the  payee,  he  is  liable  as  indorser,  but  his  actual  relation  to  the  maker 
and  payee,  as  between  themselves,  may  be  shown  by  parol  evidence,  though  not 
so  as  to  affect  the  rights  of  the  holder. 

Same. — Issue  Between  Parties  to  Promissory  Note, — Practice, — New  Trial, — 
The  rights  of  parties  liable  on  a  promissory  note  may  be  settled,  as  between 
themselves,  in  an  action  against  them  by  the  holder  of  the  note,  and  a  new 
trial  may  be  granted  upon  this  issue ;  but  the  plaintiff  in  the  action  on  the  note 
will  not  be  delayed  thereby,  but  may  |Hx>ceed  to  collect  his  judgment  against 
the  parties  liable  to  him. 

Evidence. — Cumuiative. — New  Trial, — Evidence  which  goes  to  the  same  point, 
but  is  different  in  kind,  is  not  merely  cumulative,  and  may  entitle  a  party  to  a 
new  trial  on  the  ground  of  newly-discovered  evidence. 

APPEAL  from  the  Fayette  Common  Pleas. 

WoRDEN,  J. — ^This  was  a  complaint  by  the  appellant  against 
the  appellees  for  a  new  trial.  Demurrer  to  complaint  filed  by 
Bruner,  for  want  of  sufficient  facts.  Sustained,  and  excep- 
tion.   Final  judgment  for  defendants  for  costs. 

The  material  facts  alleged  in  the  complaint  •are  the  fi>l* 
lowing:  That  the  defendants,  Emmet  P.  Houston  and 
Augustus  N.  Bruner,  were  partners  in  the  business  of  buy- 
ing grain  and  the  manu&cture  and  sale  of  flour,  and,  for  the 
purpose  of  carrying  on  their  said  business,  they  had  occa- 
sion to  borrow  money,  to  enable  them  to  do  which,  they 
solicited  the  plaintiff  to  become  their  indorser,  to  which  he 
consented ;  that  accordingly  two  several  notes  were  prepared, 
at  different  times,  each  for  the  sum  of  one  thousand  dollars, 
signed  by  the  defendant  Bruner  as  maker,  payable  at  the 
Bank  of  Brookville,  to  the  order  of  the  plaintiff  herein,  W* 
H.  Houston,  and  indorsed  on  the  back  thereof  by  the  de- 
fendant Emmet  P.  Houston.  One  of  the  notes  bore  date 
July  27th,  1869,  and  the  other  August  nth,  1869.  The 
notes  thus  prepared  were  indorsed  by  the  plaintiff  herein  to 
the  bank,  the  defendants,  Bruner  and  Emmet  P.  Houston,  re- 
ceiving the  entire  proceeds,  and  the  bank,  at  the  times  of 
the  several  transactions,  having  notice  of  all  the  facts.    The 
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bank  sued  all  the  parties  to  the  notes,  viz.,  Bruner  and  the 
two  Houstons,  and  had  judgment  against  all.  Issues  were 
joined  and  the  question  raised  which  will  be  hereafter 
noticed.  This  is  the  cause  in  which  a  new  trial  is  asked. 
We  do  not  discover  from  the  averments  in  the  complaint 
herein  that  any  question  was  made  as  to  the  right  of  the 
bank  to  recover  a  joint  judgment  against  all  the  parties. 
But  in  that  suit,  the  defendant  Bruner,  by  way  of  answer  and 
cross  complaint  therein,  alleged  that  he  executed  the  notes 
as  surety  for  the  plaintiff  herein  and  the  said  Emmet  P. 
Houston,  to  which  the  plaintiff  herein  replied  by  denial.  And 
the  plaintiff  herein  answered,  by  way  of  cross  complaint,  that 
he  was  only  an  accommodation  indorser  and  surety  for  said 
Bruner  and  Emmet  P.  Houston,  and  to  this  Bruner  replied 
by  denial.  These  issues,  together  with  the  others  in  the 
cause,  were  submitted  to  the  court  for  trial. 

The  bank,  to  make  out  her  case,  introduced  the  notes 
and  protests  and  rested. 

Bruner,  to  support  his  allegations,  testified  that  he  and  the 
plaintiff  herein  were  partners  in  the  business  mentioned,  and 
that  said  Emmet  P.  Houston  was  not  a  partner ;  that  the  agree- 
ment of  partnership  was  made  at  the  house  of  the  plaintiff 
herein,  in  the  month  of  July,  1869,  in  the  presence  of  Emmet 
P.  Houston ;  that  he  signed  the  notes  as  drawer  on  Emmet 
P.  Houston,  and  William  H.  Houston,  this  plaintiff,  became 
the  indorser,  as  appears  on  the  back  of  the  notes ;  that  the 
notes  were  so  executed  by  the  direction  of  this  plaintiff, 
William  H.  Houston,  who  agreed  to  furnish  all  the  money 
to  run  the  mill;  the  notes  were  executed  to  raise  money  to 
run  the  mill  with ;  that  the  mill  was  to  be  run  by  the  wit- 
ness, Bruner,  and  the  plaintiff  herein,  as  equal  partners;  that 
he,  Bruner,  signed  the  notes  as  security  for  the  Houstons. 
He  also  introduced  as  a  witness  one Yeager,  who  testi- 
fied that  he  was  the  miller  of  Bruner  during  the  summer  and 
taSX  of  1869,  during  which  time  William  H.  Houston  fre- 
quently called  at  the  mill  and  seemed  to  take  a  deep  interest 
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in  it,  and  asked  how  the  mill  was  paying;  said  he  had  an 
interest  in  it,  but  did  not  say  what  it  was. 

Said  Augustus  N.  Bniner  introduced  ■  Bruner^  who 
testified  that  he  was  the  brother  of  Augustus  N. ;  was  <Hie 
of  the  millers  for  his  brother  in  summer  and  fall  of  i869» 
during  which  time  he  frequently  saw  William  H.  Houston 
at  the  mill ;  he  seemed  to  take  an  interest  in  the  mill ;  never 
knew  him  to  buy  any  wheat  (or  the  mill,  or  sdl  ar^r  flour 
manufactured  at  the  mill,  or  use  the  firm  name. 

He  also  introduced  James  Elliott,  who  testified  tiiat,  in  the 
fall  of  1869,  he  went  to  the  store  of  Emmet  P.  Houston,  in 
Alpine,  Fayette  county,  Indiana,  in  company  with  Williain 
H.  Houston;  went  to  the  store  for  the  purpose  of  purchas- 
ing an  interest  in  it  and  examining  the  stock;  in  a  conversa- 
tion with  William  H.  Houston  at  the  store  on  this  occasion, 
"  he  told  me,  as  I  understood  him,  that  he  had  an  interest  in 
the  mill,  but  did  not  say  what  it  was.'' 

This  was  all  the  evidence  given  by  Bruner  in  support  of 
the  issues. 

Thereupon,  the  plaintiff  herein,  on  his  own  behalf,  testi- 
fied, that  a  short  time  before  the  execution  of  the  first  note, 
Bruner  and  Emmet  P.  Houston  came  to  his  house,  and  each 
of  them,  in  the  presence  of  each  other,  stated  to  the  plain- 
tiff herein  that  they  had  entered  into  partnership  to  buy  and 
sell  wheat,  and  manufacture  and  sell  flour,  at  the  town  of 
Alpine,  where  they  then  resided,  and  that  they  wanted  to 
borrow  fifteen  hundred  or  two  thousand  dollars  for  the  pur- 
pose of  conducting  the  business;  plaintiff  told  them  he 
had  no  money  to  loan,  but  that  he  would  indorse  for  them, 
if  they  could  raise  the  money  in  that  way;  that  he  thought 
the  money  might  be  procured  at  Brookyille;  they  requested 
him  to  go  to  BrookvUle  and  see  if  the  money  could  be  pro- 
cured ;  plaintiff  agreed  to  do  so,  and  in  a  few  days  afterward 
went  to  Brookville  and  made  the  arrangement  for  the  money 
with  the  bank,  and  immediately  informed  them  of  the  arrange- 
ment he  had  made  for  them ;  when  he  made  the  arrange- 
ment for  the  money,  he  told  Mr.  Hitt,  the  cashier  of  the 
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bank,  that  he  was  to  indorse  for  them,  and  that  one  thousand 
dollars  would  be  as  much  as  they  would  need  for  a  few  days ; 
Mr.  Hitt  then  filled  up  the  note,  dated  July  27th,  1869,  as  the 
same  appears,  which,  on  his  return,  he  delivered  to  them, 
and  they  sigpied  the  same,  as  their  names  appear  on  the 
note;  this  was  at  the  store  of  Emmet  P«  Houston,  in  the 
toinm  of  Alpine ;  after  they  had  signed  it,  it  was  handed 
back  to  witness,  who  indorsed  his  name  on  the  back  of  it ; 
they  then  requested  him  to  go  to  the  bank  and  get  the 
money,  as  he  had  a  pass  over  the  railroad  and  they  had  not ; 
witness  did  so  the  next  day,  and  returned  to  them  the 
amount  received  from  the  bank;  when  they  wanted  the 
money  for  the  second  note,  they  called  on  witness  at  the 
store,  and  he  indorsed  it  at  their  request  as  their  security, 
and  they  negotiated  it  at  the  bank  on  the  arrangement  he 
had  made  at  the  bank  as  before  stated;  witness  was  not  a 
partner  with  Bruner;  had  no  interest  in  the  business  of  the 
firm ;  the  firm  was  composed  of  Augustus  N.  Bruner  and 
Emmet  P.  Houston;  they  were  partners  alone;  witness 
never  bought  any  wheat,  or  sold  any  wheat  or  flour,  for  the 
firm ;  never  used  the  name  of  the  firm ;  never  used  any  of 
the  money  obtained  on  the  notes  sued  on ;  simply  indorsed 
the  notes  as  accommodation  indoxser  iot  Bruner  and  Emmet 
P.  Houston,  which  was  known  to  the  bank  at  the  time  she 
discounted  the  notes ;  Emmet  P.  is  the  son  of  the  witness. 

Plaintiff  also  introduced  as  a  witness  Emmet  P.  Houston, 
who  testified  substantially  to  the  same  facts  as  said  plaintiff 

Plaintiff  also  introduced  as  a  witness  John  R.  H.  Penny, 
who  testified  that  he  was  acquainted  with  Augustus  N. 
Bruner,  Emmet  P.  Houston,  and  the  plaintiff  herein ;  lived 
in  the  town  of  Alpine  in  the  summer  of  1869;  some  time 
during  that  summer,  Bruner  and  Emmet  P.  Houston  called 
jon  witness  to  write  a  contract  of  partnership  between  them 
in  the  business  of  buying  and  selling  grain  and  running  the 
mill,  and  stated  to  him  the  terms  of  their  agreement;  the 
-witness  afterward  drew  up  the  agreement  and  gave  it  to 
Bruner,  who,  on  reading  it,  took  some  exceptions  to  it; 
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agreement  was  left  with  Bruner,  and  witness  has  not  seen 
it  since ;  at  that  time,  Bruner  and  Emmet  P.  Houston  were 
engaged  in  the  business  of  buying  and  selling  wheat  and 
running  the  mill,  and  they  continued  the  business  for  some 
time  afterward ;  witness  occasionally  bought  grain  for  them 
during  this  time;  never  knew  of  William  H.  Houston  hav- 
ing any  interest  in  the  firm,  or  transacting  business  for  them. 

This  was  all  the  evidence  given  in  the  cause.  There  was 
some  further  evidence  offered  by  the  plaintiff  herein,  but 
rejected.  As  no  exception  appears  to  have  been  taken  to 
the  rejection  of  the  evidence,  it  need  not  be  further  noticed. 

Upon  this  evidence,  the  court  found  for  the  plaintiff  in  the 
original  action,  the  Brookville  National  Bank,  against  all  the 
defendants  therein,  and  ordered  that  the  amount  be  first 
levied  of  the  property  of  Emmet  P.  Houston,  and  if  he  had 
not  sufficient,  etc.,  then  of  the  property  of  the  plaintiff  here- 
in, and  after  the  exhaustion  thereof,  then  the  residue  to  be 
levied  and  collected  of  the  property  of  said  Augustus  N. 
Bruner.  The  finding  and  judgment  of  the  court  were  ren* 
dered  on  the  evening  of  the  24th  of  December,  1869,  and 
immediately  before  the  adjournment. 

That  after  the  rendition  of  the  judgment,  and  before  the 
close  of  the  term,  the  plain  tiffj  for  the  first  time,  discovered  that 
he  could  prove  by  one  William  Kerr,  a  competent  witness, 
that  he>  said  Kerr,  was  present  and  heard  the  conversation 
between  this  plaintiff  and  James  Elliott  at  the  store  of  Em- 
met P.  Houston,  and  testified  to  by  James  Elliott,  and  that 
in  said  conversation  this  plaintiff  told  said  Elliott  that  he 
had  no  interest  in  the  mill,  but  did  tell  said  Elliott  that 
Emmet  P.  Houston  had  a  half  interest  in  said  mill,  and  that 
the  mill  was  then  being  run  by  Augustus  N.  Bruner  and 
Emmet  P.  Houston.  And  also,  after  the  rendition  of  the 
judgment  and  before  the  close  of  the  term,  the  plaintifi^  for 
the  first  time,  ascertained  that  he  could  prove  by  one  Augfus- 
tus  H.  Wood,  a  competent  witness,  that  about  the  ist  of 
December,  1869,  ^^  witness  had  a  conversation  with  the 
defendant    Bruner,   in  which   conversation  the  defendant 
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Bniner  said  that  his  mill  was  closed  up  by  attachment  at 
the  suit  of  the  Brookville  National  Bank,;  that  he  and  Em- 
met P.  Houston  were  indebted  to  said  bank  on  two  notes, 
and  that  the  plaintifTi  William  H.  Houston,  was  their  indorser 
on  each  of  said  notes,  and  that  this  plaintiff  had  caused  the 
attachment  suit  to  be  commenced,  in  order  to  save  himself  as 
such  indorser.  Each  of  said  witnesses  resides  in  Conners- 
ville,  in  said  county. 

That  previous  to  the  rendition  of  the  judgment,  the  plain- 
tiff had  no  knowledge,  information,  or  belief  that  either  of 
said  witnesses  knew  the  facts,  and  would  testify  as  above 
stated ;  that  immediately  upon  ascertaining  said  facts,  to  wit, 
on  the  evening  of  the  24th  of  December,  1869,  he  informed 
his  counsel  thereof,  and  then  and  there  in  said  court,  in 
writing,  moved  said  court  for  a  new  trial  in  said  cause,  and 
time  was  given  to  procure  the  affidavits  of  said  witnesses 
and  the  affidavit  of  this  plaintiff  in  support  of  said  motion. 
The  motion  for  a  new  trial  embraced,  as  one  of  the  causes, 
newly-discovered  evidence. 

It  is  further  alleged,  that  upon  the  morning  of  the  25th 
of  December,  1869,  and  before  the  plaintiff  could  procure 
the  affidavits  of  the  witnesses  and  his  own  affidavit  in  sup- 
port of  his  motion,  the  court  closed  its  term  and  adjourned, 
leaving  the  motion  undetermined  until  the  next  term  of  the 
court;  that  subsequent  to  the  December  term,  1869,  of  said 
court,  the  plaintiff  has  ascertained  that  he  can  prove  by  John 
R.  H.  Penny,  that  about  the  27th  of  August,  1869,  said 
Penny  had  a  conversation  with  the  defendant  Bruner,  in 
which  the  latter  stated  to  the  witness  that  he,  Bruner,  and 
the  defendant,  Emmet  P.  Houston,  had  given  two  notes  to 
the  Brookville  National  Bank,  and  that  this  plaintiff,  William 
H.  Houston,  was  their  surety  or  indorser  on  each  of  said 
notes.  And  also,  afler  the  close  of  said  term,  the  plaintiff, 
for  the  first  time,  ascertained  that  he  could  prove  by  John 
W.  Hitt,  that  in  a  conversation  between  Hitt  and  the  defend- 
ant Bniner,  subsequent  to  the  making  of  the  notes  and 
before  the  commencement  of  the  suit  thereon,  Bruner  stated 
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to  the  witness  that  he,  Bniner,  and  Emmet  P.  Houston  were 
pstrtners. 

The  complaint  alkges  that  the  bank  has  issued  sm  execu- 
tion upon  her  judgment,  and  that  the  sberifi)  MiQer^is  about 
to  seize  property  of  the  plaintifF  to  satisfy  the  same. 

It  is  further  averred  that  as  soon  as  the  plaintiff  ascertained 
that  the  defendant  Bruner  claimed  to  be  a  surety  on  the 
notes  for  the  plaintiff,  he  made  diligent  inquiry  to  ascertain 
the  statements  of  Bruner  to  the  contrary,  but  was  unable  to 
discover  the  newly-discovered  evidence  until  the  times  here- 
in stated. 

Prayer,  that  the  judgment  be  set  aside  and  a  new  trial 
granted,  etc.  The  affidavits  of  the  several  witnesses  were 
filed  as  part  of  the  complaint 

This  suit  was  commenced  on  the  nth  of  March,  1870, 
and  before  the  next  term  of  the  court  after  the  judgment 
was  rendered. 

The  question  arises,  whether  the  demurrer  was  properly 
sustained  to  the  complaint;  in  other  words,  whether  the 
plaintiff  herein,  on  the  facts  stated,  was  entitled  to  a  new 
trial. 

As  between  the  original  plaintiff  and  defendants  there  is 
no  ground  for  a  new  trial.  It  is  alleged  that,  at  the  time  the 
bank  discounted  the  notes,  she  had  notice  of  the  relations  of 
the  parties  to  the  paper.  Such  notice  does  not  afiect  her 
right  to  recover  against  all  the  parties.  We  have  seen  that 
the  notes  were  signed  by  Bruner  as  maker,  and  that  made 
him  liable  as  such.  '  They  were  pa)^le  to  the  order  of  the 
plaintiff  herein,  and  he  indorsed  them  to  the  bank,  whereby 
he  became  liable  as  indorser. 

Before  or  concurrently  with  the  indorsement  of  the  notes 
by  the  payee,  Emmet  P.  Houston  placed  his  name  on  the 
back  of  the  notes,  and  this  made  him  liable  as  maker  or  in- 
dorser. We  think  the  better  opinion  is  that  his  liability  was 
that  of  an  indorser,  Vcre  v.  Hurst,  13  Xnd.  551.  The  notes 
were  dishonored,  and  protend  for  non-payment,  and  due 
notice  given,  as  well  to  Emmet  P.  Houston  as  to  the  plaintiff 
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herein,  William  H.  Houston.  Thsis  the  liability  of  the  in* 
dorsers  became  fixed  The  bank  could  have  sued  either  the 
maker  or  indorseis  at  her  option ;  and  their  rights  as  between 
themselves  could  not  have,  in  any  way,  afiected  the  bank  as 
holder. 

The  bank,  having  a  complete  right  of  action  against  the 
indorsers  as  well  as  the  maker,  was  authorized  by  statiite  to 
bring  a  joint  action  against  all.  i  G.  &  H.  451,  sec.  16;  2 
G.  &  H.  50,  sec.  20. 

But  the  defendants  in  the  original  action  had  the  right,  as 
between  themselves,  to  make  up  and  try  an  issue  as  to 
whether  some  were  principals  and  others  sureties,  but  these 
proceedings,  it  is  expressly  provided,  shall  not  aflfect  the 
proceedings  of  the  plaintifl!  2  G.  &  H.  308,  sec.  674.  This 
statute  is  as  applicable  to  cases  sdrising  on  bills  of  exchange 
and  promissory  notes,  as  those  arising  upon  other  contracts; 
and  while  parol  evidence  cannot  be  admitted  to  change  the 
legal  effect  of  the  instrument  according  to  its  tenor  and  the 
relations  c^  the  parties  to  it,  so  as  to  affect  thereby  the  rights 
of  the  holder,  yet  such  evidence  is  admissible,  as  between 
the  parties  bound  by  the  instrument,  to  show  the  real  facts, 
and  that  their  relations,  as  between  themselves,  are  different 
from  what  they  appear  to  be  on  the  face  of  the  paper.  Lacy 
V.  Lofton^  26  Ind.  324. 

Such  issue  was  made  up  and  tried  in  the  cause  in  which 
a  new  trial  is  sought ;  and  the  question  is  fairly  presented 
whether  the  plaintiff  herein,  on  the  showing  he  has  made  in 
his  complaint,  is  entitled  to  a  new  trial  of  that  issue.  He 
has  set  out  the  evidence  given  on  the  trial  of  that  issue,  and 
we  may  remark,  although  we  have  not  had  the  benefit  of 
hearing  the  witnesses  testify  and  observing  their  manner, 
that  the  evidence  on  paper  preponderates  against  the  finding 
below.  It  seems  to  us  that  the  newly-discovered  evidence 
would  most  likely  produce  a  finding  or  verdict  the  other  way. 
It  seems  to  us  also  diat  due  diligence  is  sufficiently  alleged  to 
discover  the  evidence,  and  that  the  pkuntiff  herein  is  not  in 
de&ult  in  that  rei^>ect 
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The  newly-discovered  evidence  is  not  liable  to  the  objec- 
tion that  it  is  cumulative  merely.  ''  Cumulative  evidence  is 
evidence  of  the  same  kind^  to  the  same  point  Thus,  if  a  &ct  is 
attempted  to  be  proved  by  the  verbal  admission  of  the  party, 
evidence  of  another  verbal  admission  of  the  same  feet  is 
cumulative;  but  evidence  of  other  circumstances,  tending  to 
establish  the  fact,  is  not"  I  Greenl.  £v.,  sec.  2 ;  Humphries 
V.  The  Administrators  of  Marshall^  12  Ind.  609.  Tested  by 
this  rule  it  is  apparent  that  the  newly-discovered  evidence 
was  not  merely  cumulative.  It  went  to  the  same  point,  but 
was  different  in  kind. 

We  are  of  opinion  that,  on  the  facts  alleged,  the  plaintiff 
herein  was  entitled  to  a  new  trial  of  the  issues  on  the  sub- 
ject of  suretyship,  and  that  the  demurrer  of  Bruner  should 
have  been  overruled.  It  follows  that  the  judgment  will  have 
to  be  reversed. 

This  ruling,  however,  will  not  affect  the  plaintiff  in  the 
original  judgment,  who  can  proceed  in  the  collection  thereof; 
and*the  defendants  in  the  original  action  can  proceed,  as  they 
may  be  advised,  to  settle  their  respective  rights  as  between 
themselves. 

The  judgment  below  is  reversed,  at  the  costs  of  the  appel- 
lee Bruner,  and  the  court  below  directed  to  proceed  in 
accordance  with  this  opinion. 

B.  F.  Davis  and  B.  R  Love^  for  appellant 

y.  C,  Mcintosh  and  B,  F.  Claypool^  for  appellees. 


Stutsman  v.  Thomas. 

Estoppel. — PUading, — Promissory  Note, — In  a  suit  by  the  assignee  of  a  prom- 
issory note,  n^;otiable  under  the  statute,  against  the  maker,  where  the  answer 
was  want  of  consideration,  there  was  a  reply  that  after  the  pordiase  of  the 
note,  it  was  shown  to  defendant,  who  stated  that  it  had  beoi  altered;  tfiat 
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pUmtiff  therenpon  told  defendant  that  if  it  had  been  so  altered,  the  assignor 
had  conunitted  a  frand  upon  the  plaintiff,  and  that  he  would  proceed  at  once 
to  procure  a  rescission  of  said  contract  of  assignment;  that  the  assignor 
was  then  in  the  same  town,  but  resided  in  New  York ;  that  the  maker  requested 
delay  and  promised  to  see  the  assignor,  and  did  so  see  him,  and,  returning, 
informed  the  plaintiff  that  the  matter  was  satisfactorily  arranged,  and  he 
would  pay  the  note,  and  therefore  the  plaintiff  did  not  rescind  said  contiuct ; 
wherefore  the  defendant  was  estopped  from  denying  his  liability. 

Held,  that  the  reply  was  bad,  as  it  alleged  no  damage  to  the  plaintiff  by  reason 
of  the  promise. 

^KiX&.'^Evidetue. — Such  promise  might  be  given  in  evidence  on  the  trial,  but 
could  not  operate  as  an  equitable  estoppel. 

APPEAL  from  the  Elkhart  Common  Pleas. 

Downey,  J. — ^The  appellee  sued  the  appellant.  The  com- 
plaint has  two  paragraphs.  The  first  is  upon  a  promissory 
note  for  fifty  dollars,  executed  by  the  defendant  to  one  John 
H.  Vanness,  and  indorsed  by  him  to  the  plaintiff;  and  the 
second  is  upon  a  promissory  note  for  thirty  dollars,  made  by 
the  defendant  to  W.  A.  Thomas  &  Co.,  and  by  them  in- 
dorsed to  the  plaintiff.  No  question  is  made  as  to  the  note 
set  out  in  the  second  paragraph  of  the  complaint.  The 
second  paragraph  of  the  answer  was  addressed  to  the  first 
paragraph  of  the  complaint,  and  alleged  that  the  note  therein 
mentioned  was  executed  without  any  consideration  what- 
ever. The  third  paragraph,  which  is  also  to  the  first  para- 
graph of  the  complaint,  alleges  that  the  note  set  up  in  that 
paragraph  was  given  in  consideration  that  the  payee  thereof 
would  convey  to  the  defendant  and  others  the  right  to  use 
and  vend  H.  R.  and  M.  T.  Barnes'  patent  improvement  for 
sinking  tube  wells  in  and  for  Concord  township,  Elkhart 
county,  in  the  State  of  Indiana,  and  that  the  payee  thereof 
would  cause  to  be  sunk  and  made  one  of  the  said  wells  for 
the  said  parties,  and  put  the  same  in  good  working  order, 
this  defendant  paying  for  the  pipes,  and  for  no  other  coftsid- 
eration  whatever ;  that  at  the  time  of  the  execution  of  said 
note,  and  as  an  inducement  thereto,  the  payee  of  the  same 
represented  and  warranted  to  this  defendant  that  the  said 
H.  R.  and  M.  T.  Barnes'  improvement,  which  he  was  then 
Vol,  XXXIX.— 25 
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offering  to  sell,  had  been  patented  by  the  proper  authorities ; 
that  it  was  a  new  and  useful  improvement^  and  that  he  was 
authorized  to  sell  the  same ;  that  upon  sinking  the  same  to 
the  proper  depth,  it  would  continue  a  good  and  lasting  well, 
and  would  never  pump  or  draw  sand;  and  then  and  there 
agreed,  in  writing  on  the  back  of  said  note,  that  if  it  did  not 
so  operate,  and  if  his  said  statements  were  not  true,  the  said 
note  should  be  void;  which  writing  has  been  destroyed, 
without  the  consent  of  the  defendant;  when  in  truth  and  in 
fact  no  patent  was  ever  issued  upon  the  said  pretended  im- 
provement, and  the  same'  was  not  new  and  useful,  but  was 
then  and  there  of  no  value  whatever,  and  upon  the  tube 
being  sunk  to  the  proper  depth,  it  would  not  constitute  a 
well  of  any  value,  but  would  continually  draw  sand,  and  the 
said  payee  then  and  there  had  no  authority  to  sell  and  con- 
vey Uie  same  whatever,  and  never  did  so  sell  and  convey  the 
same,  and  never  did  so  sink  and  construct  the  said  well;  all 
of  which  the  said  payee  then  and  there  well  knew.  In  the 
fourth  paragraph  of  the  answer,  the  defendant  says  he  denies 
that  he  executed  the  note  in  said  first  paragraph  of  the  com- 
plaint mentioned  as  therein  described,  and  as  it  now  exists ; 
and  although  he  says  the  signature  thereto  attached  is  his 
signature,  he  says  that  at  the  time  it  was  affixed  to  the  said 
note,  and  at  the  time  it  was  executed,  it  contained  on  the 
back  thereof,  and  which  composed  a  part  of  the  said  note,  a 
written  contract,  signed  by  the  payee  of  the  said  note,  in 
substance,  that  if  the  patent  right  which  was  the  considera- 
tion for  the  said  note  did  not  work  successfully  and  give 
good  satisfaction  and  perform  as  represented,  the  said  note 
should  be  void;  that  since  the  execution  of  the  said  note, 
the  same  has  been  altered  and  changed  by  the  removing  and 
destroying  of  the  said  contract  on  the  back  of  the  said  note. 
This  paragraph  of  the  answer  was  verified  by  the  oath  of  the 
defendant 

To  the  second  and  third  paragraphs  of  the  answer,  the 
plaintiff  replied,  first,  the  general  denial;  second,  he  admits 
ithat  the  note  was  executed  in  consideration  of  a  certain  in- 
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terest  in  the  patent  right  in  the  answer  mentioned,  which  the 
said  defendant  purchased,  in  connection  with  Samuel  Stuts- 
man, Daniel  Shupert,  Levi  Stutsman,  George  Boop,  and 
Daniel  Lutz,  and  that  said  persons,  in  connection  with  the 
defendant,  purchased  the  right  to  use  the  same  jointly,  but 
the  plaintiff  says  that  the  defendant  is  estopped  from  setting 
up  the  matters  and  things  in  the  said  paragraphs  mentioned, 
for  the  following  reasons,  to  wit:  that  the  plaintiff)  a  few 
days  after  the  said  note  was  transferred  to  him,  and  whilst 
the  assignor  was  yet  in  the  town  of  Goshen,  saw  the  defend- 
ant and  notified  him  of  the  assignment  of  the  said  note  to 
him  and  showed  the  same  to  him,  and  asked  him  whether 
the  said  note  was  valid  and  right,  and  also  told  the  said  de- 
fendant that  if  he  had  any  valid  defence  to  said  note,  to  make 
the  same  known  to  him  then,  before  the  assignor  left  the 
town,  so  that  the  said  contract  of  assignment  might  be  re- 
scinded by  the  plaintiff)  as  the  said  assignor  had  represented 
the  said  note  as  being  all  right  and  valid  to  the  plaintiff  be- 
fore and  at  the  time  of  the  assignment,  and  had  guaranteed 
the  consideration  to  be  good  and  valid,  and  promised  to  take 
the  same  back  and  return  the  money  paid  for  the  same  to 
plaintiff)  if  objection  thereto  was  made  by  the  defendant,  and 
the  plaintiff  says  that  the  defendant,  at  the  time  of  the  no- 
tice before  named,  told  the  plaintiff  that  he  would  not  say 
the  said  note  was  all  right  until  he  had  seen  the  said 
assignor;  that  after  a  short  period  of  absence  from  the  place 
above  named,  where  the  above  conversation  was  had,  the  de- 
fendant returned  to  this  plaintiff's  place  of  business,  and  said 
to  him  that  the  note  was  all  right,  and  that  he  and  the 
assignor  had  fixed  it  up,  and  that  this  plaintiff  should  keep 
the  said  note,  and  not  rescind  the  said  contract  of  assign- 
ment, that  he  would  pay  the  note  when  it  became  due ;  and 
the  plaintiff  says  that  at  the  time  of  the  conversation  above 
recited,  the  said  assignor  was  "in  the  town  of  Goshen,  in 
Elkhart  county,  and  that  had  it  not  been  for  the  fact  that  the 
defendant  informed  him  after  consultation  with  the  assignor 
that  the  said  note  was  all  right  and  would  be  paid,  he 
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could  and  would  have  then  and  there  procured  a  rescission  of 
the  said  contract  of  assigment,  and  received  back  the  con- 
sideration which  he  paid  for  said  note,  but  by  reason  of  the 
conduct  of  the  defendant,  he  took  no  steps  to  procure  a  re- 
scission  of  the  said  contract;  that  the  said  assignor  is  now  a 
non-resident  of  the  State  of  Indiana,  and  is  believed  to  re- 
side in  the  State  of  New  York ;  wherefore,  etc. 

The  third  paragraph  is  the  same,  in  substance,  as  the  sec^ 
ond,  but  in  addition,  it  alleges  that  after  the  first  conversa- 
tion between  the  plaintiff  and  defendant  about  the  note,  the 
defendant  received  of  the  assignor  property  of  the  value  of 
five  dollars,  in  consideration  of  which  he  returned  to  the 
plaintiff,  and  said  that  the  matter  with  reference  to  the  note 
was  fixed  up,  that  it  was  all  right,  and  promised  that  he 
would  pay  it. 

In  the  fourth  paragraph,  it  is  alleged  that  the  defendant  is 
estopped  to  set  up  the  defence,  because  that  ever  since  the 
purchase  of  the  said  right  to  use  and  vend  the  said  patent 
mentioned,  in  the  place  mentioned,  the  defendant  has  used 
and  sold  said  patent  in  said  township,  and  is  still  using  and 
selling  the  same  as  the  patent  of  the  said  H.  R.  and  M.  T. 
Barnes;  that  in  the  use  and  sale  of  said  patent  he  has  made 
a  profit  of  five  hundred  dollars  and  more,  which  he  retains, 
and  also  retains  and  uses  the  said  patent  right;  wherefore, 
etc. 

To  the  fourth  paragraph  of  the  answer,  tlie  plaintiff  re- 
plied, first,  the  general  denial ;  and,  second,  that  the  defend- 
ant is  estopped  from  alleging  the  defence  in  said  fourth 
paragraph  set  up,  for  the  reason  that  afler  the  said  note  came 
into  the  possession  of  the  said  plaintifl^  the  same  was  shown 
to  the  defendant,  and  he  had  full  and  complete  inspection 
thereof;  that  after  he  inspected  the  same  in  the  presence  of 
the  plaintiff,  he  made  some  objection  to  the  same  on  the 
ground  of  an  alleged  alteration  thereof,  and  said  that  the 
same  had  been  altered;  that  this  plaintiff  then  told  the  said 
defendant  that  if  it  had  been  altered,  the  said  assignor  had 
committed  a  fraud  upon  him,  and  had  laid  himself  liable  to 
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a  criminal  prosecution  for  fraudulently  altering  and  passing 
said  note^  and  that  he  could  and  would  proceed  at  once  to 
procure  a  rescission  of  his  contract  of  assignment;  that  the 
said  assignor  was  then  in  the  town  of  Goshen;  that  his 
place  of  residence  was  in  the  State  of  New  York,  which  the 
defendant  well  knew,  and  proposed  starting  at  once  to  secure 
a  rescission  of  said  contract.  The  paragraph  then  proceeds 
to  allege,  as  the  second  paragraph  of  the  reply  to  the  sec- 
ond and  third  paragraphs  of  the  answer,  that  the  defendant 
saw  the  assignor,  and  on  returning  to  the  plaintiff  said  the 
matter  was  arranged,  and  he  would  pay  the  note,  etc. 

Demurrers  to  the  second,  third,  and  fourth  paragraphs  of 
the  reply  to  the  second  and  third  paragraphs  of  the  answer, 
and  also  to  the  second  paragraph  of  the  reply  to  the  fourth 
paragraph  of  the  answer,  for  the  reason  that  they  did  not 
state  facts  sufficient  to  constitute  a  reply,  were  filed  by  the 
defendant.  The  demurrer  to  the  fourth  paragraph  was  sus- 
tained, and  the  others  overruled,  by  the  court,  and  the  de- 
fendant excepted.  A  trial  by  jury  resulted  in  a  verdict  for 
the  plaintiff.  A  motion  was  made  by  the  defendant  for  a 
new  trial,  which  was  overruled,  and  judgment  was  rendered 
for  the  amount  of  the  verdict. 

The  errors  assigned,  which  raise  any  questions,  are  as  fol- 
lows: 

First.  That  the  court  erred  in  overruling  the  demurrer 
of  the  defendant  to  the  second  paragraph  of  the  plaintiff's 
reply  to  the  second  and  third  paragraphs  of  the  defendant's 
answer  to  the  first  paragraph  of  the  complaint. 

Second.  That  the  court  erred  in  overruling  the  defendant's 
demurrer  to  the  third  paragraph  of  the  plaintiff's  reply  to 
the  second  and  third  paragraphs  of  the  said  answer. 

Third.  Overruling  the  defendant's  motion  to  strike  out  a 
portion  of  the  third  paragraph  of  the  plaintifPs  reply  to  the 
second  and  third  paragraphs  of  said  answer. 

Fourth.  In  overruling  the  defendant's  demurrer  to  the 
second  paragraph  of  the  plaintiff's  reply  to  the  fourth  para* 
graph  of  the  answer. 
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The  fifth  relates  to  the  challenge  of  a  juror,  and  the  sixth  to 
the  exclusion  of  evidence,  matters  which  should  be  embraced 
in  the  motion  for  a  new  trial,  in  order  to  be  properly  pre- 
sented to  this  court. 

Seventh.  Overruling  the  defendant's  motion  for  a  new 
trial. 

We  think  the  same  question,  substantially,  is  presented  by 
the  first,  second,  and  fourth  assignments  of  error.  That 
question  is,  whether  or  not  the  matters  set  up  in  the  para- 
graphs of  the  reply  are  such  as  show  that  the  defendant  is 
estopped  to  set  up  the  matters  stated  in  his  answer,  as  a  de- 
fence or  as  defences  to  the  note  on  which  the  first  para- 
graph of  the  answer  is  predicated.  If  the  maker  of  a  note, 
by  himself  or  his  agent,  represent  to  a  person  about  to  take 
an  assignment  of  the  note  that  the  note  is  valid,  and  that  he 
has  no  defence  to  it,  he  will  be  estopped  to  plead  a  failure 
of  consideration  to  a  suit  on  the  note  by  such  assignee. 
Vanderpool  v.  Brake ^  28  Ind.  130;  McCabe  v.  Raney,  32 
Ind.  309.  There  are  many  other  cases  to  this  effect  in  thb 
court. 

On  the  other  hand,  it  is  equally  well  settled  ths^  such 
statements  or  admissions  made  by  the  maker  of  the  note  to 
the  assignee  or  indorsee,  after  he  has  become  the  owner  of 
the  note  by  assignment  or  indorsement,  will  not  estop  the 
maker  to  set  up  his  defences  to  the  note.  Patrick  v.  jfoneSy 
21  Ind.  249;  Ray  v.  McMurtry,  20  Ind.  307;  yo?tes  v.  Dorr, 
19  Ind.  384.  There  are  probably  other  cases  to  the  same 
effect  in  this  court 

But  it  is  sought  to  exempt  the  case  under  consideration  from 
the  operation  of  the  rule  laid  down  in  these  last  cases,  by 
stating  in  the  replies  that  the  assignor  of  the  note  was  at 
Goshen,  in  this  State;  that  the  assignee  went  to  the  defend- 
ant and  told  him  this,  and  also  that  if  he  had  any  defence 
against  the  note,  he  would  go  to  the  assignor  and  rescind 
the  contract  by  which  he  had  acquired  the  note,  and  that  the 
maker  of  the  note,  after  having  seen  and  communicated  with 
assignor,  returned  and  said  that  the  matter  was  arranged  be- 
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tween  him  and  the  assignor  of  the  note,  and  that  he  would 
pay  the  note;  that  the  appellee,  in  consequence  of  this 
statement,  did  not  take  any  steps  to  rescind  the  contract. 

It  is  not  alleged  in  any  of  the  paragraphs  of  the  reply 
that  by  the  contract  between  the  appellee  and  Vanness,  the 
appellee  had  a  right,  in  case  of  an  objection  by  the  maker 
to  the  payment  of  the  note,  to  rescind  the  contract  of  assign- 
ment It  is  true  that  one  or  more  of  them  alleges  that  the 
appellee  told  the  appellant  in  the  conversation  which  they 
are  alleged  to  have  had  about  the  note,  that  he  had  such 
right  Possibly,  however,  this  does  not  make  any  very  ma- 
terial difference,  as  the  assignee  of  a  promissory  note,  given 
without  anj^  consideration,  may  sue  the  assignor  at  anytime, 
and  without  having  previously  sued  the  maker.  Fosdick  v. 
Starbucks  4  Blackf.  417;  Howell  \.  Wilson,  2  Blackf.  418. 

It  is  not  alleged  in  the  paragraph  of  the  reply  that  the 
appellee  was  about  to  commence  legal  proceedings  against 
the  assignor  at  Goshen,  that  he  informed  the  appellant  of 
this  fact,  and  that  in  consequence  of  anything  said  or  done 
by  the  appellant,  the  appellee  refrained  from  instituting  such 
legal  proceedings,  and  thereby  lost  the  legal  remedy  against 
the  assignor  by  suit  in  this  State.  Nor  is  it  alleged  that  there 
was  any  loss  to  the  appellee  by  or  in  consequence  of  any 
delay  or  postponement  of  his  remedy  or  action  against  the 
assignor.  In  every  well  considered  case  where  the  doctrine 
of  equitable  estoppel  has  been  laid  down  and  applied,  the 
element  of,  damage  or  loss  to  the  party  setting  up  the 
estoppel  has  been  mentioned  as  an  essential  one.  If  he 
would  suffer  no  damage  by  allowing  the  party  to  retract  his 
statement,  it  has  never  been  held  that  there  was  any  estoppel. 
Thus  in  Ridgway  v.  Morrison^  28  Ind.  201,  it  is  said:  "As  a 
general  rule,  a  party  will  be  concluded  from  denying  his 
own  acts  or  admissions,  which  were  expressly  designed  to 
influence  the  conduct  of  another,  and  did  so  influence  it, 
when  such  denial  will  operate  to  the  injury  of  the  latter." 
That  this  is  an  essential  element  in  a  valid  and  binding  es- 
toppel, see  2  Smith  Lead.  Cas.  642,  et  seg.,and  cases  there 
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cited.  AH  that  we  learn  from  the  paragraphs  of  the  reply  is, 
that  in  consequence  of  the  acts  and  statements  of  the  appel- 
lant, the  appellee  did  not  go  to  Vanness  and  rescind  the 
contract  by  which  the  note  had  been  assigned  to  him.  It  is 
not  alleged  that  the  assignor  immediately  left  Goshen  for 
New  York,  or  if  he  did  so  leave,  that  he  did  not  return  the 
next  week,  or  at  some  other  time,  or  that  the  appellee  could 
not  at  any  time,  or  cannot  now,  rescind  the  contract  with  him. 
It  is  not  shown  that  the  contract  could  not  have  been  rescind- 
ed without  the  presence  of  Vanness  at  Goshen,  as  well  as  with 
it.  It  is  not  stated  that  Vanness  has  become  or  is  insolvent 
In  short,  it  is  not  shown  that  the  appellee  has  been  injured 
by  the  statements  made  by  the  appellant  to  him,  or  that  he 
will  suffer  any  damage  or  injury  by  allowing  him  to  contra- 
dict them  by  setting  up  and  insisting  upon  his  proposed  de- 
fences. The  appellee  claims  that,  in  consequence  of  the 
statements  made  to  him,  he  omitted  to  do  that  which  other- 
wise he  would  have  done,  that  is,  rescind  the  contract ;  but  he 
does  not  show  that  he  has  been  or  will  be  injured  by  bis 
omission  to  act.  In  our  opinion,  the  court  erred  in  overruling 
the  demurrers  to  the  paragraphs  of  the  reply  in  question. 
Of  course,  the  statements  of  the  appellant  may  be  used  in 
evidence  against  him,  but  we  do  not  see  that  he  ought  to  be 
concluded  by  them  by  applying  to  them  the  doctrine  of 
estoppel. 

The  other  points  presented  by  the  assignment  of  errors 
need  not  be  considered  by  us,  as  the  judgment  ^must  be  re- 
versed for  the  reason  given. 

The  judgment  is  reversed  with  costs,  and  the  cause  re- 
manded, with  instructions  to  sustain  the  demurrers  to  the 
replies,  and  for  further  proceedings. 

A.  S.  Blake  and  R,  M.  Johnson^  for  appellant 

y,  A.  S.  Mitchell  and  y.  H.  Baker,  for  appellee; 
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Harlan  v.  Watson  et  al. 

Supreme  Court. — Notice^ — ^Wheie  notice  is  not  given  to  co-parties  not  joining 
'  in  an  appeal  to  the  Supreme  Court,  as  required  by  section  551  of  the  code,  tbe 

appeal  will  be  dismissed. 
SAUSr^Parties.'^GuardiaH  ad  Litem, — ^A  guardian  ad  iUem  cannot  appeal  to 

the  Supreme  Court  in  his  own  name. 

APPEAL  from  the  Tipton  Circuit  Court. 

Downey,  J. — ^This  action  was  commenced  by  the  appellees 
against  Joshua  K.  Harlan,  Sr.,  Arttissa  Harlan,  Joshua  K. 
Harlan,  Jr.,  John  O.  Harlan,  Rosa  B.  Harlan,  and  Josiah  M. 
Clark,  to  set  aside  certain  conveyances  as  made  to  defraud 
creditors.  There  was  judgment  against  the  defendants. 
Part  of  them  appeal,  and  the  assignment  of  errors  is  by 
Arttissa  Harlan  alone,  in  her  own  behalf  and  as  guardian  ad 
litem  for  Joshua  K.  Harlan,  Jr.,  John  C.  Harlan,  and  Rosa 
B.  Harlan. 

We  think  .the  appeal  will  have  to  be  dismissed.  A  guar- 
dian ad  litem  cannot  appeal  in  his  or  her  own  name.  But  in 
addition  to  this  there  is  no  appeal  by  the  other  defendants, 
nor  is  any  notice  served  on  them;  as  required  by  2  G.  &  H. 
270,  sec.  551;  and  see  Kirby  v.  Holmes^  6  Ind.  33. 

l^e  appeal  is  dismissed,  with  costs. 

D,  Moss  and  N.  R.  Overman^  for  appellant. 

y.  W.  Robinson,  y.  Green,  and  /?.  Waugh,  for  appellees. 


The  Louisville,  New  Albany,  and  St.  Louis  Air  Line 

R.  W,  Co.  V.  Dryden. 

Railroad. — AppropriaHon  of  Real  Estate, — Appraisers.  —  Qualification  of 
yiirorr.^^Tht  first  appraisers  appointed  nnder  section  15  of  the  tailroad  act 
(i  G.  &  H.  ^09,  510)  most  be  freeholders;  and  if  the  court,  upon  exceptions, 
order  a  new  appraisement^  the  appraisers  must  possess  the  same  qualification; 
but  if  either  of  the  paities  excepting  to  the  first  appraisement  insists  upon  a 
jury  trial,  the  jurors  need  only  be  reputable  householders.  It  is  otherwise,  if 
the  proceedings  are  under  the  act  relating  to  the  writ  for  the  assessment  of 
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Practice. — Number  of  Witnesses. — Taxation  of  Costs. — On  an  appeal  to  the 
Supreme  Court,  it  will  not  examine  the  general  bill  of  exceptions  and  compare 
the  statements  of  the  witnesses,  to  determine  whether  more  than  three  wit- 
nesses testified  to  the  same  &ct,  in  order  to  decide  a  question  of  the  taxation 
of  costs. 

Same. — Summons  for  Witnesses. — Costs. — On  a  motion  to  tax  costs,  it  cannot 
be  held  that  more  than  one  summons  cannot  be  issued,  for  witnesses  of  the 
same  party,  to  the  same  county,  at  the  same  term  of  the  court. 

APPEAL  from  the  Floyd  Circuit  Court 

Downey,  J. — This  was  a  proceeding  for  the  appropriation 
of  certain  real  estate  of  the  appellee  by  the  appellant  for  its 
railroad  track,  under  section  15,  p.  509,  i  G.  &  H.  Upon 
the  filing  and  presentation  of  the  proper  instrument  of  ap- 
propriation, the  judge  of  the  circuit  court  appointed  apprais* 
ers,  who  assessed  the  damages  and  made  their  report  to  the 
clerk  of  the  court.  Within  ten  days,  the  appellee  filed  ex- 
ceptions to  the  award  of  the  appraisers;  all  of  which  excep- 
tions were  stricken  out  except  the  fourth,  which  is : 

''  Because  the  damages  awarded  by  the  said  appraisers,  for 
the  property  attempted  to  be  appropriated  by  said  railway 
company,  are  inadequate,  and  not  commensurate  with  tfao 
damages  which  will  be  sustained  by  defendant  by  the  appro- 
priation." 

Upon  this  exception  there  was  a  trial  by  juxy^  and  a  ver- 
dict for  the  appellee  for  an  increased  amount. 

The  plaintiff  moved  the  court  for  a  new  trial,  which  was 
overruled,  and  exception  taken.  The  court  then  rendered 
judgment  for  the  appellee  for  the  amount  of  the  verdict. 

The  assignment  of  errors  calls  in  question  the  correctness 
of  the  ruling  of  the  court  in  refusing  to  grant  a  new  trial, 
and  in  overruling,  in  part,  a  motion  made  by  the  plaintiff 
with  reference  to  the  taxation  of  the  fees  in  the  case  of  cer* 
tain  witnesses,  and  the  expense  of  summoning  them,  and 
also  the  costs  of  issuing  certain  supernumerary  writs  of 
summons  for  witnesses,  when  the  names  of  all  the  witnesses 
should,  as  alleged,  have  been  included  in  one  writ 

The  reasons  for  a  new  trial  are,  firsts  excessive  damages ; 
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second,  that  the  verdict  is  not  sustained  by  sufficient  evi- 
dence ;  third,  is  contrary  to  law ;  fourth,  because  the  court 
refused  to  allow  it  to  be  shown  by  the  plaintiff,  in  impanelling 
the  jury,  that  some  of  them  were  not  freeholders,  with  a 
view  of  challenging  them  for  that  cause. 

The  first,  second^  and  third  reasons  for  a  new  trial  are  not 
insisted  upon  in  the  brief  of  counsel  for  appellant,  and  we 
think  there  is  no  reason  for  disturbing  the  judgment  of  the 
court  on  these  grounds. 

This  court  has  decided,  that  in  cases  of  this  kind  cither 
party  may  demand  and  have  a  trial  by  jury,  as  a  constitu- 
tional right.  Tke  Lake  Erie^  Wabash^  and  St,  Louis  Railroad 
Co.  V.  Heathy  9  Ind.  558.  Must  the  jurors  in  such  a  case  be 
freeholders?  The  appraisers,  under  section  15  of  the  act 
in  regard  to  railroad  companies,  must  be  "disinterested 
freeholders  of  such  county/'  The  708th  section  of  the  code 
of  civil  practice,  relating  to  the  proceeding  formerly  known 
as  ad  quod  damnum^  but  by  the  code  called  the  writ  of 
assessment  of  damages,  provides  that  the  courts  upon 
application,  or  the  clerk  in  vacation,  shall  determine  the 
number  of  jurors  at  not  less  than  six  nor  more  than  twelve, 
who  shall  be  disinterested  freeholders,  not  owning  land  with- 
in one  mile  of  any  part  of  the  public  way  for  which  the 
land  is  taken.  Proceedings  under  this  writ  are  expressly 
authorized  in  cases  where  any  person,  corporation,  or  com- 
pany designs  to  construct  a  canal,  or  railroad,  or  turnpike, 
graded,  macadamized,  or  plank  road,  or  bridge,  or  establish  a 
ferry,  as  a  work  of  public  utility,  although  for  private  profit, 
being  authorized  by  law  to  take  real  property  therefor.  Sec. 
706,  p.  315,  2  G.  &  H. 

It  is  contended  by  counsel  for  the  appellant,  that,  under 
these  provisions,  juries  in  cases  of  this  kind  are  required  to 
be  freeholders.  We  are  referred  to  the  case  of  McMahon  v. 
The  Cincinnati  and  St  Louis  Shart^Line  R.  R,  Co.,  5  Ind.  413, 
which  was  a  case  where  the  damages  had  been  assessed  by  ap- 
praisers under  section  fifteen,  sufra,  and  exceptions  had  been 
taken  to  the  amount,  as  in  this  case,  and  the  court,  in  speak- 
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ing  of  the  enactments  in  question,  said,  "These  enact- 
ments were  passed  at  the  same  session,  relate  to  the  same 
subject,  and,  in  our  opinion,  are  not  directly  repugnant  to 
each  other.  They  may,  therefore,  be  taken  in  pari  tnateria^ 
and  considered  as  one  enactment.  This  being  done,  their 
construction  is  not  difficult.  Nor  is  the  intention  of  the 
legislature  left  in  doubt.  The  assessment  of  damages  may 
be  legally  made  by  arbitrators  appointed  by  the  court  under 
the  first  approved  act,  or  by  jurors  selected  in  the  mode 
prescribed  by  the  latter  statute ;  but  no  person  owning  land 
within  one  mile  of  the  contemplated  railroad  is  competent 
to  act  in  either  capacity,  nor  can  a  deduction  be  made  for 
any  benefits  that  may  be  supposed  to  result  to  the  owner  of 
land  from  th6  construction  of  the  road." 

We  do  not  regard  this  decision  as  decisive  of  the  question. 
It  seems  to  proceed  upon  the  supposition  that  when  the  pro- 
ceeding is  under  section  fifteen  of  the  railroad  act,  and 
exceptions  are  taken  to  the  report  of  the  appraisers,  the 
xrourt  must  appoint  other  appraisers ;  and  that  as  the  first 
appraisers  must  be  freeholders,  etc.,  so  must  those  appointed 
by  the  court  upon  exceptions  taken.  But,  as  w«  have  seen, 
this  court  subsequently  decided  that  the  parties,  or  any  one 
of  them,  might  claim  and  have  a  trial  by  jury  upon  such 
exceptions,  as  a  constitutional  right. 

The  law  now  in  force  relating  to  the  qualifications  of  jurors 
in  the  circuit  court  is  found  in  2  G.  &  H.  30.  It  requires 
only  that  the  jurors  shall  be  "reputable  male  householders." 
This  act  must  govern,  unless  there  is  some  law  making  the 
case  under  consideration  an  exception  to  the  general  rule 
which  it  creates.  We  are  of  the  opinion  that  there  is  no 
such  statute  relating  to  this  case.  The  first  appraisers  ap- 
pointed under  the  fifteenth  section  of  the  railroad  act  must 
be  freeholders ;  and  so  if  the  court,  on  exceptions  taken  to 
their  report,  shall  order  a  new  appraisement,  it  must  be  made 
by  appraisers  possessing  the  same  qualifications.  But  i( 
instead  of  allowing  such  new  appraisers  to  be  appointed,  the 
parties,  or  one  of  them,  insist  upon  a  trial  by  jury,  we  think 
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the  jurors  need  only  possess  the  qualifications  of  jurors  in 
ordinaiy  cases,  that  is,  be  reputable  householders. 

If  the  proceeding  to  assess  the  damages  be  commenced 
under  the  act  relating  to  the  writ  of  assessment  of  damages, 
where  the  sheriff  holds  the  inquisition,  then  the  jurors  must, 
by  the  express  requirements  of  the  statute,  be  freeholders, 
etc.  We  conclude  that  the  court  committed  no  error  in  its 
ruling  upon  this  point. 

The  next  question  relates  to  the  fees  and  the  expenses  of 
summoning  certain  witnesses.  The  plaintiff  moved  the  court 
to  ta3c  such  fees  and  expenses  of  all  witnesses  more  than 
three  summoned  and  examined  by  the  defendant,  the  appel- 
lee, to  him,  on  the  ground  that  the  fees,  etc.,  of  but  three  of 
the  witnesses  testifying  to  the  same  facts  can  be  taxed 
against  the  plaintiff.  The  statute  provides,  that  "if  any 
party  summon  more  than  three  witnesses  to  prove  the  same 
fact,  he  shall  pay  the  costs  occasioned  by  the  additional 
number  of  witnesses."  2  G.  &  H.  167,  sec.  231.  We  are 
asked  to  examine  the  testimony  given  by  the  witnesses  as 
set  out  in  the  general  bill  of  exceptions,  to  determine  whether 
or  not  the  witnesses  testified  to  the  same  fact.  The  bill  of 
exceptions  presenting  the  point  now  under  consideration 
does  not  show  that  the  witnesses  testified  to  the  same  fact 
To  present  a  point  by  exception,  "the  objection  must  be 
stated  with  so  much  of  the  evidence  as  is  necessary  to  ex- 
plain it,  and  no  more,  and  the  whole  as  briefly  as  possible." 
2  G.  &  H.  209,  sec.  344.  We  cannot  examine  the  general 
bill  of  exceptions  and  compare  the  statements  of  the  witnesses 
for  this  purpose.  \ 

The  last  question  presented  is  that  relating  to  the  costs  of 
issuing  an  unnecessary  number  of  writs  of  summons  for  the 
witnesses  of  the  appellee.  The  statute  on  this  subject  pro- 
vides, that  "  one  summons  shall  include  all  the  witnesses 
required  at  the  same  time,  residing  in  the  same  county."  2 
G.  &  H.  167,  sec.  230.  There  is  no  evidence  that  any  sum- 
mons did  not  contain  all  the  witnesses  required  at  the  same 
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time.  Without  such  evidence  die  action  of  the  court  mast 
be  held  to  be  correct. 

It  is  frequently  the  case  that  a  party,  after  he  has  ordered 
a  summons  for  all  the  witnesses  whom  he  supposes  it  will  be 
necessary  for  him  to  examine,  discovers  that  there  are  others 
who  can  testify  in  his  favor,  or  his  adversary  may  have  sum- 
moned witnesses  whom  he  may  want  to  impeach,  or  whose 
testimony  he  may  find  it  necessary  to  meet  and  overcome. 
In  such  cases  he  must  be  allowed  to  order  an  additional 
summons  for  these  witnesses.  We  think  it  cannot  be  held 
that  one  summons  only  can  be  issued  for  the  witnesses  of 
the  same  party,  to  the  same  county,  at  any  term  of  the  court. 

The  judgment  is  affirmed,  with  costs. 

G.  V.  Howk  and  W.  W.  Tuley,  for  appellant 

D.  C.  Anthony^  for  appellee. 


The  Louisville,  New  Albany,  and  St.  Louis  Air  Lime 

Railway  Company  v.  Duvaix. 

APPEAL  from  the  Floyd  Circuit  Court. 

Downey,  J. — ^The  questions  presented  in  this  case  are  the 
same  as  the  questions  in  the  case  of  The  Louisville^  New 
Albany^  and  St  Louis  Air  Line  R.  W.  Co.  v.  Dryden^  ante,  p. 
393 ;  and  for  the  reasons  given  in  the  opinion  in  that  case, 
this  must  be  decided  in  the  same  way  in  which  that  case 
was  decided. 

The  judgment  below  is  affirmed,  with  costs. 

G.   V.  Howk,  W.  W.  Tuley,  M.  C  Kerr,  and Hisey, 

for  appellant. 

D.  C.  Anthony^  for  appellee. 
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Promissory  Notb^ — Demurrer, — Fraetice, — No  Error  to  Susiam  Demurrer 
to  Paragraph  where  Facts  are  Admissible  under  Other  Paragraphs. — Suit 
against  the  maker  of  a  promissoiy  note  negotiable  by  the  law  merchant,  and 
indorsed  by  the  payee  to  the  plainti£&.  Answer,  first,  tibe  general  denial ; 
second,  that  defendant  made  the  note  for  the  accommodation  of  the  payee, 
who  indorsed  the  same  to  G.  &  Bro.,  that  G.  ^  Bro.  are  the  legal  and  equita^ 
ble  owners  thereof,  and  the  plainti£&  had  not,  at  the  commencement  of  the 
suit  and  have  not  now,  any  legal  or  equitable  interest  therein;  sixth,  that 
said  note  was  made  and  delivered  by  the  defendant  to  the  plaintiffii  by  the 
hands  of  one  M.,  their  authorized  agent,  in  renewal  of  a  certain  note  of  the 
defendant,  payable  to  G.  &  Bro.,  which  note  was  pledged  by  G.  &  Bro.  to  the 
plainti£&,  as  collateral  security  for  a  debt ;  that  after  said  note  sued  on  was  so 
delivered  to  plaintiff,  the  defendant,  by  and  through  said  agent,  M.,  agreed 
with  said  plainti£&  that  the  said  defendant  would  procure  one  S.  to  become  an 
indorser  on  said  note,  and  to  pledge  certain  collateral  security  to  secure  such 
indorsement,  on  condition  that  the  defendant  should  be  released  from  any  liabil- 
ity as  maker  on  said  note,  and  that  said  S.  should  be  held  as  maker  thereof;  that 
defendant  performed  his  agreement,  and  plaintiffs  collected  a  large  sum  on 
said  collaterals,  the  amount  being  unknown  to  defendant;  that  defendant  has 
fiiUy  paid  and  satisfied  said  S.  the  sum  of  money  mentioned  in  said  note,  and 
that  a  suit  is  now  pending  in  the  United  States  court  in  this  district,  wherein 
the  plaintifi  are  seeking  to  enforce  said  note  against  said  S.  A  reply  was  filed 
to  the  second  and  sixth  paragraphs.  The  defendant  further  answered  in  a  fifth 
.  paragraph,  that  the  defendant  had  some  arrangement  with  M.,  the  first  holder 
of  the  note  in  suit  after  its  blank  indorsement  by  S.,  that  the  defendant  was 
not  to  be  held  liable  as  maker;  and  that  M.  was  acting  as  the  agent  of  the 
plaintifl&.    A  demurrer  to  thb  fifth  paragraph  was  sustained. 

Held,  that  all*evidence  admissible  under  Uiis  paragraph  might  have  been  given 
under  the  second  uid  sixth  paragraphs  of  the  answer,  and  the  sustaining  of  the 
demurrer  did  no  injury. 

Same. — Contemporaneous  Agreement  in  Conflict  With  Terms  of  Note. — A  third 
paragraph  of  answer  was  filed,  setting  up  an  agreement  contemporaneous  with 
the  making  and  indorsement  of  the  note,  by  which  the  maker  was  not  to  be 
held  liable.  A  fourth  paragraph  stated  a  like  agreement  with  M.,  to  whom  it 
first  passed  by  the  indorsement  of  S.,  but  charged  no  notice  to  the  pkdntifis. 
A  demurrer  was  sustained  to  each  paragraph. 

Heidi  that  the  ruling  was  correct 

APPEAL  from  the  Marion  Common  Pleas. 
Pettit,  J. — ^The  appellees  sued  the  appellant  on  the  fol- 
lowing note  and  indorsement: 
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"Indianapolis,  April  ist,  1868. 
''One  year  after  date,  I  promise  to  pay  to  the  order  of 
Samuel  Strauss  two  thousand  nine  hundred  and  eighty-eight 
and  -^V  dollars,  at  the  First  National  Bank  of  Indianapolis, 
value  received,  without  any  relief  from  valuation  or  ap- 
praisement laws.  J.  MiTCHEL. 

"  Endorsed.        S.  Strauss." 

The  complaint  was  in  the  usual  and  proper  form,  showing 
the  making  and  endorsement  of  the  note,  and  that  the  plain- 
tiffs were  the  holders  and  owners  of  the  note,  and  that  it 
was  unpaid,  and  demanding  judgment,  etc.  The  answer  was 
in  srix  paragraphs. 

First.  The  general  denial. 

Second.  And  the  said  defendant,  Jacob  Mitchel,  for  further 
answer  to  the  plaintiffs'  complaint,  says  that  he  made  the 
note  therein  sued  on  for  the  accommodation  of  Samuel 
Strauss,  the  payee  of  said  note;  that  he  received  no  consid- 
eration for  the  said  note  from  the  said  Samuel  Strauss ;  that 
the  said  Samuel  Strauss  indorsed  the  said  note  to  certain 
parties  doing  business  under  the  firm  name  of  Glasor  & 
Brothers ;  that  the  said  Glasor  &  Brothers  are  now,  and  at 
the  commencement  of  this  suit  were,  the  legal  and  equitable 
owners  of  said  note,  and  that  the  said  plaintiffs  have  not  now, 
and  did  not  at  the  commencement  of  this  suit,  have  any 
legal  or  equitable  interest  whatever  in  said  note.   * 

Third.  And  the  said  defendant,  for  further  answer  to  the 
plaintiffs'  complaint,  says  that  the  note  sued  on  was  made  by 
the  defendant  for  the  accommodation  of  Samuel  Strauss,  the 
payee  of  said  note,  and  without  any  consideration  passing 
from  the  said  Samuel  Strauss  to  the  defendant;  that  the 
said  Samuel  Strauss  indorsed  said  note  to  certain  parties 
doing  business  under  the  firm  name  of  Glasor  &  Broth- 
ers; that  the  said  firm  of  Glasor  &  Brothers,  at  the  time 
they  received  said  note  from  the  said  Samuel  Strauss,  had 
transferred  to  them,  along  with  said  note,  by  the  said  Samuel 
Strauss,  certain  collateral  security,  in  consideration  of  which 
fact,  and  in  further  consideration  of  the  fact  that  the  said 
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firm  of  Glasor  &  Brothers  was  indebted  to  the  said  Samuel 
Strauss  in  a  large  sum  of  money,  to  wit,  in  the  sum  of  two 
thousand  seven  hundred  dollars,  the  said  firm  of  Glasor  & 
Brothers  agreed  to  release  the  defendant  from  any  and  all 
liability  upon  said  note;  that  the  said  note  was  transferred 
-by  delivery  by  Lewis  Glasor  and  Max  Glasor,  partners  in 
the  said  firm  of  Glasor  &  Brothers  to  the  plaintiffs  in  this 
case,  who  received  the  same  as  collateral  security  for  a  pre- 
existing debt  to  them  by  the  said  Lewis  Glasor  and  Max 
Glasor,  with  full  notice  and  knowledge  of  the  fact  that 
the  said  firm  of  Glasor  &  Brothers  had  so  agreed  to  release 
this  defendant  from  any  and  all  liability  upon  said  note,  and 
that  the  said  Lewis  Glasor  and  Max  Glasor  also  transferred 
to  the  plaintifis,  along  with  said  note,  the  collateral  security 
so  received  as  aforesaid,  by  the  said  firm  of  .Glasor  &  Broth- 
ers fi'om  the  said  Samuel  Strauss,  and  that  such  collateral 
security  is  still  in  the  hands  of  the  plaintiffs;  that  said  plain- 
tills  can  collect  said  collateral  security  by  due  diligence. 

Fourth.  And  the  said  defendant,  for  further  answer  to 
the  plaintiffs'  complaint,  says  that  he  ma^e  th&  note  therein 
sued  on  for  the  accommodation  of  Samuel  Strauss,  the  payee 
of  said  note,  and  wholly  without  consideration ;  that  the 
said  Samuel  Strauss  transferred  said  note  by  indorsement  to 
certain  parties  doing  business  under  the  firm  name  of 
Glasor  &  Brothers,  pledging  to  them  at  the  time  certain 
other  notes,  secured  by  mortgage  upon  real  estate,  as  col* 
lateral  security  for  the  note  sued  on;  that  the  said  firm  of 
Glasor  &  Brothers,  upon  such  transfer  of  the  note  sued  on, 
and  the  receipt  of  such  collateral  security,  thereupon  agreed 
with  the  said  Samuel  Strauss  and  this  defendant  not  to  look 
to  this  defendant  for  the  payment  of  the  note  sued  on  until 
such  collateral  security  should  be  exhausted  by  them ;  that 
the  said  firm  of  Glasor  &  Brothers  transferred  the  note  sued 
on,  together  with  such  collateral  security,  to  the  plaintiffs 
as  collateral  security  for  the  pa3ntnent  of  an  account  in  the 
sum  of  three  thousand  dollars  owed  to  the  plaintiffs  by 
Vol.  XXXIX.— 26 
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Lewis  GUsor  and  Max  Gliasor,  partners  in  said  firm  of 
Glasor  &  Brothers ;  that  the  said  Lewis  Glasor  and  Max 
Glasor  have,  since  the  commencement  of  this  suit,  filed 
their  petition  in  bankruptcy  in,  and  been  adjudged  bank- 
rupts by,  the  district  court  of  the  United  States  for  the 
northern  district  of  New  York,  according  to  the  provisions 
of  the  act  of  Congress  entitled  ^^an  act  to  establish  a  uni- 
form system  of  bankruptcy  throughout  the  United  States/' 
approved  March  2d,  1867 ;  that  the  said  plaintiffs  have  proved 
their  said  account  before  a  register  in  bankruptcy,  accord- 
ing  to  the  provisions  of  said  act  of  Congress;  that  the  de- 
fendant is  informed,  and  believes  and  avers  the  fact  to  be, 
that  the  estate  of  the  said  Lewis  Glasor  and  Max  Glasor, 
bankrupts,  as  aforesaid,  will  yield  as  a  dividend  to  the  plain- 
tiff at  least  fifty  cents  to  the  dollar  on  their  said  account 
against  the  said  L^ewis  Glasor  and  Max  Glasor,  as  collateral 
security,  for  which  the  plaintiffs  hold  the  note  sued  on  as 
aforesaid. 

Sixth.  The  defendant,  Jacob  Mitchel,  for  further  answer 
to  the  plaintiffs'  complaint,  says,  that  the  note  therein  sued 
on  was  first  made  and  delivered  by  this  defendant  to  the 
said  plaintifis  at  the  hands  of  one  Max  Glasor,  who  was  the 
duly  authorized  agent  of  the  said  plaintifis,  in  renewal  of  a 
certain  note  of  this  defendant,  by  the  firm  name  of  J.  Mitchel 
&  Co.,  payable  to  a  certain  firm  known  as  Glasor  &  Brothers, 
which  the  said  firm  of  Glasor  &  Brothers  had,  long  before 
the  date  of  the  note  sued  on,  pledged  to  the  said  plaintiff 
as  collateral  security  for  a  debt;  that  after  the  note  sued  on 
was  so  made  and  delivered  to  the  said  plaintiffs  at  the  hands 
of  said  Max  Glasor,  the  agent  of  said  plaintifis,  as  aforesaid, 
the  defendant  entered  into  an  agreement  with  the  said  plain- 
tiffs, by  and  through  their  said  agent.  Max  Glasor,  to  pro- 
cure one  Samuel  Strauss  to  become  an  indorser  on  said  note, 
and  to  pledge  to  the  said  plaintiffs  collateral  security  to  his 
said  indorsement,  in  consideration  and  upon  condition  that 
this  defendant  should  be  released  from  any  and  all  liability 
upon  said  note^  as  maker  thereof,  and  that  the  said  Samuel 
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Strauss  should  assume,  and  be  held  for,  the  payment  of  the 
same ;  that  pursuant  to  such  agreement,  this  defendant  did 
procure  the  said  Samuel  Strauss  to  indorse  said  note,  and  to 
pledge  to  the  said  plaintiffs  collateral  security  to  his  said  in- 
dorsement, and  to  assume  the  payment  of  said  note ;  that 
the  plaintiff  received  from  their  said  agent  said  note  so  in- 
dorsed by  said  Samuel  Strauss,  as  well  as  the  collateral 
security  so  pledged  by  the  said  Samuel  S^^uss,  mth  fuU 
knowledge  of  the  premises,  and  with  full  knowledge  of  such 
agreement,  and  have  collected  a  large  sum  of  money  upon 
said  collateral  security,  the  amount  of  which  this  defendant 
does  not  know;  that  this  defendant  has  fully  paid  and  satis- 
fied to  the  said  Samuel  Strauss  the  sum  of  money  mentioned 
in  said  note,  and  that  a  suit  is  now  pending  in  the  circuit 
court  of  the  United  States,  for  the  district  of  Indiana, 
wherein  these  plaintiffs  are  plaintifis,  and  the  said  Samuel 
Strauss  is  defendant,  whereby  these  plaintiffs  are  seeking  to 
enforce  smd  note  gainst  the  said  Samuel  Strauss. 

Demurrers  for  want  of  sufficient  facts  were  sustained  to 
the  third,  fourth,  and  fiflh  paragraphs  of  the  answer,  and 
there  was  a  reply  of  general  denial  to  the  second  and  sixth 
paragraphs  of  the  answer. 

The  only  questions  before  us  in  this  case  are,  were  the 
third,  fourth,  and  fifth  paragraphs  of  the  answer,  or  either 
of  them,  good  ?  and  if  good,  could  not  all  the  evidence  that 
could  have  been  given  under  them,  or  either  of  them,  have 
been  given  under  the  second  and  sixth  paragraphs  of  the 
answer?  If  all  the  evidence  that  could  have  been  givtn 
under  the  third,  fourth,  and  fifth  paragraphs  might  have  been 
given  under  the  general  denial  and  the  second  and  sixth 
paragraphs  of  the  answer,  then  the  appellant  was  not  injured 
by  sustaining  demurrers  to  the  third,  fourth,  land  fifth  para- 
graphs. 

The  third  paragraph  of  the  answer  is  clearly  bad,  for  set- 
ting up  a  parol  agreement  contemporaneous  with  the  making 
and  endorsement  of  the  note,  by  which  the  maker  was  not 
to  be  held  liable  on  it. 
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The  fourth  paragraph  sets  up  and  alleges  a  similar  parol 
agreement  with  the  Glasors,  to  whom  the  note  first  passed  by 
the  blank  indorsement  of  Strauss,  but  does  not  allege  any 
notice  to  the  plaintiffs,  who  were  indorsees  and  holders  of 
commercial  paper.     For  this  defect  it  is  clearly  bad. 

The  fifth  paragraph  is  immensely  long,  and  for  that  reason 
we  omit  to  set  it  out ;  but  its  substance  is,  that  the  defend- 
ant had  some  arrangement  with  Glasor,  who  was  the  first 
holder  of  the  note  after  the  blank  indorsement  of  Strauss, 
the  payee,  that  the  defendant  was  not  to  be  held  liable  as 
maker,  and  setting  up  circumstances  to  show  that  in  that 
arrangement  or  agreement  Glasor  was  acting  as  agent  of 
the  plaintiffs,  and  seeking  to  bind  them  by  Glasor's  acts. 
Without  holding  that  the  paragraph,  in  its  great  length,  is 
good  or  bad,  we  hold  that  the  sixth  paragraph  sets  up,  in  sub- 
stance, the  same  matter,  and  that  all  the  evidence,  which 
might  have  been  given  under  the  fifth  paragraph,  could  have 
been  given  under  the  second  and  sixth  paragraphs  of  the 
answer,  and  therefore  no  injury  was  done  to  the  appellant 
by  sustaining  a  demurrer  to  it. 

The  case  was  tried  by  the  court ;  finding  and  judgment 
for  the  plaintiffs  for  the  amount  of  the  note.  On  the  trial 
the  appellant  (defendant  below)  offered  no  evidence  what- 
ever, though  he  had  two  paragraphs  of  his  answer  under 
which  he  might  have  proved  all  that  was  necessary  to  defeat 
a  recovery  on  the  note,  if  he  had  the  proper  evidence  to 
offer;  which  strongly  impresses  us  with  the  conviction  that 
his  whole  defence  had  no  merit  in  it. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant, 
with  two  per  cent  damages. 

U.  X  Hammond  and  y.  M,  yudah^  for  appellant 

A.  G.  Porter^  B.  Harrison^  and  C.  C.  Hines,  for  appellees. 
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APPEAL  from  the  Marion  Common  Pleas. 

Pettit,  J. — ^Tliis  case  is  the  same,  in  all  legal  respects, 
and  so  admitted  to  be  by  the  counsel  on  both  sides,  as  the 
case  of  Mitchel  v.  Noell,  ante,  p.  399,  and  must  abide  its  fate. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant, 
with  two  per  cent,  damages. 

U.  y.  Hammond  and  %  M.  yudak,  for  appellant 

A.  G.  Porter,  B.  Harrison,  and  C.  C.  Hines,  for  appellees. 
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Proceeding  Suppleiientary  to  Execution. — Section  $1^  of  the  Code, — The 
complaint  in  a  proceeding  supplementary  to  execution,  under  section  519  of  the 
code,  must  state  that  the  execution  debtor  has  property  which  he  unjustly  re- 
fuses to  apply  toward  the  satisfaction  of  the  judgment. 

SAUE.-^Section  $iZ  of  the  Code.-^ExeaOioH  Against  Fart  Only  of  judgment 
Defendants, — If  the  language  of  section  518  would  seem  to  contemplate  the 
issuing  of  an  execution  against  part  only  of  the  judgment  defendants,  it  must 
be  hdd  to  apply  to  cases  where  by  statute  for  any  cause  such  separate  execu- 
tion may  issue.  The  execution  should  issue  not  only  against  the  execution 
defendant^  but  also  against  the  replevin  bail,  to  authorize  proceedings  supple- 
mentary to  execution. 

APPEAL  from  the  Vanderburg  Circuit  Court. 

Downey,  J. — ^This  proceeding  was  commenced  under  the 
statute  relating  to  proceedings  supplementary  to  execution. 
2  G.  &  H.  260,  et  seq.  The  appellee  has  furnished  us  no 
brief,  and  we,  as  well  as  counsel  for  the  appellant^  are  at  a 
loss  to  know  whether  the  proceeding  is  intended  to  be  based 
on  section  518  or  on  519.  There  was  a  verified  complaint 
filed  by  the  plaintiffs,  in  which  they  state  the  recovery  of  a 
judgment  before  a  justice  of  the  peace  in  their  favor  against 
Che  appellant  and  her  husband,  who  had  died  after  the  ren- 
dition of  the  judgment,  and  before  the  commencement  of 
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this  proceeding,  the  filing  of  a  transcript  of  the  judgment 
and  the  statutory  affidavit  in  the  office  of  the  clerk  of  the 
Vanderburg  Common  'Pleas,  the  issuing  of  an  execution 
thereon  and  its  return  nulla  bana^  and  that  the  «aid  judg- 
ment remains  unpaid.  It  asks  an  order  to  said  appellant  to 
appear  and  answer  at  the  next  term  of  the  circuit  court  as 
to  her  property  in  said  county  of  Vanderburg.  The  tran- 
script, execution,  etc.,  or  copies  of  them,  are  filed  with  the 
complaint  and  referred  to  therein. 

The  defendant  moved  the  coiut  to  dismiss  the  proceeding, 
which  motion  was  overruled.  She  also  demurred  to  the 
complaint,  and  her  demurrer  was  overruled.  She  then 
answered,  and  there  was  a  reply,  trial  by  the  court,  finding 
for  the  plaintiffs,  motion  for  a  new  trial  made  by  the  defend- 
ant overruled,  and  judgment  for  the  plaintiffs. 

It  is  quite  evident  that  the  proceeding  cannot  be  sustained 
under  section  519;  for  the  complaint  fails  to  state  that  the 
judgment  debtor  has  property  which  she  unjustly  refuses  to 
apply  toward  the  satisfaction  of  the  judgment,  a  statement 
expressly  required  by  that  section.  The  fact  that  a  .return 
of  the  execution  is  alleged,  which  is  necessary  under  section 
518,  and  is  not  necessary  under  section  519,  and  the  £ict 
that  the  order  contemplated  by  section  518,  that  the  de- 
fendant appear  and  answer  as  to  her  property  in  the  county, 
is  asked,  satisfy  us  that  the  proceeding  was  intended  to  be 
predicated  upon  section  518,  and  that  if  it  can  be  sustained 
at  all,  it  must  be  under  that  section. 

We  are  of  the  opinion,  however,  that  the  judgment  can- 
not be  sustained  iinder  section  518. 

That  section  provides,  that  ''when  an  execution  against  the 
property  of  the  judgment  debtor,  or  any  of  several  debtors 
in  the  same  judgment,  issued  to  the  sheriiT  of  the  county 
where  he  resides,  or  if  he  do  not  reside  in  die  State,  to  the 
sheriff  of  the  county  where  the  judgment  is  rendered,  is 
returned  unsatisfied,  in  whole  or  in  part,  the  judgment  cred- 
itor, afler  such  return  is  made,  shall  be  entitled  to  an  order/' 
etc.    If  this  language  would  seem  to  contemplate  the  issuii^ 
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of  an  execution  against  paft  01^  of  the  judgment  defend- 
ants, it  must  be  held  to  apply  to  cases,  if  any  such  there  be, 
where  by  statute,  for  any  cause,  such  separate  execution 
may  issue.  As  a  general  rule,  the  execution  must  issue 
pursuant  to  the  judgment,  and  against  the  parties  who  are 
judgment  defendants,  and  not  agaiq^  a  part  of  them.  2  G. 
&  H.  p.  231,  sec.  411,  and  p.  267,  sec.  541. 

In  this  case  there  was  replevin  bail  upon  the  judgment 
entered  on  the  docket  of  the  justice  of  the  peace,  before  the 
transcript  was  filed,  as  appears  from  the  transcript  filed  widi 
the  complaint ;  and  the  execution  issued  by  the  clerk  was 
issued  against  the  appellant  alone,  and  not  against  her  and 
the  replevin  bail  jointly,  as  required  by  section  84,  2  G.  & 
H»  p.  602,  and  sec.  428,  p.  236.  Where  the  issuing  and  re- 
.turn  of  an  execution  are  required,  it  must  be  intended  that 
a  legal  execution  was  meant  The  return  of  the  sheriff  on 
&e  execution  was,  that  the  appellant  had  no  property  which 
be  could  find  on  which  to  levy  to  make  the  amount  of  the 
lexecution,  or  any  part  of  it  If  the  execution  had  gone  out 
.against  the  principal  and  the  replevin  bail  jointly,  as  required, 
the  money  might  possibly,  and  for  aught  that  appears,  have 
been  made  without  a  resort  to  this  proceeding.  At  all 
.events,  it  does  not  appear  from  the  record  that  a  legal  execu- 
tion fras  issued  and  returned  no  property  found,  and  hence 
there  was  no  valid  and  sufficient  foundation  for  the  making 
x>f  an  order  for  the  appellant  to  answer  as  to  her  property. 
This  defect  goes  back  to  the  commencement  of  the  pro- 

The  judgment  is  reversed,  with  posts,  and  the  cause  re- 
manded, with  instructions  to  dismiss  the  proceeding. 

P.  Mmer,  y.  R  McDonald,  %  M.  Butler,  and  E.  M.  Mc- 
Donald, for  appellant 

^.  >S.  Buchanan  and  H.  C.  Gooding,  for  appellees* 
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Practice. — Preponderance  of  Evidence. — ^The  court  below  having  seen  the  wit- 
nesses face  to  face,  heard  their  evidence,  perhaps  knowing  their  charactets  for 
truth  and  veracity,  and  having  seen  and  observed  their  willingness  and  readi- 
ness, or  reluctance  and  hesitancy,  in  answering  questions,  the  Supreme  Court 
will  not  reverse  its  action  in  overruling  a  motion  for  a  new  trial  on  the  ques- 
tion of  the  weight  of  evidence,  there  being  evidence  tending  to  support  the  find- 
ing of  the  jury. 

APPEAL  from  the  Howard  Common  Pleas. 

Pettit,  J. — ^The  appellee  sued  the  appellant,  to  recover 
for  work  and  labor  done  and  services  rendered  by  her  to  and 
for  the  appellant's  intestate  in  his  lifetime,  alleging  that  she 
had  served  him  for  twenty  years  with  an  understanding  and 
agreement  that  she  was  to  be  paid  for  her  services,  and, 
further,  that  if  she  outlived  him,  he  agreed  to  leave  her 
his  property.  Proper  issues  were  formed;  trial  by  jury; 
verdict  for  plaintiff  (appellee).  Motion  for  a  new  trial  over- 
ruled, and  judgment  on  the  verdict.  The  only  question  in 
the  case  is  on  the  evidence.  We  may  admit  that  if  this  was 
an  original  question  before  us  as  it  appears  in  the  record,  we 
should  not  have  found  as  the  jury  did,  or  ruled  as  the  court 
did  on  the  motion  for  a  new  trial ;  yet  there  is  evidence 
which  tends  to  show  the  right  of  the  plaintiff  below  to 
recover,  and  on  which  the  jury  were  justified  in  finding  as 
they  did,  and  the  court  in  ruling  as  it  did  in  overruling  the 
motion  for  a  new  trial. 

We  cannot  disturb  the  verdict  or  judgment  The  reasons 
for  this  rule  have  so  often  been  stated  that  it  is  hardly 
necessary  to  restate  them.  But  we  will  say  again  that  the  juiy 
and  court  below  saw  the  witnesses  face  to  face,  heard  their 
evidence,  may  have  known  their  characters  for  truth  and 
veracity,  saw  and  observed  their  willingness,  readiness,  or 
reluctance  and  hesitancy  in  answering  questions,  which  we 
cannot  see,  know,  or  judge  of,  as  the  written  evidence  is  pre- 
sented in  the  transcript. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 

M.  Bell  and  A.  S.  Bell,  for  appellant. 

C.  D.  Murray  f  for  appellee* 
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Warner  et  al.  v.  Campbell  et  al.  -w  ^ 

145    218 

Bill  of  Exceftioms.— 5^A«b>^  09tf,-^A  question  as  to  the  propriety  of  the     "^g     409! 

action  of  the  court  in  striking  out  a  paragraph  of  p^^'^'^g  can  only  be  pre-      f  I60       52| 

sented  to  the  Supreme  Court  by  bill  of  exceptions. 
Same. — Time. — ^A  bill  of  exceptions  must  appear  by  the  record  to  have  been  not 

only  signed,  but  also  filed,  within  the  time  limited  by  the  court. 
SuPREUB  CouKT.  —  Heheoring. — ^A  rehearing  will  not  be  granted  by  the 

Supreme  Court  in  order  to  enable  a  party  to  have  the  record  amended. 

APPEAL  from  the  Marion  Common  Pleas. 

Downey,  J. — ^The  appellees  sued  Isaac  Warner,  Simeon 
Warner,  and  James  W.  Wilson.  They  asked  no  judgment 
against  Wilson.  He  made  de&ult  After  issues  had  been 
made  as  to  the  Warners,  there  was  a  trial  by  jury,  verdict 
for  the  plaintiffs  against  them,  motion  by  Isaac  Warner 
alone  for  a  new  trial  overruled,  and  judgment  against  the 
two  Warners  for  the  amount  of  the  verdict.  The  appeal 
was  taken  by  both  the  Warners,  as  appears  by  the  notice 
which  was  served  on  the  appellees  and  the  clerk.  The  errors 
are  assigned  by  Isaac  Warner  alone.  Process  was  issued  by 
the  clerk  of  this  court  in  the  name  of  Isaac  Warner  alone, 
following  the  assignment  of  errors,  as  it  was  proper  to  do. 
Passing  over  these  apparent  irregularities,  we  will  consider 
the  questions  attempted  to  be  raised,  and  dispose  of  the  case. 

The  first  error  alleged  is,  that  the  court  improperly  struck 
out  the  third  paragraph  of  the  answer.  This  question  is 
not  reserved  by  bill  of  exceptions,  and  hence  we  cannot 
decide  it.  The  Indianapolis  Piano  Manuf^g  Co.  v.  TIte  First 
National  Bank^  33  Ind.  302,  and  cases  cited. 

The  error  assigned,  that  the  court  erred  in  refusing  a  new 
trial  on  the  motion  of  the  defendants,  covers  all  the  other 
questions  in  the  case.  This  question  depends  upon  the  &cts 
shown  by  the  bill  of  exceptions.  Sixty  days  were  given  in 
which  to  prepare  and  file  the  bill  of  exceptions.  The  judge 
says,  in  the  concluding  part  of  the  bill  of  exceptions,  ''And 
now,  within  said  sixty  days,  the  defendants  tender  their 
bill  of  exceptions,  which  is  approved  by  the  court  and  made 
a  part  of  the  record  of  this  cause,"  etc.    It  does  not  any- 
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where  appear  when  the  bill  of  exceptions  was  actually  filed. 
This  court  has  repeatedly  held  that  when  time  is  given  in 
which  to  file  a  l^ill  of  exceptions,  the  record  must  diow 
affirmatively  that  it  was  filed  within  the  time  given.  Peck  v. 
VanJdrk,  1 5  Ind.  1 59.  The  bill  of  exceptions  not  appearing 
to  be  properly  in  the  record,  we  cannot  decide,  therefore, 
whether  the  motion  for  a  new  trial  was  correctly  refused  or 
not,  but  should  presume  that  it  was. 
The  judgment  is  affirmed,  with  costs. 

On  Petition  por  a  Rehearing. 

Downey,  J. — ^We  are  asked  to  grant  a  rehearing  in  this 
case,  on  the  ground  that  the  clerk,  in  making  out  the  tran- 
script, failed  to  show  the  filing  of  the  bill  of  exceptions  in 
time ;  and  the  certificate  of  the  clerk  stating  when  the  bill  of 
exceptions  was  filed,  and  that  it  was  by  his  error  that  the 
transcript  does  not  show  when  it  was  filed,  is  presented  with 
the  petition  for  a  rehearing. 

We  regret  that  we  are  compelled  in  this  case,  as  we  are 
in  many  others  where  like  applications  are  presented,  to 
refuse  the  request.  The  writ  of  certiorari  is  freely  granted 
by  this  court,  on  a  proper  suggestion  of  diminution  of  the 
record,  at  any  time  before  the  cause  has  been  submitted,  and, 
indeed,  has  often  been  allowed  after  the  submission  of  *the 
cause.  It  has  not  been  the  practice  of  this  court  to  grant  a 
rehearing  that  the  record  may  be  amended.  Such  a  practice 
could  not  be  allowed.  It  is  not  the  practice  in  any  court  to 
allow  a  new  trial  or  a  rehearing,  merely  that  the  party  may 
amend  his  pleadings  and  present  the  case  in  a  new  form. 
We  should  make  little  progress  in  the  business  on  the  docket 
of  the  court,  dbould  we  allow  such  a  practice;  Counsel 
must,  in  this  court,  as  in  others,  examine  the  fecords  and 
papers,  and  see  that  they  are  correct  before  the  case  is  passed 
upon. 

Petition  overruled. 

G.  H*  Voss  and  B.  K  Davis^  for  appellants. 

N.  B.  TayUr  and  E.  Taylor^  for  appellees. 
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HxjFF  V.  Kimball,  Treasurer  of  State. 

Vu^hSiYSQ.'^Mandttit^^Treasurerpf  State.-^lVarrani.'^lo  Sustain  a  mandate 
against  the  treasury  of  state,  reqaiiing  him  to  pay  a  wanant  drawn  bj  the 
auditor  of  state,  July  13th,  1859,  on  the  swamp  land  fund,  and  presented 
for  payment  September  25th,  1869,  it  was  not  sufficient  that  it  was  alleged, 
(hat  tiiere  was  money  in  the  treasury  applicable  to  the  payment  when  the  war- 
Tant  was  drawn,  but  it  should  also  have  been  averred  that  there  were  sufficient 
funds  in  the  treasury  proper  to  be  so  applied  when  the  warrant  was  presented. 

APPEAL  from  the  Marion  Circuit  Court 

Downey,  J. — This  was  a  proceeding  by  mandate  instituted 
by  Huff  against  the  appellee,  to  compel  him  to  pay  a  war- 
rant drawn  on  the  treasurer  of  state  by  the  auditor  of 
state,  in  favor  of  one  Jacob  Merkle,  and  assigned  by  him  to 
the  appellant.  The  warrant,  a  copy  of  which  is  filed  with 
the  affidavit,  is  as  follows: 

"No.  9,055.    SWAMP  LANDS,  yASPER  CO.,    ^3,475-00 

STATE  OF  INDIANA. 

Treasxjry  Department,  Auditor's  Office,  ) 
Indianapolis,  July  13th,  1859.     / 

*'The  treasurer  of  state  will  pay  to  Jacob  Merkle  the  sum 

of  thirty-four  hundred  and  seventy-five  dollars  and 

cent^,  and  this  shall  be  his  warrant.    Services,  commissions, 
etc.  John  W.  Dodd,  Auditor  of  State." 

It  is  stated  in  the  affidavit  that  the  appellant  is  the  holder 
and  owner  of  the  warrant ;  that  the  warrant  was  duly  regis- 
tered on  the  boc^s  in  the  office  of  the  auditor  at  the  date  of 
its  issue,  and  that  the  then  treaau-er  of  state  of  said  State  of 
Indiana  had  due  and  legal  notice  thereof;  that  at  the  date  of 
issuing  said  warrant  there  were^  as  affiant  is  informed  and  be- 
lieves, fimds  m  the  hands  of  the  treasurer  of  state,  as  such, 
not  -otherwise  appropriated,  applio^le  to  the  payment  of 
said  warrant;  out  of  which  it  might  have  been  paid.  Affi- 
ant further  says  that  in  the  year  1861,  Merkle,  for  a  valuable 
consideration,  assigned  said  warrant  to  him  by  indorsement 
thereon  under  his  hand ;  that  before  the  making  of  this  affi- 
davit, on  the  25th  day  of  September,  1869,  at  the  office  of 
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the  treasurer  of  said  State,  within  business  hours,  he  pre- 
sented the  said  warrant  to  the  said  Kimball,  then  and  still 
treasurer  of  state,  and  demanded  payment  of  the  same, 
which  he  then  and  there  refused,  and  still  refuses  to  make,  in 
whole  or  in  part,  and  it  still  remains  unpaid;  wherefore,  etc. 

The  defendant  demurred  to  the  affidavit,  and  his  demur- 
rer was  sustained,  and  final  judgment  rendered  for  the 
defendant. 

The  sustaining  of  the  demurrer  is  the  error  assigned. 
There  is  a  motion  made  by  the  appellee,  based  on  an  affidavit 
of  his,  stating  that  on  the  pth  day  of  February,  1 871,  he 
ceased  to  be  treasurer  of  state,  and  James  B.  Ryan  became 
his  successor  in  that  office,  in  which  he  asked  that  the  appeal 
may  for  that  reason  be  dismissed.  The  questions  presented 
may  be  stated  as  follows : 

First.  Should  the  appeal  be  dismissed  for  the  reason  as- 
signed ? 

Second.  If  not,  is  the  warrant  assignable  or  negotiable  so 
as  to  enable  Huff,  as  the  assignee  or  indorsee,  to  maintain  the 
action  upon  it? 

Third.  Are  the  facts  stated  in  the  affidavit  sufficient  to 
justify  the  issuing  of  a  peremptory  mandate  ? 

As  we  have  reached  a  conclusion  on  the  last  point  in  favor 
of  the  appellee,  it  will  not  be  necessary  that  we  shall  decide 
the  other  questions. 

It  is  insisted  with  reference  to  this  third  point  by  the  ap- 
pellant, *'  that  the  issuing  of  the  warrant  was  an  appropria- 
tion of  the  amount  it  called  for  from  the  time  the  treasurer 
had  notice  of  the  issuing  of  the  warrant,  and  that  from  that 
time  the  money  was  held  in  the  treasury  in  trust  for  the 
holder  of  the  warrant,  and  by  presumption  of  law  it  remained 
in  the  hands  of  the  treasurer  when  the  demand  was  made." 
The  position  contended  for  amounts  to  this,  that  when  such 
a  warrant  is  drawn  by  the  auditor  upon  the  treasuer  of  state, 
and  duly  registered  by  him,  and  the  treasurer  has  notice  of 
this,  as  it  is  alleged  he  had  in  this  case,  the  treasurer  must 
thereafter  hold  the  amount  of  money  called  for  by  the  war- 


MAY  TERM,  1872.  413 

Httff  V,  Kimball,  Treasurer  of  State. 

rant  in  trust  for  the  party  in  whose  favor  the  warrant  is 
drawn,  and  that  such  party,  or  his  assignee  or  indorsee,  may 
at  any  time  thereafter  demand  and  receive  the  amount. 

The  warrant  in  this  case  was  drawn  July  13th,  1859,  and 
was  never  presented  until  September  25th,  1869,  more  than 
ten  years  afterward.  If  the  sum  of  money  becomes  set  apart 
and  specially  appropriated  in  trust  for  the  party  who  holds 
the  warrant,  must  each  successive  treasurer  receive  it  from 
his  predecessor,  and  hold  it  in  trust  from  year  to  year  and 
from  term  to  term?  We  cannot  think  so.  We  have  exam- 
ined the  statutes  on  the  subject  of  the  sale,  etc.,  of  the  swamp 
lands  and  the  duties  of  the  auditor  and  treasurer  of  state  re- 
lating thereto,  and  find  no  provision  justifying  such  conclu- 
sion. The  warrant  is  not  payable  out  of  the  general  fund, 
but  out  of  the  swamp  land  fund  of  the  particular  county  in 
the  hands  of  the  treasurer  of  state.  We  think  it  should 
have  appeared  that  there  was  money  in  the  hands  of  the 
treasurer  when  the  order  was  presented,  applicable  to  its  pay- 
ment, and  that  it  is  not  enough  to  allege  that  the  money  was 
in  the  hands  of  the.  treasurer  when  the  warrant  was  drawn. 
The  seventh  section  of  the  act  tO'provide  a  treasury  system, 
Acts  of  1859,  P*  23O9  provides  that  if  there  be  money  of 
such  fund  in  the  treasury  when  the  warrant  is  presented,  the 
treasurer  shall  pay  it,  and  not  otherwise.  The  warrant  could 
not  have  been  paid  out  of  any  other  fund  than  the  swamp 
land  fund  of  the  particular  county,  and  if  that  fund,  suppos- 
ing it  to  have  been  in  the  treasury  when  the  order  was 
drawn,  had  been  improperly  paid  out,  it  would  be  a  question 
whether  the  State  could  be  made  Lable  to  pay  it  out  of  the 
general  fund,  or  whether  the  remedy  would  not  be  against 
the  officer. 

The  judgment  is  affirmed,  with  costs. 

S.  A.  Huffznd  B.  W.  Langdm,  for  appellant 

y.  N.  ISmbdU^  for  appellee. 
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Contract.— -SSAft^r  Perfbrmanc€.^Staiuie  ef  J^auA. — "Wlitr^  a  fatber  in. 
dttced  his  danglifeec,  her  hnsbaadaad^faiMren,  to  bwakqp  their  voadfiioe  and 
move  a  long  jotnnqr*  at  oonsidetaSle  eiqpe&sey  to  a  place  near  his  home,  that 
he  might  enjoy  their  companionship,  by  a  promise  to  convey  land  to  the 
daughter,  and  he,  accordingly,  purchased  and  placed'  them  in  possession  of 
land  upon  which  they  madevalaable  imptoTements,  and  of  -which  he  made  a 
deed,  but  had  not  delivered  it  to  bb  danghtftr  when  she  died; 

Held^  in  an  action  by  the  husband  and  chil^bren  (after  the  death  of  the  dang^iter), 
against  the  father,  for  specific  perfonnance  of  the  contract,  that  there  was  a 
good  and  valuable  consideration  for  the  contract,  it  was  not  within  the  statute 
of  frauds,  and  must  be  enforced  in  their  fiivor. 

Sasib. — ^ZVman^il— The  iather  wholly  denying  any  oblig»tian  to  perfana  said 
equitable  contract,  a  demand  of  him  for  a  deed  was  not  necessaiy  to  entitle 
the  husband  and  children  to  maintain  said  action. 

.  APPEAL  from  the  Tipton  Circuit  Court 

Pettit,  J. — ^This  suit  was  brought  by  the  appellees  against 
the  appellant  for  a  specific  perfonnance,  and  the  following  is 
the  full  complaint  in  the  case: 

"Thomas  E.  Henry,  for  himself,  and  Clara  Henry  and 
Matt  S.  Henry,  infants,  under  the  age  of  twenty-one  years, 
by  the  said  Thomas  E.  Henry,  their  fether  and  guardian, 
plaintifls,  complain  of  Joel  Law,  defendant,  and,  complain- 
ing, say  that  said  defendant,  Joel  Law,  is  and  was  the  father 
of  one  Jane  Henry,  now  deceased,  late  wife  of  the  said 
Thomas  E.  Henry  and  mother  of  the  said  Clara  and  Matt 
S.  Henry;  that  said  defendant  is  a  man  of  easy  circum- 
stances in  life,  and  is  and  was  at  the  time  of  Ae  making  of 
the  contract,  hereinafter  stated,  worth  forty  thousand  dollars, 
and  the  father  of  seven  children,  six  of  whom  are  now  liv- 
ing; that  heretofore,  to  wit,  on  the  1st  day  of  September, 
1867,  said  plaintiff,  Thomas  E.,  together  with  his  wife  tfien 
living,  and  the  said  Clara,  their  infant  child,  were  residing 
and  living  m  Shelby  county,  in  the  State  of  Indiana,  sur- 
rounded with  fnends  and  relatives,  and  although  poor,  were 
in  prospering  circumstances  in  life,  and  that  the  said  Joel 
Law  was,  and  for  some  time  had  been,  a  resident  of  Tipton 
county,  in  said  State;  that  said  defendant,  Joel  Law,  being 
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desirous  of  the  associatioh  of  hift  children,  and  desiring  that 
said  plaintifT,  his  wife  and  chfld,  should  reside  near  to,  and  in 
the  immediate  neighborhood  with  him,  he,  the  said  defendant, 
in  order  to  induce  said  plaintiff  and  bis  said  wife,  then  living, 
to  remove  to  Tipton  county,  and  in  the  imniedfate  neighbor- 
hood of  said  defendant,  promised  and  agreed  that  if  the  said 
Thomas  K  Henry,  together  with  his  family,  would  remove  to 
Tipton  county,  as  aforesaid,  the  said  defendant  would  pur* 
chase  for  and  deed  to  the  said  Jane  Henry  thirty-five  or  forty 
acres  of  land,  in  said  Tipton  county,  in  the  State  of  Indiana^, 
and  the  plaintiffs  aver  that,  in  consideration  of  the  aforesaid 
inducement,  promise,  and  agreement  of  said  defendant,  he, 
the  said  Thomas  E.,  together  with  his  family,  did  remove 
to  said  Tipton  county,  Indiana,  in  consideration  of  die  afore* 
said  promise  of  said  defendant;  that  in  said  removal,  as 
aforesaid,  said  plaintiflf,  Thomas  R,  incurred  a  great  loss  of 
time  and  incurred  a  large  expense,  to  wit,  one  hundred  dollars; 
that  upon  the  plaintiffs^  arrival  in  said  Tipton  county,  said 
defendant  was  the  owner  of  a  house  and  three  acres  of 
ground,  which  said  house  was  situated  in  said  Tipton  county, 
and  in  the  immediate  neighborhood  of  said  defendant ;  that 
said  defendant  was  Aen  negotiating  for  thirty-two  acres  more 
adjoining  to  and  connected  with  said  three  acres  as  aforesaid, 
idxich  two  pieces  constitute  and  are  the  south-west  quarter 
of  the  south-west  quarter  of  section  number  twelve,  town- 
ship number  twenty-one,  north  of  range  number  three  east, 
except  that  part  of  said  described  real  estate  that  is  situate 
south  of  the  Tipton,  Tetersburg,  and  Berlin  Gravel  Road, 
said  pieces  of  land  then  being  owned  and  then  being  nego- 
tiated for  containing  thirty-five  acres,  and  of  the  worth  of 
one  thousand  five  hundred  dollars ;  and  that  defendant,  in 
pursuance  of  his  said  promise  and  agreement,  put  said  plain- 
tiff, Thomas  E.,  and  his  said  wife  into  possession  of  said 
three-acre  tract  of  ground,  and  further  promised  and  agreed 
by  and  with  plaintiff  and  his  said  wife  that  as  soon  as  he,  the 
said  defendant,  obtained  a  title  to  said  thirty-two-acre  tract, 
he  would  convey  the  whole  of  said  thiity-five  acres  to  said 
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Jane  Henry;  that  afterward,  to  wit,  on  the day  of 


^  1 86-,  said  defendant  obtained  deeds  for  ssud  thirty-two- 
acre  tract  of  land ;  that  in  pursuance  of  his  said  promise  and 
contract,  he  immediately  put  said  plaintiff  and  his  wife  into 
possession  of  said  thirty-two-acre  tract  of  land;  and  plain- 
tiffs aver  that  said  Jane  Henry,  by  herself  and  her  said  hus- 
band, made  permanent  and  lasting  improvements  on  said 
real  estate,  to  wit,  to  the  amount  of  one  hundred  dollars  ; 
and  the  plaintiffs  further  aver  that  said  defendant,  in  further 
consummation  of  said  contract,  did,  on  the  i8th  day  of 
September,  A.  D.,  1869,  make,  execute,  and  acknowledge 
his  certain  warranty  deed,  a  copy  of  which  is  filed  herewith 
and  made  a  part  of  this  complaint,  conveying  to  said  Jane 
Henry  the  thirty-five  acres  of  real  estate  hereinbefore  de- 
scribed ;  that  before  the  delivery  of  said  deed  to  the  said 
Jane  Henry,  to  wit,  on  the  15th  day  of  November,  1869,  the 
said  Jane  Henry  departed  this  life,  leaving  as  her  sole  heirs 
at  law  her  said  husband,  Thomas  E.  Henry,  and  her  two 
infant  children,  Clara  and  Matt  S.  Henry.  Plaintiffs  herein 
say  that  said  defendant  has  failed  and  refused  to  deliver  said 
deed,  and  failed  and  refused  to  convey  said  real  estate  to 
these  plaintiffs,  or  either  of  them ;  wherefore,  plaintifis  ask 
the  court  to  order  the  delivery  of  said  deed  to  said  plaintiff, 
or  to  order  the*  defendant  to  convey  said  real  estate  to  said 
plaintiffs,  in  equal  proportions  to  said  plaintifis,  and  on  &il- 
ure  of  the  defendant  so  to  do,  then  to  appoint  a  commis- 
sioner to  make  such  conveyance,  and  such  other  relief  as 
may  be  just  and  proper." 

To  this  complaint  there  was  a  demurrer  for  want  of  suffi- 
cient facts  overruled,  and  exception  taken. 

Was  this  ruling  right?  We  hold  that  it  was,  and  most 
clearly  equitable. 

All  the  consideration  asked  or  agreed  upon  was  paid,  both 
good  and  valuable;  good,  the  companionship  of  his  daughter 
and  her  family;  valuable,  the  breaking  up  a  residence  and 
moving  a  long  journey  at  considerable  expense ;  and  under 
all  the  circumstances,  and  as  it  was  all  the  defendant  asked 
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for,  and  estimated  the  land  worth,  we  hold  that  the  consider- 
ation was  adequate  and  sufficient  It  is  clear,  to  our  mind, 
from  the  whole  case,  that  if  his  daughter  had  lived  a  short 
time  longer  (as  we  gather  from  the  case  she  died  from  the 
effects  of  giving  birth  to  her  second  child,  Matt  S.),  the 
deed  would  have  been  delivered  to  her ;  but  on  her  death, 
and  when  there  was  a  greater  necessity  that  he  should  com- 
ply with  his  contract  to  Jier  bereaved  husband  and  infant 
children,  he  most  unconscionably  refused  to  do  so.  Posses- 
sion was  given  and  taken,  and  valuable  improvements  made. 
The  plaintiffs  and  their  ancestor  having  done  all  that  tliey 
could  or  were  required  to  do,  the  case  is  not  within  the  statute 
to  prevent  frauds.  A  statute  made  to  prevent,  should  not  be 
allowed  to  protect  and  consummate,  frauds,  which  would  be 
its  effect  if  this  contract  could  not  be  enforced.  We  shall 
not  give  our  sanction  to  so  great  a  wrong  as  this  would  be. 

It  is  objected  that  the  complaint  contains  no  averment  of  a 
demand  for  a  deed  before  suit  brought.  None  was  neces- 
sary. When  a  man  is  bound  in  equity  to  do  a  certain  thing, 
and  he  wholly  denies  his  obligation  or  duty  and  the  right  of 
the  plaintiff  to  recover,  no  demand  is  required.  Bnue  v.  7i7- 
son^  25  N.  y.  194,  Heard  v.  Lodge,  20  Pick.  61,  and  many 
other  authorities  that  we  might  cite,  fully  warrant  this  ruling. 

An  answer  of  the  statute  to  prevent  frauds  was  filed,  and 
a  demurrer,  for  want  of  sufficient  facts,  was  filed  to  it  and 
sustained,  and  exception  taken.  There  was  no  error  in  this. 
The  complaint  shows  that  the  contract  was  not  in  writing,  but 
seeks  to  take  the  case  out  of  the  statute  by  showing  payment, 
possession,  and  valuable  improvements,  and  hence  an  answer 
that  it  was  not  in  writing  was  unnecessary  and  improper. 

There  was  a  trial  by  jury  and  verdict  for  the  plaintiffs.  Mo- 
tion for  a  new  trial  for  the  reasons,  first,  that  the  verdict  of  the 
jury  is  not  sustained  by  sufficient  evidence;  second,  that  the 
verdict  of  the  jury  is  contrary  to  law.  The  evidence  is 
somewhat  conflicting,  but  we  think  it  covers  and  sustains,  by 
a  large  preponderance,  the  allegations  of  the  complaint. 
Vol.  XXXIX.— 27 
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The  general  denial  was  filed  to  the  complaint,  and  on  this 
issue  the  case  was  tried.  If  the  evidence  had  been  more 
conflicting,  but  had  shown  that  there  was  any  evidence  that 
reasonably  sustained  the  verdict,  we  would  not  disturb  the 
verdict  of  the  jury  or  judgment  of  the  court  The  reason 
of  this  rule  has  so  often  been  stated  that  we  deem  it  un- 
necessary to  repeat  it  or  refer  to  the  cases.  It  follows  that 
the  verdict  is  not  contrary  to  law. 

The  judgment  and  decree  is  in  all  things  affirmed,  at  the 
costs  of  the  appellant^ 

y.  Green,  D.  Waugk,  G.  H.  Vass,  B.  F.  Davis,  and  %  A. 
Holman,  for  appellant 

N.  R.  Overman,  for  appellees. 

^Petition  for  a  rehearing  oveimled. 


Crown  Hill  Railway  Company  v.  Armstrong. 

Street  Railroad. — OmirilnUionsj-^Datnages, — ^Where  contributions  are  maite 
to  secure  the  building  of  a  street  raikoad,  and  the  regular  running  of  carstber^ 
on  a  specified  number  of  dailf  trips,  the  company  receiving  such  contributioos 
may  stipulate  that  the  damages  for  a  failure  to  comply  with  these  conditioDS 
shall  be  the  sum  contributed  and  interest  thereon  from  the  date  of  failure. 

Same. — Contract. — Mutuality, — QmsideratioH, — Signing, — Such  a  stipukdoo, 
it  was  held,  was  not  void  for  want  of  mutuality,  or  of  consideration,  thoagii 
not  signed  by  the  party  making  the  subscription,  the  obligation  on  his  part 
being  evidenced  by  his  promissory  note,  previously  executed,  which  was  paid 
by  him  upon  the  execution  by  the  company  of  the  instrument  containing  said 
stipulation,  the  company  having  verbally  .agreed,  at  the  time  of  the  execotiaD 
of  said  note,  that  the  maker,  who  was  interested  in  the  maintenance  of  the 
.Toad,  should  have  some  security  for  its  permanent  workings  and  the  instni- 
>ment  containing  said  stipulation  purporting  to  be  made  in  consummation  of  said 
verbal  agreement. 

APPEAL  from  the  Marion  Circuit  Court 

Downey,  J. — ^The  appellee  sued  the  appellant,  and  had 

Judgment  against  it,  from  which  it  appeals  to  this  court  The 

Crown  Hill  Sailway  Company  was  organized  to  construct  a 

irailroad  from  the  city*  of  Indianapolis  to  Crown  Hill  Gem* 
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etery.  On  the  31st  day  of  July,  1866,  Armstrong,  in  con- 
sideration of  the  benefits  to  result  to  him  from  the  construc- 
tion of  the  road,  executed  to  the  company  two  notes,  by  one 
of  which  he  promised  to  pay  to  the  company  twenty- five 
hundred  dollars  at  the  commencement  of  the  construction 
of  the  road,  and  by  the  other  he  promised  to  pay  to  the  com- 
pany a  like  amount  on  the  running  of  the  cars  on  the  road. 

On  the  14th  day  of  August,  1866,  the  following  agreement 
was  entered  into  by  and  between  the  said  railroad  company 
and  the  Citizens'  Street  Railway  Company  of  Indianapolis : 

''This  agreement,  made  and  entered  into  this  14th  day 
of  August,  1866,  between  the  Crown  Hill  Railway  Com- 
pany, a  corporation  organized  under  the  laws  of  Indiana, 
party  of  the  first  part,  and  the  Citizens'  Street  Railway  Com- 
pany of  Indianapolis,  a  corporation  organized  under  the 
laws  of  Indiana,  party  of  the  second  part,  witnesseth: 

"That  whereas  the  party  of  the  first  part  were  organized 
for  the  purpose  of  furnishing  a  cheap,  convenient,  and  speedy 
means  of  access  for  the  citizens  of  Indianapolis  and  its  vi- 
cinity to  Crown  Hill  Cemetery,  as  well  as  to  accomodate  the 
citizens  along  and  adjacent  to  the  line  of  their  road  in  trav- 
elling to  and  from  the  city  of  Indianapolis,  and  in  aid  of 
their  said  purpose  divers  persons  in  the  vicinity  of  said  road 
have  contributed  as  a  donation  the  sum  of  ten  thousand 
dollars,  and  have  also  granted  the  right  of  way  on  the  sole 
condition  that  the  said  road  shall  be  built,  suitably  stocked, 
kept  in  repair,  and  so  operated  and  run  as  to  afford  them 
reasonable  accommodation  in  travelling  to  and  from  the  city 
of  Indianapolis; 

''Now,  therefore,  for  the  purpose  of  more  effectually  ac- 
complishing their  said  purpose,  the  said  party  of  the  first 
part  have  resolved  to,  and  have  entered  into  a  contract  with 
the  said  party  of  the  second  part,  on  the  terms  and  condi- 
tions following,  to  wit: 

"ist  The  party  of  the  first  part  hereby  agrees  to  construct 
and  complete,  at  their  own  cost,  within  ninety  days  from  this 
date,  according  to  the  plans  and  specifications  for  the  con- 
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struction  of  said  road  contained  in  a  contract  made  by  and 
between  said  Crown  Hill  Railway  Company  and  Elijah  S. 
Alvord  and  Calvin  Fletcher,  a  railroad  track  from  the  end  of 
the  Citizens'  Street  Railway,  at  the  crossing  of  Tinker  and 
Illinois  streets,  in  the  city  of  Indianapolis,  to  the  west  gate- 
way of  Crown  Hill  Cemetery  on  the  Michigan  road,  with 
the  necessary  spurs  and  switches  suitable  for  use  as  a  street 
or  horse  railroad. 

''2d.  In  consideration  of  the  stipulation  hereinafter  con- 
tained, the  party  of  the  first  part  hereby  perpetually  lease, 
free  of  all  charge  to  the  party  of  the  second  part  forever, 
their  said  railroad,  to  be  completed  as  aforesaid,  including 
the  track,  grading,  iron,  and  all  the  structures  thereon  or 
pertaining  theroto,  together  with  the  right  of  way,  the  right 
to  use  and  operate  the  same,  and  taking  tolls  thereon. 

''3d.  The  party  of  the  second  part  agrees  to  stock  and 
equip  the  said  road  in  a  manner  suitable  and  sufficient  to 
furnish  ample  accommodations  f9r  all  persons  desiring  to 
travel  on  the  same,  and  especially  for  funerals  to  Crown  Hill 
Cemetery,  and  to  keep  the  said  road  amply  stocked  and 
equipped  for  both  puxposes ;  and  also  to  keep  the  said  road 
in  good  repair  forever;  and  further,  if  the  party  desires  at 
any  time  to  make  any  changes,  additions,  or  improvements 
whatever  in  or  upon  said  road,  they  shall  have  the  privily 
of  doing  so,  but  at  their  own  expense;  except  that  this  per- 
mission shall  not  include  any  change  in  the  route  of  the  road 
as  first  established,  without  the  written  approval  of  the  said 
Crown  Hill  Railway  Company ;  and  the  party  of  the  Hist 
part  shall  in  no  event  be  liable  for  any  cost  or  expense  what- 
ever for  anything  connected  with  the  said  road  or  bridges 
thereof,  its  management,  operation,  change,  addition,  or  im- 
provements, including  all  taxes,  income,  or  other  pubUc 
charges  on  the  road,  after  the  same  shall  have  been  com- 
pleted and  finished  as  hereinbefore  provided  for. 

"4th.  The  said  road  shall  be  operated  by  the  party  of  the 
second  part  so  as  to  answer  all  reasonable  demands  of  travel, 
and'  accommodate  the  wants  and  convenience  of  persons 
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residing  along  and  near  its  line ;  and  to  this  end»  there  shall 
be  run  not  less  than  six  round  trips  a  day,  except  that  on 
the  Sabbath  day  not  more  trips  shall  be  required  than  rea- 
sonably to-  accommodate  the  residents  near  the  road  in  at- 
tending church  services  in  the  city.  Suitable  funeral  cars 
shall  also  be  furnished  at  all  reasonable  times  for  funerals. 

"Sth.  The  fare  or  toll  for  conveying  passengers  between 
Tinker  street  and  the  gate  of  Crowa  Hill  Cemetery  shall 
not  exceed  fifteen  cents  either  way  for  a  single  trip,  and 
twenty-five  cents  for  a  round  trip  out  or  in  and  back  during 
the  same  day.  Tickets  for  said  round  trip,  except  for 
funerals,  to  be  furnished  and  purchased  at  the  office  of  the 
company  of  the  second  part  The  fare  for  conveying  per- 
sons attending  funerals  from  any  part  of  the  city  of  Indian- 
apolis whence  the  funeral  is  to  proceed,  used  by  said  street 
railway  company,  shall  not  be  more  than  the  established 
fare  for  a  round  trip  for  conveying  other  passengers  between 
Tinker  street  and  Crown  Hill  Cemetery;  except  the  funeral 
car  or  car  conveying  the  corpse,  the  relatives  and  the  pall- 
bearers, to  the  extent  of  twenty  persons,  shall  be  estimated 
as  containing  thirty  passengers^  and  shall  be  charged  at  the 
established  rate  of  fare  aa  containing  the  number  of  thirty 
persons  for  a  round  trip;  and  the  fare  for  persons  residing  on 
or  near  the  line  of  said  railway  between  the  Westfield  Gravel 
Road  and  Michigan  Road  shall  not  be  more  than  five  cents 
between  Washington  street  and  the  said  Fall  Creek  bridge 
on  said  railway,  and  the  same  fare  for  persons  visiting  said 
grounds. 

'^6th.  And  it  is. further  expressly  agreed  and  stipulated 
that  the  aforesaid  perpetual  lease  is  upon  the  express  condi- 
tion tb^  the  party  of  the  second  part  shall  in  all  respects 
keep,  perform^  and  observe  all  the  agreements,  contracts, 
and  stipulations  by  them  to  be  kept,  performed,  and  observed ; 
and  that  in  case  they  shall  fail  or  neglect  to  keep,  perform, 
and  observe  the  same,  or  any  one  of  them  at  any  (ime  for  a 
continuous  period  of  thirty  days,  unless  prevented  by  provi- 
dential or  unavoidable  circumstances,  they  shall  forfeit  all 
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their  rights  under  this  contract,  and  all  the  property  and 
franchises  herein  granted  to  them,  and  the  same  shall  revert 
to  and  become  the  property  of  the  party  of  the  first  part  as 
fully  to  all  intents  and  purposes  as  if  this  contract  had  never 
been  made;  and  in  such  case  the  party  of  the  first  part  may, 
at  their  discretion,  re-enter  upon  and  take  possession  of  all 
the  property,  rights,  and  franchises  hereby  conveyed. 

*'  7th.  It  is  further  mutually  agreed  by  the  parties  hereto, 
that  if  at  any  future  time  it  shall  be  discovered,  or  if  it  shall 
be  decreed  by  competent  counsel  that  any  other  or  further 
conveyances,  contracts,  or  assurances  are  necessary  to  carry 
into  full  and  complete  effect  the  purposes  of  this  contract  in 
good  faith,  then  the  same  shall  be  forthwith  executed  and 
submitted  by  the  proper  party. 

"In  testimony  whereof,  the  parties  have  caused  these 
presents  to  be  signed  by  their  respective  presidents,  and  to 
be  attested  by  their  respective  seals  hereunto  attached. 

*'  T.  A.  Morris,  President 
^  Crown  Hill  Railway  Company. 
"E.  S.  Alvord,  President 
**  Citizens'  Street  Railway  Company. 
"  W.  H.  Engush,  Treasurer." 

On  the  8th  day  of  May,  1867,  the  following  agreement, 
on  which  the  suit  is  predicated,  was  executed  by  and  be- 
tween the  Crown  Hill  Railway  Company  and  John  Arm- 
strong and  others  named  therein : 

*'This  agreement,  made  the  8th  day  of  May,  1867,  be- 
tween the  Crown  Hill  Railway  Company,  a  corporation  or- 
ganized under  the  laws  of  the  State  of  Indiana,  of  the  first 
part,  and  John  Armstrong,  W.  Clinton  Thompson,  James 
W.  Green,  George  H.  Chapman,  Garrison  W.  Aired,  Langs- 
dale  &  Buckhart,  Joseph  Moore,  G.  Schurmann,  and  John 
H.  Lozier,  of  the  second  part,  witnesseth :  that,  whereas  the 
several  individuals  who  are  parties  of  the  second  part  have 
subscribed  and  paid  a  large  amount  toward  the  construction 
of  the  Crown  Hill  Railway,  and  are  interested  in  maintain- 
ing and  the  successful  working  of  said  railway;  and  whereas 
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said  railway  has  been  and  is  now  completed;  and  whereas 
said  Crown  Hill  Railway  Company  have  made  a  perpetual 
lease,  free  of  all  charges,  to  the  Citizens'  Street  Railroad 
Company  of  Indianapolis,  in  consideration  of  certain  agree- 
ments and  stipulations  and  undertakings  of  the  said  Citizens' 
Street  Railroad  Company  of  Indianapolis;  and  whereas 
one  instalment  of  said  subscription  is  yet  unpaid,  and  in 
order  to  secure  the  assent  of  said  subscribers  to  the  arrange- 
ment with  the  Citizens'  Street  Railroad  Company  of  Indian- 
apolis, and  because  when  the  subscriptions  were  made  it  was 
understood  that  the  subscribers  should  have  some  security 
for  the  permanent  and  constant  maintaining  and  working  of 
said  railway;  now,  therefore,  it  is  agreed  that  the  party  of 
the  first  part  will  make  no  modification  or  change  of  contract 
and  perpetual  lease  heretofore  referred  to,  executed  by  the 
party  of  the  first  part,  with  and  to  the  Citizens'  Street  Rail- 
road Company,  from  perpetually  running  said  railroad  ac- 
cording to  their  contract  with  said  party  of  the  first  part, 
without  the  consent  of  the  parties  of  the  second  part  per- 
sonally given,  or  by  their  authorized  agent,  or  agents,  or 
representatives.  And  the  party  of  the  first  part  agree  also 
that  they  will  at  all  times  promptly  enforce,  by  all  legal 
means,  the  said  contract  existing  between  them  and  the  Cit- 
zens'  Street  Railroad  Company  of  Indianapolis.  And  if  at 
any  time  the  party  of  the  first  part  shall  neglect  or  fail  to 
enforce  said  contract  with  the  Citizens'  Street  Railroad  Com- 
pany of  Indianapolis,  or  prosecute  for  damages  for  any 
breach  thereof,  then  the  party  of  the  second  part,  or  any 
part  of  them,  may,  in  the  name  of  the  party  of  the  first 
part,  by  all  legal  means,  enforce  said  contract  with  the  Citi- 
zens' Street  Railroad  Company  of  Indianapolis^  and  prose- 
cute the  same  for  damages. 

''And  it  is  further  agreed,  that  if  at  any  time  the  said 
Crown  Hill  Railway  shall  cease  to  be  operated  in  the  same 
manner  as  in  said  agreement  named,  between  the  cemetery 
and  the  city  of  Indianapolis,  except  for  such  time  or  times 
as  may  be  reasonably  necessary  for  proper  repairs,  then  the 
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second  party  shall  be  entitled  to  recover  from  said  first  party 
the  amount  that  each  shall  have  paid  as  a  donation  for  the 
construction  of  said  road,  witfi  interest  from  the  date  of 
ceasing  to  operate  the  road. 

"  In  witness  whereof,  the  said  parties  have  hereunto  set 
their  hands  and  seals. 

*'The  Crown  Hill  Cemetery  Railway  Company, 

"By  T.  A.  Morris,  President." 

Armstrong  paid  off  the  note  which  was  first  to  mature, 
prior  to  the  execution  of  this  last  contract,  and  paid  the 
other  one  on  the  nth  day  of  May,  1867,  three  days  after  its 
execution. 

It  is  alleged  in  the  complaint  that  the  Citizens*  Street 
Railway  Company  of  Indianapolis  has  not,  nor  has  any 
other  person  or  company,  oh  their  behalf,  run  cars  upon  said 
Crown  Hill  Railway,  or  operated  it  so  as  to  answer  all 
reasonable  demands  of  travel  and  accommodate  the  wants 
and  conveniences  of  persons  residing  along  and  near  its  Kne, 
nor  have  there  been  six  round  trips  a  day,  except  Sundays, 
since  the  ist  day  of  November,  1867,  nor  more  than  three 
trips  a  day  for  one-half  of  the  time  since  that  date,  nor  more 
than  four  trips  a  day  for  the  other  half  of  the  time  since 
that  date;  so  that  persons  could  not  pass  from  one  end  of 
the  line  of  the  road  to  the  other,  or  to  or  from  intermediate 
points  of  the  road  by  means  of  the  cars,  except  at  long  in- 
tervals of  three  or  four  hours,  or  return  without  waiting  long 
intervals  of  three  or  four  hours,  which  did  not  answer  the 
wants  or  convenience  of  the  persons  residing  sdong  said 
.road;  and  that  the  Citizens'  Street  Railway  Company  of 
Indianapolis  was  not  prevented,  during  any  part  of  said  time, 
from  running  more  trains  of  cars,  or  making  more  trips,  hy 
making  necessary  or  proper  repairs.  It  is  also  alleged  that, 
in  March,  1868,  the  plaintiff  gave  the  defendant  notice  in 
writing  of  such  failure,  and  that  unless  the  agreement  should 
be  complied  with,  he  should  insist  upon  the  forfeiture  of  five 
thousand  dollars,  provided  for  in  the  contract;  and  because 
the  defendant  wholly  neglected  to  require  the  contract  to  be 
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complied  with,  the  plsdntiff,  on  the  loth  day  of  April,  1868, 
demanded  of  the  defendant  the  said  sum  of  five  thousand 
dollars,  which  it  refused  to  pay.  By  means  whereof  the 
said  writing  became  forfeited,  etc. 

The  defendant  pleaded  the  general  denial.  Of  the  issue 
thus  formed  there  was  a  trial  by  a  jury,  and  a  general  verdict 
for  the  plaintiff  for  five  thousand  eight  hundred  and  seventy 
dollars,  and  also  answers  to  numerous  interrogatories,  which 
it  is  not  deemed  necessary  to  copy  into  this  opinion. 

The  defendant  moved  the  court  to  grant  it  a  new  trial,  for 
excess  in  the  damages,  because  the  verdict  is  not  sustained 
by  sufficient  evidence,  and  is  contrary  to  law.  It  was  also 
alleged  that  the  court  had  committed  errors  of  law  during 
the  trial  of  the  cause  in  admitting  in  evidence  the  two  con- 
tracts above  set  out,  and  in  refusing  to  admit  proper  legal 
material  evidence  to  go  to  the  jury  which  was  offered  by  the 
defendant,  and  to  which  the  defendant  excepted.  But  what 
particular  evidence  was  thus  offered  and  excluded  is  not 
stated.  It  was  also  claimed  that  the  court  had  erred  in  charg- 
ingf  as  and  for  the  law  that  which  is  not  and  was  not  law, 
relevant  to  the  facts,  or  material  to  aid  the  jury  in  finding  a 
just  and  true  verdict  in  said  cause,  in  each  and  every  charge 
given  by  said  court  to  the  jury,  and  especially  in  charging 
and  instructing  the  jury  as  he  did  in  each  of  his  charges  and 
instructions  numbered  two,  four,  and  five  given  to  said  jury; 
in  submitting  each  and  every  interrogatory  requested  to  be 
given  to  the  jury;  and  that  the  answers  to  the  interrogato- 
ries propounded  by  the  court  at  the  instance  of  the  plain- 
tiff, as  well  as  those  propounded  by  the  defendant,  are  not 
sustained  by  the  evidence,  but  are  contrary  thereto. 

This  motion  was  overruled  by  the  court,  and  the  defend- 
ant then  moved  in  arrest  of  judgment,  for  the  reasons  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  because  upon  the  whole  record  the 
judgment  should  be  for  the  defendant  for  costs,  and  not  for 
the  plaintiff,  on  the  finding  of  the  jury. 

This  motion  was  also  overruled,  and  judgment  rendered 
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for  the  plaintiff  for  the  amount  of  the  verdict.  The  evidence 
and  instructions  are  in  the  record  by  a  proper  bill  of  excep- 
tions. 

The  assignment  of  errors  presents  to  this  court  the  ques- 
tion as  to  the  correctness  of  the  action  of  the  court  in  over- 
ruling the  motion  for  a  new  trial,  and  that  in  arrest  of  judg- 
ment. 

The  brief  of  the  learned  counsel  for  the  appellant  seems 
to  have  been  prepared  for  use  in  the  case  while  it  was  pend- 
ing in  the  common  pleas,  and  hence  it  does  not  take  up  and 
discuss  the  points  as  they  are  presented  by  the  record  and 
assignment  of  errors.  It  is  proper  for  us  to  consider  the 
questions  as  they  are  presented  by  the  assignment  of  errors. 

Of  the  questions  presented  by  the  motion  for  a  new  trial, 
the  first  is,  that  the  damages  are  excessive.  It  was  stipu- 
lated in  the  contract  sued  upon,  that  "if,  at  any  time,  the 
said  Crown  .Hill  Railway  shall  cease  to  be  operated  in  the 
same  manner  as  in  said  agreement  naihed,  between  the  cem- 
etery and  the  city  of  Indianapolis,  except  for  such  time  or 
times  as  may  be  reasonably  necessary  for  proper  repairs, 
then  the  second  party  shall  be  entitled  to  recover  from  said 
first  party  the  amount  that  each  shall  have  paid  as  a  dona- 
tion for  the  construction  of  said  road,  with  interest  from  the 
date  of  ces^ing  to  operate  the  road."  This  question  is  not 
discussed  by  counsel.  The  parties  made  the  rule  by  which 
the  amount  of  damages  should  be  measured.  We  think 
they  had  the  right  and  power  to  do  so.  The  damages  are 
no  greater  than  provided  for.  The  interest  is  to  be  com- 
puted from  the  time  of  "ceasing  to  operate  the  road."  By 
which  is  to  be  understood  the  ceasing  to  operate  it  according 
to  the  requirements  of  the  contract 

There  is  no  insufficiency  in  the  evidence  to  support  the 
verdict  of  the  jury.  We  have  examined  it,  and  it  fully  jus- 
tifies the  findings  and  verdict  of  the  jury. 

There  is  no  ground  for  claiming  that  the  verdict  is  con- 
trary to  law. 

There  was  no  objection  made  to  the  introduction  of  the 
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contract  between  the  two  companies  in  evidence,  in  which 
the  ground  of  objection  was  pointed  out.  This,  counsel 
know,  was  necessary  in  order  to  present  the  question  here. 
The  objection  to  the  introduction  of  the  contract  upon  which 
the  action  is  predicated  is  thus  stated:  *'To  the  giving  of 
which  in  evidence,  the  said  defendant  at  the  time  objected, 
for  the  reason  that  said  agreement  was  void,  and  so  appeared 
to  be  void  on  its  face,  for  want  of  consideration ;  and  because 
it  was  void  for  want  of  mutuality,  and  so  appears,  never 
having  been  signed  or  executed  by  said  plaintin,  or  any  of 
the  other  parties  of  the  second  part  thereto,  as  by  the  terms 
thereof  appeared  to  have  been  designed  and  intended  by 
said  parties ;  and  because  the  only  consideration  therefor 
was  the  promise  and  understanding,  therein  set  forth,  of  the 
said  parties  of  the  second  part,  which,  upon  the  face  of  said 
paper,  did  not  appear  ever  to  have  been  assented  to  by  them." 
This  objection  the  court  overruled  and  allowed  the  instru- 
ment to  be  read  in  evidence. 

On  the  question  of  mutuality,  counsel  for  the  appellee 
submit  that  this  is  no  valid  objection  to  the  validity  of  the 
contract  They  insist  that  the  same  objection  might  with 
equal  force  be  made  in  all  suits  on  promissory  notes  and 
bills  of  exchange,  to  actions  upon  the  covenants  in  a  deed, 
in  actions  on  contracts  in  writing  required  by  the  statute  of 
frauds,  and  in  actions  upon  official  bonds ;  in  none  of  which 
cases  is  the  instrument  executed  by  the  party  bringing  the 
action. 

It  is  not  doubted  but  that  a  contract,  to  be  binding,  must 
be  mutual.  The  minds  of  the  parties  must  meet  and  agree 
upon  the  same  terms  or  stipulations.  A  mere  proposition 
from  one  party,  not  accepted  by  the  other,  can  never  consti- 
tute a  contract.  But  when  the  parties  have  made  their  con- 
tract, it  is  frequently  the  case  that  it  is  reduced  to  writing 
and  executed  on  one  part  only,  while  the  obligation  of  the 
other  party  is  not  evidenced  by  any  writing  signed  by  him, 
but  rests  only  in  parol.  This  most  frequently  occurs  where 
the  contract  on  the  part  of  the  party  not  executing  it  re- 
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quires  the  performance  of  a  single  act,  as  the  payment  of 
money,  or  where  that  act  is  performed  at  the  time  when  the 
contract  is  executed  by  the  other  party.  Where  the  contract 
is  executed  on  one  part,  and  executory  on  the  other  part 
only,  there  seems  no  necessity  for  the  execution  of  the  in- 
strument by  the  party  who  has  nothing  more  to  do. 

In  this  case,  Armstrong  had  already  paid  one  of  his  notes, 
and  was  about  to  pay  the  other  when  the  contract  on  which 
the  suit  is  brought  was  executed,  and  he  did,  in  a  few  days 
thereafter,  pay  the  other  note.  This  contract,  in  its  recitals, 
expressly  says,  that  ''when  the  subscriptions  were  made,  it 
was  understood  that  the  subscribers  should  have  some 
security  for  the  permanent  and  constant  maintaining  and 
working  of  said  railway."  The  appellant  cannot  consistently 
deny  the  truth  *of  this  recital.  Armstrong  was  already 
bound  to  pay  the  money,  by  his  promissory  note.  This  was 
all  that  he  had  to  do  to  fulfil  the  contract  on  his  part  We 
do  not  see  why  it  should  be  considered  necessary  for  him  to 
sign  the  contract  in  question.  The  promissory  note  and  the 
agreement  in  question  relate  to  the  same  contract,  though 
written  and  executed  at  different  dates.  It  is  true  that  it  is 
said  in  the  contract,  that  it  was  '*  understood  that  the  sub- 
scribers should  have  some  security,"  but  we  must  understand 
this  to  mean  that  it  was  so  agreed.  Regarding  the  notes, 
then,  as  showing  the  contract  so  far  as  it  was  to  be  performed 
by  the  parties  making  the  donations,  and  the  contract  sued 
upon  as  showing  the  contract  on  the  part  of  the  defendant, 
all  relating  to  and  being  evidence  of  the  same  transaction, 
we  see  no  ground  for  the  objection  of  want  of  mutuality. 

As  to  the  objection  that  there  is  no  consideration,  it  might 
be  sufficient,  perhaps,  to  say  that  there  is  no  answer  setting 
up  the  defence.  But  we  think  a  sufficient  consideration 
clearly  appears.  Armstrong  was  interested  in  the  making 
of  the  road,  and  in  its  being  kept  in  use.  He  agreed  to  pay 
five  thousand  dollars  toward  its  construction,  and  the  com* 
pany  agreed  to  give  him  some  security  for  the  performance 
of  the  contract  on  its  part  by  keeping  up  the  road.    When 
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he  had  paid  one  of  his  notes,  and  was  about  to  pay  the 
other,  the  company  gave  him  the  instrument  in  question  as 
the  promised  security,  and  to  show  the  agreement  on  its 
part.  He  then  paid  the  renuuning  note.  It  seems  to  us 
that  the  objection,  so  far  as  this  ground  is  concerned,  has 
nothing  in  it  The  instrument  on  its  jface,  and  by  its  recitals, 
which  are  binding  on  the  company,  showed  a  sufficient  con- 
sideration. We  think  the  court  committed  no  error  in  ad* 
mitting  the  contract  in  evidence. 

The  objection  to  the  instructions  given  raises  no  question 
other  than  those  already  disposed  of. 

As  to  the  objection  that  the  court  erred  in  submitting  the 
interrogatories  to  the  jury,  we  think  it  sufficient  to  say  that 
no  question  is  made  upon  the  answers  made  by  the  jury  to 
the  interrogatories  by  either  party,  and  that,  therefore,  the 
interrogatories  could  have  done  the  defendant  no  harm. 

The  complaint  was  sufficient.  There  was  no  reason, 
therefore,  for  arresting  the  judgment  for  the  insufficiency  pf 
the  complaint.  Nor  can  we  see  that  upon  the  whole  record 
judgment  should  have  been  for  the  defendant  fof  costs;  and 
not  for  the  plaintiff  for  the  amount  of  the  verdict. 

The  judgment  is  affirmed,  with  two  per  cent,  damages 
and  costs. 

y.  W.  Gordon,  T.  M.  Browne,  R.  N.  Lamb,  %  E.  McDon- 
ald, y.  M.  Butler,  and  E.  M.  McDonald,  for  appellant. 

Z.  Barbour  and  C.  P*  Jacobs,  for  appellee. 


Wiley  v.  Owens. 

License. — SpirUuom  Liquors, — CUy  Ordinance. — ComtUuHonal  Law. — ^A  city 
ordinance,  passed  under  the  authority  of  the  statute  (3  Ind.  Stat.  (>'t^^  requir- 
ing dealers  of  intoxicating  liquors  within  die  city  to  procure  a  license  to  retail 
and  to  pay  therefor,  is  not  unconstitational. 

Same.— 7lM«r.-*The  State  may,  for  revenue  poiposes,  impose  ft  license  for  the 
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carrying  on  of  particular  branches  of  business,  and  may  confer  the  right  upon 
a  city,  though  the  payment  of  the  license  fee  operate  incidentally  as  a  tax  up- 
on the  dealer  or  consumer. 

Same. — General  Law, — That  the  same  license  fee,  as  a  tax,  is  not  required  by 
all  the  cities  in  the  State,  is  no  valid  objection  to  the  law  conferring  the  power 
on  the  common  council  to  pass  such  ordinance,  or  to  the  ordinance  itself;  for, 
though  taxes  must  be  uniform  throughout  the  city  levying  them,  they  need  not 
be  the  same  throughout  different  cities. 

Same. — Amount  of  License  Fee.^^Tbe  exaction,  by  a  dty,  of  license  money  in 
the  sum  of  five  hundred  dollars  of  each  retail  dealer  of  intoxicating  liquors, 
cannot  be  considered,  as  a  matter  of  law,  unreasonable  or  objectionably  pro- 
hibitory. 

APPEAL  from  the  Judge  of  the  Johnson  Circuit  Court 
WoRDEN,  J. — ^The  appellant,  Wiley,  procured  a  writ  of 
liabeas  carpus  to  be  issued  by  the  order  of  the  judge  below, 
and  prayed  to  be  dischai^ed  from  the  custody  of  the  appel- 
lee, Owens,  who  was  sheriff  of  the  county  of  Johnson. 

The  appellee  demurred  to  the  petition,  and  the  demurrer 
was  sustained,  exception  being  taken.  The  appellant  was 
remanded  to  the  custody  of  the  appellee.  He  brings  the 
case  before  this  court  for  a  review  of  the  ruling  below.  The 
facts  in  the  case  are  all  stated  in  the  petition^  and  are,  in 
brief,  as  follows : 

1.  Wiley  had  a  license  from  the  authorities  of  Johnson 
county  to  retail  intoxicating  liquors  at  his  place  of  business 
in  the  city  of  Franklin. 

2.  He  applied  to  the  city  authorities  of  the  city  of  Franklin 
for  a  license  for  the  same  purpose,  and  offered  to  make  proof 
of  his  good  character,  etc.,  and  offered  to  pay  fifty  dollars 
for  a  city  license,  but  this  was  refused. 

3.  The  city  of  Franklin  had  passed  an  ordinance  requiring 
the  sum  of  five  hundred  dollars  to  be  paid  for  such  city 
license,  and  inflicting  a  penalty  for  retailing  in  the  city  with* 
out  such  license,  of  not  less  than  twenty-five  dollars  nor 
more  than  fifty  dollars. 

4.  Wiley  was  convicted,  before  the  mayor  of  the  city  of 
Franklin,  of  retailing  in  violation  of  the  city  ordinance,  and 
upon  failing  to  pay  or  replevy  the  judgment,  he  was  regu- 
larly committed  to  the  custody  of  Owens  as  such  sherifld 
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The  proceedings  are  all  set  out,  and  appear  to  be  more 
regular  and  formal  than  is  supposed  to  be  usual  in  such 
cases. 

Two  questions  are  made  in  the  cause ;  first,  whether,  on 
habeas  corpus^  the  court  or  judge  can  go  behind  the  com- 
mitment where  the  conviction  is  had  in  a  court  of  competent 
jurisdiction,  and  discharge  a  party  because  of  the  invalidi^ 
of  the  law  under  which  the  conviction  is  had;  second, 
whether  or  not  the  city  ordinance  in  question  is  valid. 

The  conclusion  to  which  we  have  come  upon  the  latter 
question,  renders  it  wholly  unnecessary  that  we  pass  upon 
the  first 

Is  the  city  ordinance  in  question  void?  and  if  so,  where* 
fore  ?  By  the  act  for  the  incorporation  of  cities  (3  Ind.  Stat. 
63),  it  is  provided  that  the  common  council  shall  have  power 
to  enforce  ordinances  ''  to  regulate  and  license  all  inns,  tav- 
erns, or  other  places  used  or  kept  for  public  entertain- 
ments; also  all  shops,  or  other  places,  kept  for  the  sale  of 
articles  to  be  used  in  and  upon  the  premises."  Sec.  53,  thir- 
teenth subdivision.  Section  54  is  as  follows:  ''For  re- 
moval and  abatement  of  nuisances,  to  carry  out  and  en- 
force sanitary  regulations,  for  the  apprehension  of  disorderly 
persons,  vagrants,  common  prostitutes  and  their  associates, 
to  exact  license  money  from  all  persons  licensed  to  retail 
intoxicating  liquors  by  county  or  state  authority,  and  to 
regulate  all  places  where  intoxicating  liquors  are  sold  to  be 
used  on  the  premises,  the  common  council  shall  have  juris- 
diction two  miles  beyond  the  city  limits." 

Here  is  ample  power  conferred  upon  the  common  council 
to  require  a  license  to  retail  within  the  city.  The  City  of 
Lawrenceburg  v.  Wuest,  16  Ind.  337. 

The  counsel  for  the  appellant,  however^  do  not  insist  that 
a  city  may  not  require  a  license.  Their  positions  will  be 
fully  understood  by  the  following  statement  of  them  in  their 
brief.  '*We  concede,"  say  the  counsel,  ''the  power,  in  the 
case  at  bar,  of  the  city  to  require  a  license,  and,  as  incident 
thereto,  to  exact  a  license  fee  sufficient  to  cover  the  expense 


432  SUPREME  COURT  OF  INDIANA. 

of  issuing  the  same.  But  we  contend  that  the  ordinance,  or, 
at  any  rate,  the  section  fixing  the  fee  at  five  hundred  dollars, 
is  unauthorized,  illegal,  and  void  for  the  reasons,  first,  that 
it  is  in  its  nature  prohibitory ;  second,  that  it  is  unreason^ 
able;  third,  that  it  is  in  conflict  with  the  policy  of  the  laws 
of  the  State  on  the  subject;  fourth,  that  the  fee  required  is 
in  fact  a  tax  upon  liquor  dealers."  We  will  consider  the 
last  objection  to  the  ordinance  first. 

If  we  regard  the  ordinance  as  a  revenue  measure,  and, 
therefore,  as  an  indirect  tax  upon  the  liquor  dealer,  we  are 
not  advised  of  any  constitutional  objection  to  it  as  such. 

To  be  sure,  state  taxes  must  be  uniform  throughout  the 
State,  county  taxes  throughout  the  county,  and  city  taxes 
throughout  the  city.  Bright  v.  McCullough^  27  Ind.  223. 
But  city  taxes  need  not  be  uniform  throughout  the  diilerent 
cities.  It  is  sufficient  if  the  taxes  of  a  city  are  uniform 
throughout  that  city.  There  can  be  no  valid  objection  to 
the  law  conferring  power  on  the  common  council  to  pass 
the  ordinance,  or  to  the  ordinance  itself,  on  the  ground  of  a 
want  of  uniformity. 

The  State  may,  beyond  question,  for  revenue  purposes, 
impose  a  license  for  the  carrying  on  of  particular  branches 
of  business.  Thus,  she  has  for  nearly  twenty  years,  by  an 
act  passed  at  the  next  session  of  the  legislature  after  the 
adoption  of  the  constitution,  required  a  license  for  vending 
foreign  merchandise  by  non-residents  of  the  State,  and  for 
exhibiting  caravans,  menageries,  etc.  i  G.  &  H.  424.  It 
has  never  been  claimed,  so  far  as  we  are  advised,  that  this 
act,  in  requiring  such  license,  violates  any  provision  of  our 
state  constitution.  Sears  v.  Tlie  Board  of  Commissioners  of 
Warren  County^  36  Ind.  267. 

The  present  act  requiring  a  county  license  to  retail  (i  G. 
&  H.  614)  seems  also  to  be  a  revenue  measure,  imposing  in- 
cidentally a  tax  upon  the  dealer,  as  well  as  a  police  regula- 
tion. A  uniform  sum  is  required  to  be  paid  for  the  license, 
which  goes  into  the  treasury,  to  be  expended  in  the  support 
of  common  schools. 
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No  one  ha&  ever  successfully  claimed  that  this  act  is  void 
for  imposing  a  tax  upon  the  dealer. 

If  the  State  may  thus  impose  a  license  for  revenue  pur- 
poses, for  the  carrying  on  of  particular  branches  of  business, 
no  good  reason  is  perceived  why  she  may  not  confer  the 
right  to  do  the  same  thing  upon  municipal  corporations.  We 
are  of  opinion,  therefore,  that  the  statute  conferring  the  author- 
ity upon  cities  to  require  such  license  is  valid;  and  that 
under  it,  cities  may  require  such  license  for  revenue  purposes, 
though  it  operate  incidentally  as  a  tax  upon  the .  dealer  or 
consumer. 

The  statute  conferring  the  authority  in  no  manner  limits 
the  amount  to  be  charged  by  cities  for  license  to  retail ; 
hence  any  amount  may  be  charged  which  may  be  deemed 
proper  by  the  council,  unless  controlled  by  other  considera- 
tions. It  is  urged,  however,  in  this  connection,  that  inas- 
much as  cities  are  empowered  to  raise  a  revenue  by  regular 
assessment  and  collection  of  direct  taxes,  this  me>de  im- 
pliedly excludes  any  other  mode  of  raising  revenue.  But 
it  must  be  borne  in  mind  tha^the  same  statute  which  pro- 
vides for  the  one  authorizes  the  other.  All  the  provisions  of 
the  statute  must  be  construed  together.  Both  measures  are 
provided  for,  and  resort  may  be  had  to  both.  We  are  of 
opinion  that  the  last  objection  to  the  ordinance  is  not 
available. 

We  return  to  the  first,  that  the  law  is  in  its  nature  pro- 
hibitory. 

This  objection  might  probably  be  urged  to  any  law  re- 
quiring a  license,  however  small;  because  any  law  which 
interferes  at  all  with  free  traffic  has  some  tendency  to  pro- 
hibition. We  cannot  say,  as  matter  of  law,  that  the  amount 
required  to  be  paid  is  so  large  as  to  render  the  ordinance 
void ;  nor  can  we  say,  in  the  language  of  the  second  objec- 
tion, that  *'  it  is  unreasonable."  We  pass  the  question  whether 
in  any  case  an  ordinance  can  be  held  void  as  being  unreason- 
able, where  it  is  adopted  in  pursuance  of  express  and  un- 
VoL.  XXXIX.— 28 
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limited  authority.  ^The  amount  that  may  be  reasonably 
charged  for  a  license  to  carry  on  any  particular  branch  of 
business  must  be  determined  by  the  circumstances,  and  can 
be  judged  of  by  the  common  council  of  the  city  where  the 
business  is  to  be  carried  on,  much  better  than  by  persons 
remote  therefrom. 

The  profits  of  the  business  would,  very  properly,  have 
something  to  do  with  the  amount  to  be  charged  for  a  license 
to  carry  it  on.  We  are  not  enabled  to  say,  from  any  in- 
formation we  have  on  the  subject,  or  from  anything  shown 
by  the  record,  that  the  profits  of  the  business  are  so  small 
as  to  render  the  amount  required,  in  this  instance,  for  a 
license  absolutely  unreasonable  or  objectionablyprohibitory. 

It  is  urged,  in  support  of  the  third  objection,  that  the  require- 
ment by  cities  of  so  large  a  sum  to  be  paid  for  licenses  will 
materially  diminish  the  revenue  of  the  State  derived  from 
the  same  source.  This  may  be,  but  if  so,  it  does  not  render 
the  action  of  cities  thus  had  in  pursuance  of  the  statute 
void.  The  same  power,  the  legislature,  that  provided  for  a 
state  revenue  for  the  benefit  of  common  schools,  to  be  de- 
rived from  the  business  of  retailing,  also  provided  that  cities 
might  require  a  license  for  the  same  business,  without  limit 
of  amount  to  be  charged.  Besides  this,  the  act  conferring 
the  power  upon  cities  is  the  last  expressed  will  of  the  legis- 
lature on  the  subject. 

We  are  not  able  to  see  any  substantial  ground  on  which 
it  can  be  held  that  the  ordinance  in  question  is  void.  It  fol- 
lows that  the  judgment  below  was  right,  and  must  be 
affirmed. 

The  judgment  below  is  affirmed,  with  costs. 

5'.  -P.  Oyler,  D.  Howe,  S.  E.  Perkins,  F.  %  MatOer.  and 
5.  E.  Perkins,  Jr.,  for  appellant 

Z  Woollen,  C.  Byfield,  G.  M.  Overstreet,  and  A.  B.  HunUr, 
for  appellee. 
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The  Fall  Creek  and  Warren  Township  Gravel  Road 
Company  et  al.  v,  Wallace  et  al, 

Tu&MFiKE. — Completed  Road.-^Assessmmi.'-''the  fact  that  a  gravel  road  had 
been  completed,  except  one-fourth  of  a  mile,  prior  to  the  act  of  May  14th, 
1869  (Acts  1869,  Spec.  Sess.  73),  is  not  a  sufficient  reason  for  enjoining  the 
collection  of  an  assessment  to  complete  the  same.  That  act,  as  well  as  the 
act  on  the  same  subject  approved  March  iith,  1867,  was  intended  for  the  re- 
lief of  roods  which  had  been  partly  coostmcted  before  Its  passage,  as  well 
as  for  those  which  should  be  wholly  constructed  after    its  passage. 

Same. — Subscribers, — Assessment, — ^Where  a  portion  of  the  persons  assessed 
have  subscribed  and  paid  toward  the  construction  of  a  gravel  road,  they  are 
entided  to  credits  on  their  assessments,  as  the  same  fall  due,  equal  to  the 
amounts  so  paid,  and  are  not  required  to  pay  their  assessments  until  other  per- 
sons assessed,  not  subscribers,  have  paid  as  much,  in  proportion,  on  their  assess- 
nients,  as  such  subscribers  have  paid  on  their  subscriptions. 

APPEAL  from  the  Marion  Circuit  Court 

DowNEV,  J.— This  was  a  suit  brought  by  the  appellees 
against  the  appellants  to  enjoin  the  collection  of  certain  as- 
sessments made  upon  the  lands  of  the  appellees  for  the 
benefit  of  said  gravel  road  company.  There  was  judgment 
in  the  circuit  court  for  the  plaintiffs,  and  the  defendants  ap- 
pealed. They  have  assigned  as  errors,  first,  the  overruling 
of  a  demurrer  to  the  complaint;  and  second,  the  refusal  to 
grant  a  new  trial. 

The  complaint  alleges  that  the  said  company  is,  and  for 
five  years  has  been,  a  corporation,  duly  organized  under  the 
laws  of  the  State,  for  the  purpose  of  constructing  and  oper- 
ating a  gravel  road ;  that  the  company  did  construct  all  of 
its  road,  except  about  one-fourtli  of  a  mile  of  one  end 
thereof,  and  operated  the  same,  and  collected  tolls  thereon, 
for  three  years  prior  to  the  i8th  day  of  June,  1869;  that 
on  that  day  the  said  company  petitioned  the  board  of  com- 
missioners of  Marion  county,  etc.,  to  cause  an  assessment 
of  benefits  to  the  land  within  the  limits  of  one  and  a  half 
miles  on  each  side  and  either  end  of  said  road,  as  well 
the  lands  along  that  part  of  said  road  which  was  completed 
as  the  part  which  was  not  completed,  under  the  act  of  1869, 
for  the  construction  and  maintenance  thereof,  representing 
that  said  road  had  a  good  and  solvent  subscription  of  three- 
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fifths  of  the  estimated  cost  of  said  road;  that  the  board 
thereupon  appointed  assessors,  etc.,  who,  on  the  31st  day 
of  August,  1869,  returned  a  list  of  the  lands  witiiin  said 
limits,  as  well  on  that  part  of  the  road  which  had  been  com- 
pleted as  the  part  thereof  which  had  not  been  completed, 
together  with  their  assessments  against  the  same  respectively; 
that  the  plaintiffs  are  severally  the  owners  of  real  estate 
within  said  limits,  included  in  said  list  and  assessment,  giv- 
ing a  particular  description  of  each  one's  land,  and  the  as- 
sessment thereon.  The  complaint  then  alleges  that  the  as- 
sessment is  illegal,  because  the  statute  only  authorizes  such 
assessments  for  the  construction  and  maintenance  of  a  new 
road,  and  not  to  reimburse  parties  for  the-  cost  of  construc- 
tion of  a  road  already  made;  and  the  road  for  which  said  as- 
sessment was  made  had  been  constructed  for  four  years 
before  said  assessment  was  asked  for  or  made,  except  said 
one-fourth  of  a  mile  at  one  end  thereof;'  and  the  said  assess- 
ment was  made  on  all  the  lands  within  the  limits  of  one  and 
a  half  miles  on  either  side  of  tlie  same  for  the  entire  length 
thereof,  and  on  the  lands  within  the  same  distance  of  each 
end  thereof;  that  is,  the  said  assessment  was  made  ibrthc 
construction  of  the  whole  length  of  the  entire  line  of  said 
road,  as  well  for  that  portion  that  had  been  and  was  com- 
pleted as  aforesaid  as  for  the  one-fourth  of  a  mile  that  was 
not  yet  completed,  and  on  the  lands  on  each  side  and  each 
end  of  said  whole  length  of  line  of  said  road  between  the 
limits  aforesaid,  as  well  along  the  part  that  had  been»  as  along 
the  part  that  had  not  been,  completed,  which,  it  is  alleged, 
was  an  attempted  fraud  upon  the  statute;  that  the  auditor 
has  placed  one-third  of  said  assessment  against  the  several 
tracts  of  land  belonging  to  them  on  tlie  tax  duplicate,  etc, 
and  will  continue  to  place  the  residue  on  the  duplicate  of 
succeeding  years,  if  not  enjoined;  wherefore^  etc.  * 

Th^  objection  made  to  the  assessment  is  stated  in  the 
complaint.  It  is,  that  under  the  act  of  1869,  an  assessment 
of  benefits  cannot  be  made  upon  lands  along  a  road  which 
has  been  partly  constructed,  but  only  on  lands  along  a  road 
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en  which  n<> '  work  has  been  done.  We  are  not  of  this 
opinion.  .  The  act  nt  question^  as  well  as  its  predecessor,  the 
act  of  March  nth,  1867,  was  intended,  we  think,  for  the 
relief  of  roads  which  had  been  partly  constructed,  as  well  as 
those  which  should  be  wholly  constructed  after  the  enact- 
ment of  those  statutes.  Indeed,  it  was  a  serious  question 
whether  the  act  of  1867  did  not  apply  exclusively  to  com- 
panies organized  prior  to  the  passage  of  the  act.  It  pro- 
vided, "that  any  organized  plank,  macadamized,  or  gravel 
road  company"  might  proceed  under  the  act.  But  this 
court  decided,  in  Turner  v.  The  Thomtawn^  etc..  Gravel  Road 
Company,  33  Ind.  317,  that  the  act  applied  to  corporations 
organized  after,  as  well  as  before,  the  enactment  of  the  stat- 
ute. The  act  of  1869,  by  its  terms,  applies  to  companies 
organized,  or  that  might  thereafter  be  organized,  etc.  These 
turnpike  companies  are  all  organized  under  the  act  of  May 
1 2th,  1852,  and  amendments  thereto,  i  G.  &  H.  474. 
They  are  organized  by  obtaining  subscriptions  of  stock  to  a 
specified  amount  and  taking  certain  other  specified  steps. 
Wheh  an  assessment  has  been  made,  and  is  to  be  collected, 
any  person  who  has  '*  subscribed  and  paid  any  such  company 
any  sum  of  nK>ney  shall  be  entitled  to  a  credit  on  his  assess- 
ment, as  the  same  falls  due  for  collection,  equal  to  the  amount 
so  paid/'  etc.  Act  of  1867,  section  4 ;  Act  of  1869,  section  5. 
No  other  person  than  one  having  thus  subscribed  and  paid 
can  be  thus  credited,  nor  can  assessments  be  made  and 
collected  to  raise  money  to  be  used  for  other  purposes  than 
those  specified  in  the  act.  If  a  hundred  men  have  been  as- 
sessed, and  seventy-£ve  of  them  have  subscribed  and  paid 
toward  the  construction  of  the  road,  the  seventy-five  do  not 
have  to  pay  again,  in  consequence  of  the  assessment,  until 
the  other  twenty-five  have  paid  as  much  in  proportion 
on  their  assessments  as  the  seventy-five  have  paid  on  their 
subscriptions.  The  company  cannot  collect  any  more  than 
enough  ''to  construct  the  road  and  pay  all  legitimate  ex- 
penses.*' Act  of  1869,  section  4.  We  think,  then,  that  the 
fact  that  the  road  had  all  been  completed,  except  one*fburih 
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of  a  mile,  is  not  a  sufficient  reason  for  enjoining  the  collec- 
tion of  the  assessments  made  to  complete  the  same. 

The  same  question  is  discussed  under  the  second  assign- 
ment of  error. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  sustain  the  demurrer  to  the 
complaint. 

y.  E.  McDonald,  J.  M.  Staler,  and  E.  M.  McDonald,  for 
appellants. 

N.  B.  Taylor  mid  E.  Taylor,  for  appellees. 


Bailey  v.  The  State. 

Indictment. — Grand  Jury. — Ckangi  ^f  yhuu.^'^J^al'-AJpaa  a  dungeof 
venne  from  one  court  to  anoliher,  in  a  criminal  action,  where  the  defendant 
was  tried  upcn  the  original  indictment,  which  in  the  introductory  put  recited 
the  style  of  the  court,  the  name  of  the  county  and  state,  the  time  and  place  of 
the  meeting  of  the  court,  the  names  of  the  parties,  and  that  the  grand  jorois, 
of  the  proper  county,  good  and  lawful  men,  duly  and  l^ally  empanelled, 
charged  and  sworn  to  inquire,  etc.,  and,  where  the  record  showed  that  laid 
indictment  was  returned  into  open  court  by  such  grand  jaxy ; 

Held,  that  it  sufficiently  appeared  that  the  indictment  was  found  by  a  legal 
grand  jury. 

APPEAL  from  the  Franklin  Circuit  Court 

BusKiRK,  C.  J. — The  appellant  was  indicted  at  the  Septem- 
ber Term,  1870,  of  the  Dearborn  Circuit  Court  for  murder 
and  as  an  aider  and  abettor  of  McDonald  Cheek  in  the  mur- 
der of  Thomas  Harrison,  in  the  said  county  of  Dearborn. 

Upon  the  application  of  the  appellant,  the  court,  at  said 
term,  changed  the  venue  of  said  cause  from  the  Dearborn  to 
the  Franklin  Circuit  Court. 

At  the  May  Term,  1 871,  of  the  Franklin  Circuit  Court, 
the  appellant  was  tried,  convicted,  and  sentenced  to  the  peni- 
tentiary for  and  during  his  natural  life.    The  court  over- 
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ruled  motions  for  a  new  trial  and  in  arrest  of  judgment,  to 
which  rulings  the  appellant  excepted. 

The  only  error  assigned  and  argued  by  counsel  for  appel- 
lant is  based  upon  Ihe  action  of  the  court  in  overruling  the 
motion  in  arrest  of  judgment 

It  is  maintained,  with  great  earnestness,  that  the  transcript 
of  the  record  and  proceedings  of  the  Dearborn  Circuit 
Court,  which  was  filed  in  the  Franklin  Circuit  Court,  was 
fatally  defective,  and  did  not  confer  jurisdiction  on  that 
court  to  try  the  appellant  The  objection  urged  to  the 
transcript  is,  that  it  does  not  show  that  there  was  a  grand 
jury  in  the  Dearborn  Circuit  Court  duly  empanelled,  sworn, 
and  charged,  by  whom  the  indictment  against  the  appellant 
was  found  and  returned  into  open  court,  signed  by  the  fore- 
man a  "true  bill." 

The  transcript  filed  in  the  Franklin  Circuit  Court  contains 
the  following  entries  in  the  record  of  the  Dearborn  Circuit 
Court : 

"Pleas  begun  and  held  at  the  court-house  in  the  city  of 
Lawrenceburgh,  in  and  for  the  county  of  Dearborn,  and 
State  of  Indiana,  before  the  Hon.  Robert  N.  Lamb,  judge  of 
the  twenty-sixth  judicial  circuit  of  the  State  of  Indiana,  of 
which  the  county  of  Dearborn  forms  a  part,  it  being  the 
September  term  of  said  court,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  seventy,  A.  D.,  1870. 

''The  State  of  Indiana  v.  Omer  T.  Bailey.  Murder  in  first 
degree  and  aiding  and  abetting  murder  in  the  first  degree. 

"Be  it  remembered  that  on  the  14th  day  of  September, 
1870,  it  being  the  third  judicial  day  of  the  September  term, 
1870,  of  said  court,  the  following  proceedings  were  had  in 
the  above  entitled  cause: 

"The  State  of  Indiana  v.  McDomdd  Cheek  aad  Omer  T. 
Bailey.  Confined  in  jail  on  charge  of  murder  in  first  degree. 

''It  appearing  to  the  satisfaction  of  the  court  that  the 
Dearborn  county  jail  is  insufficient  for  the  safe  keeping  of 
the  defendants.  Cheek  and  Bailey,  and  their  personal  security, 
it  is  ordered  by  the  court  that  said  prisoners  be  removed  to 
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the  jail  of  Jefferson  county,  Indiana,  and  there  detained  for 
their  safe  custody,  subject  to  the  order  of  this  court. 

"And  afterward,  to  wit,  on  the  22d  day  of  September, 
1870,  It  being  the  tenth  judicial  day  of  the  September 
Term,  1870,  of  said  court,  the  following  further  proceedings 
were  had  in  said  court,  to  wit : 

"The  grand  jurors  now  return  into  open  court,  as  true 
bills,  indictments  numbered  345,  346,  347,  348,  349,  350, 

35 i,  352,  353»  354,  355,  35^,  357,  358,  359>  and  360,  duly 
indorsed  by  their  foreman,  and  having  further  business  to 
transact,  retire  to  their  room." 

Then  follows  an  order  for  the  sheriff  of  said  court  to  pro- 
ceed to  the  jail  of  Jefferson  county,  and  procure  and  bring 
into  court  the  said  prisoners,  McDonald  Cheek  and  Omer 
T.  Bailey.    Then  appears  the  following  entry,  namely: 

"And  afterward,  to  wit,  on  the  29th  day  of  September, 
1870,  the  same  being  the  sixteenth  judicial  day  of  the  Sep- 
tember Term,  1870,  of  said  court,  the  following  further  pro- 
ceedings were  had  in  said  cause,  to  wit: 

"Now  comes  William  W.  Tilley,  Esq.,  prosecuting  the 
pleas  of  the  State  in  this  behalf,  and  said  defendant,  in  his 
own  proper  person,  comes  also,  and  being  arraigned  in  open 
court,  says  that  he  is  not  guilty,  as  charged  in  the  indict- 
ment herein/' 

Then  follows  an  entry  showing  an  application  on  the  part 
of  the  defendant,  supported  by  affidavit,  to  the  court,  for  the 
appointment  of  counsel  to  make  the  defence  of  the  defend- 
ant, and  the  appointment  by  the  court  of  Noah  S.  Givan  as 
such  counsel. 

Then  follows  an  entry  showing  an  application  on  the  part 
of  the  defendant,  supported  by  affidavit,  for  a  change  of  the 
venue  of  said  cause  from  Dearborn  county,  and  an  order  of 
the  court  changing  the  said  venue  to  the  county  of  Franklin. 

It  is  further  shown  by  the  record  that  there  was  filed  in  the 
clerk's  office  of  the  Franklin  Circuit  Court,  on  the  4th  day 
of  November,  1870,  the  original  indictment  in  this  causei 
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the  commencement  of  which  was  in  the  words  and  figures 
as  follows : 

"The  State  of  Indiana,  Dearborn  county.  Dearborn  Cir- 
cuit Court,  September  Term,  1870.  The  State  of  Indiana  v. 
Omer  T.  Bailey.  Murder  in  the  first  degree  and  aiding  and 
abetting  murder. 

"The  grand  jurors  of  Dearborn  county,  in  the  State  of 
Indiana,  good  and  lawful  men,  duly  and  legally  empanelled, 
charged,  and  sworn  to  inquire  into  felonies  and  ihisde- 
meanors,  in  and  for  the  body  of  said  county  of  Dearborn,  in 
the  name  and  by  the  authority  of  the  State  of  Indiana,  on 
their  oath  present  that  one  Omer  T.  Bailey,  late  of  said 
county,  on  the  6th  day  of  September,  A.  D.  1876,  at  and  in 
the  county  of  Dearborn,  and  State  of  Indiana,  did,''  etc. 

The  first  count  of  said  indictment  charged  the  appellant 
with  the  murder  of  Thomas  Harrison,  and  the  second  count 
charged  the  appellant  with  aiding  and  abetting  one  McDonald 
Cheek  in  the  murder  of  the  said  Harrison. 

"  And  upon  the  back  of  said  indictment  is  indorsed  the 
following,  to  wit :  '  No.  346.  A  true  bill.  R.  D.  Brown, 
foreman.  Filed  and  presented  in  open  court,  September  22d, 
1870.  John  E.  Conwell,  Clerk.' " 

The  real  and  substantial  objection  urged  to  the  transcript 
by  the  appellant  is,  that  it  does  not  contain  an  entry  upon 
the  records  of  the  Dearborn  Circuit  Court,  showing  that  a 
grand  jury  was  empanelled,  sworn,  and  charged  to  inquire 
and  true  presentment  make,  etc.  It  is  earnestly  maintained 
that,  without  such  an  entry,  the  Franklin  Circuit  Court  pos- 
sessed no  power  or  jurisdiction  to  place  the  appellant  upon 
trial  for  the  crime  charged  in  said  indictment;  and  In  support 
of  such  position,  counsel  for  appellant  refer  to  many  Eng- 
lish authorities,  and  to  the  following  decisions  of  this  court : 
Sawyer  v.  The  State ^  17  Ind.  43$;  Conner  v.  The  State ^  18 
Ind.  428;  Jackson  v.  The  State,  21  Ind.  171;  Hall  v.  The 
State^  21  Ind.  268. 

It  was  decided  in  Sawyer  v.  Tfie  State,  supra,  that  on 
appeal  to  this  court  the  record  must  show  the  empanelling 
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of  the  grand  jury,  and  that  otherwise  a  charge  by  authority* 
does  not  appear.  For  such  omission  the  judgment  was 
reversed. 

In  Conner  v.  Tlie  State^  supra^  the  same  point  was  decided, 
with  the  additional  one,  that  the  record  must  show  that  the 
indictment  was  returned  and  filed  in  court. 

In  the  cases  of  yackson  v.  The  State  and  Hall  v.  The 
State,  supra,  this  court  decided  the  same  questions  as  were 
decided  in  Conner  v.  The  State. 

It  is  maintained  by  the  appellee,  that  whatever  may  have 
been  the  practice  and  rule  of  decision  in  England^  it  is 
not  necessary,  in  this  State,  that  the  record  on  a  change  of 
venue,  or  on  appeal  to  this  court,  should  show  the  empan- 
elling of  the  grand  jury;  but  that,  conceding  that  it  is 
necessary  that  the  record  show  such  fact,  it  is  sufficiently 
shown  by  the  record  in  this  cause.  The  counsel  for  the 
appellee  have  referred  us  to  numerous  authorities  bearing 
upon  the  question;  but  great  reliance  is  placed  upon  the 
case  of  Alley  v.  The  State,  32  Ind*  476. 

The  case  of  Alley  v.  The  State,  supra,  holds  that  it  is  not 
necessary,  on  appeal  to  this  court,  that  the  record  should 
show  the  impanelling  of  the  grand  jury,  and  expressly  over- 
rules the  case  of  Sawyer  v.  The  State,  supra,  and  all  the  sub- 
sequent cases  following  the  ruling  in  that  case. 

FjELAZER,  J.,  in  delivering  the  opinion  of  the  court  in  the 
above  cited  case,  says:  "The  cases  mentioned  above  refer 
us  to  no  authority  whatever  in  support  of  the  proposition 
which  they  announce.  Nor  is  the  reason  given,  viz.,  that  a 
charge  by  authority  does  not  otherwise  appear  against  the 
accused,  very  satisfactory.  It  has  an  easy  answer,  in  this, 
that  the  court  below  may  be  supposed  to  know  its  own 
grand  jury,  and  that  when  its  record  declares  that  the  grand 
jury  returned  into  court  as  a  true  bill  the  indictment  in  a 
given  case,  it  leaves  no  room  for  the  inference  that  possibly 
the  indictment  was  not  found  by  a  grand  jury.  It  is  out 
of  our  power  to  conceive  of  any  reason  requiring  the  record 
of  each  criminal  case  to  show,  at  length,  the  impanelling  of 
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the  grand  jury,  which  would  not  equally  require  that  it  show 
the  commission  and  oath  of  the  prosecuting  attorney  who 
is  required  to  sign  the  indictment  We  have  searched  the 
books  in  vain  for  authority  or  dicta  requiring  it  or  practice 
sanctioning  it,  and  we  think  it  is  wholly  without  support  in  the 
law ;  and  it  is  certainly  a  requirement  having  no  tendency 
to  promote  the  correct  administration  of  criminal  justice." 

While  we  agree  with  the  conclusion  reached  in  the  above 
case,  we  are  satisfied  that  the  learned  judge  who  delivered 
the  opinion  of  the  court  was  mistaken  when  he  said  that 
there  was  no  authority  to  support  the  previous  rulings  of 
this  court.  It  is  the  uniform  practice  in  England^  and  in 
several  of  the  American  states,  for  the  caption  of  the  indict- 
ment to  show  the  impanelling  of  the  grand  jury. 

There  is  a  reason  for  the  rule  and  practice  in  England 
that  does  not  exist  in  this  or  many  of  the  other  states.  In 
England,  the  indictment  is  found  in  an  inferior  court  of  lim- 
ited jurisdiction,  when  the  case  is  transferred  to  a  superior 
court  for  trial ;  so  it  was  necessary  that  the  caption  of  the 
indictment  should  show  that  a  grand  jury  had  been  impan- 
elled in  the  inferior  court,  competent  to  make  the  present- 
ment, as  nothing  could  be  presumed  in  favor  of  the  jurisdic- 
tion of  the  inferior  court ;  but  in  this  State,  and  in  the  most  of 
the  other  states,  where  the  indictment  is  found  in  a  court  of 
general  jurisdiction,  in  favor  of  which  the  most  liberal  pre- 
sumptions are  indulged,  and  where  the  case  is  usually  tried 
in  the  court  where  the  indictment  is  found,  there  is  no  valid 
reason  for  adhering  to  the  English  practice.  Where  the 
reason  of  a  rule  ceases,  the  rule  itself  should  cease. 

The  caption  constitutes  no  part  of  the  indictment  in 
England.  It  was  an  entry  made  by  the  clerk,  showing  the 
meeting  of  the  court,  who  composed  the  court,  and  the 
names  and  qualifications  of  the  grand  jurors,  and  that  they 
were  impanelled  and  sworn.  It  is  now  no  longer  necessary 
that  it  should  contain  the  names  or  qualifications  of  the 
jurors.  The  caption  always  was  and  is  subject  to  amend- 
ment. 
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We  think  it  may  be  regarded  as  settled,  both  on  principle 
and  by  authority,  that  it  should  be  shown  in  the  record  that 
the  indictment  was  found  by  a  grand  jury  which  was  duly 
impanelled  and  sworn ;  but  we  regard  it  as  equally  well  settled, 
that  it  need  not  be  shown,  by  an  entry  made  by  the  derk 
and  entered  on  the  minutes  of  the  court  at  the  beginning  of 
the  term,  when  the  grand  jury  is  impanelled  and  sworn.  If 
the  fact  is  made  to  appear  anywhere  in  the  record,  it  will  be 
sufficient 

The  record  shows  that  the  grand  jury  returned  the  in- 
dictment into  open  court.  The  indictment  is  signed  by  the 
prosecuting  attorney,  and  indorsed  by  the  foreman  as  "a  true 
bill."  The  defendant  was  arraigned  in  the  Dearborn  Circuit 
Court,  and  for  plea  said  that  he  was  not  guilty  as  charged 
in  the  indictment. 

It  is  provided  by  section  53  of  the  criminal  code,  2  G.  &  H. 
400,  that  "the  first  pleading  on  the  part  of  the  State  is 
either  an  indictment  or  information." 

The  first  clause  of  section  54  of  said  act  provides,  that 
''the  indictment  or  information  must  Contain:  First.  The 
title  of  the  action,  specifying  the  name  of  the  court  in  which 
the  indictment  or  information  is  presented,  and  the  names 
of  the  parties." 

Section  61  of  said  act  provides  that  no  indictment  or  in* 
formation  may  be  quashed  or  set  aside  for  any  of  the  follow- 
ing defects :  ♦  *  *  *«  Fifth.  For  an  omission  to 
allege  that  the  grand  jurors  were  impanelled,  sworn  or 
charged." 

Section  68  of  said  act  reads  as  fbllows : 

''Sec.  68.  Every  indictment  must  be. recorded  by  the 
clerk  during  the  term  at  which  the  same  is  found,  in  a  book 
to  be  kept  for  that  purpose.  The  judge  must  compare  the 
record  with  the  original  indictments,  and  certify  the  correct- 
ness thereof.  In  case  the  original  indictment  is  lost  or 
destroyed,  the  defendant  may  be  tried  upon  a  copy  taken 
from  the  record  and  certified  by  the  clerks  without  any  deJay 
from  that  cause."    2  G.  &  H.  405. 
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The  last  clause  of  said  section  is  modified  by  an  act 
approved  January  30th,  1852,  2  G«  &  H.  428. 

By  the  above  section,  the  indictment  becomes  a  record, 
and  is  evidence  of  the  finding  and  contents  thereof.  Wa/I 
V.  TAe  State^  23  Ind.  150. 

The  commencement  of  the  indictment  contains  the  title 
of  the  action,  the  name  and  term  of  the  court  where  it  was 
presented,  and  the  names  of  the  parties.  It  also  contains 
the  following  averments:  ^'The  grand  jurors  of  Dearborn 
county,  in  the  State  of  Indiana,  good  and  lawful  men,  duly 
and  legally  impanelled,  charged,  and  sworn  to  inquire  into 
felonies  and  misdemeanors,  in  and  for  the  body  of  the  county 
of  Dearborn,  in  the  name  and  by  the  authority  of  the  State 
of  Indiana,  upon  their  oath  present,"  etc. 

The  clerk  of  the  Franklin  Circuit  Court  certifies  that  the 
original  indictment  was  filed  in  his  office.  It  was  held  by  this 
court,  in  Doty  v.  The  State^  7  Blackf.  427,  that  upon  a 
change  of  the  venue  fi'om  one  county  to  another,  in  a  crim- 
inal cause,  the  filing  of  the  original  indictment  in  the  office 
of  the  clerk  of  the  court  of  the  county  to  which  the  change 
was  granted,  authorized  such  court  to  exercise  jurisdiction 
over  the  cause. 

There  seems  to  be  great  confusion  in  the  books  as  to  what 
is  meant  by  the  caption  of  the  indictment,  and  Ihe  difference 
between  the  caption  and  the  introductory  part  or  commence- 
ment of  the  indictment. 

Bishop,  in  his  work  on  Criminal  Procedure  and  Practice, 
vol.  I,  sec.  146,  in  speaking  of  the  English  practice,  says: 
''What  is  called  the  caption  may  be  explained  as  follows : 
Says  Starkie,^—'  Where  an  inferior  court,  in  obedience  to  a 
writ  of  artunrari  firom  the  King's  Bench,  transmits  the  in- 
dictment to  the  crown  office,  it  is  accompanied  with  a  formal 
history  of  the  proceedings,  describing  the  court  before  which 
the  indictment  was  found,  the  jurors  by  whomjt  was  found, 
and  the  time  and  place  where  it  was  found.  This  instru- 
ment, termed  a  schedule,  is  annexed  to  the  indictment,  and 
both  are  sent  to  the  crown  office.    The  history  of  the  pro- 
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ceedings,  as  copied  or  extracted  from  the  schedule,  is  called 
the  Caption,  and  is  entered  of  record  immediately  before  the 
indictment/  The  caption,  therefore,  in  the  case  pointed  out 
by  Starkie,  first  appears  in  the  Court  of  Queen's  Bench, 
being  made  up  by  the  clerks  of  this  court  from  the  schedule 
transmitted  from  the  lower  tribunal.  Says  Dickinson,  treat- 
ing of  the  practice  of  the  quarter  sessions,  '  It  is  not  put 
on  the  files  of  the  court  of  quarter  sesaion,  and  is  annexed 
only  on  removal.* " 

The  same  author,  in  sec.  149,  says:  ''In  the  United 
States,  there  are  some  variations  of  practice.  In  several  of 
the  states  the  same  course  is  In  substance  pursued  as  in 
England;  and  the  same  names  are  employed  to  designate  the 
different  parts  of  the  indictment  and  of  the  record.  But  in 
other  states  the  part  of  the  indictment  termed  the  com- 
mencement is  expanded  to  somewhat  greater  length,  and  is 
called  the  caption,  serving,  it  would  seem,  the  double  pur- 
pose of  the  English  commencement  and  the  English  caption* 
And  there  are  still  other  states  in  which  this  matter  appears 
not  to  be  very  w$ir  settled,  or  at  least  very  clear." 

What  is  meant  by  the  phrase  **  English  commencement," 
is  explained  by  this  author  in  section  145,'  where  it  is  said  : 
''  We  have  already  seen  that  it  is  customary,  in  England  and 
in  this  counfty,  to  write  the  name  of  the  county,  and  some- 
times also  the  name  of  the  state,  in  the  upper  margin  of  the 
indictment.  Next  to  the  name  of  the  county  follow,  in 
English  practice,  the  words:  'The  jurors  for  our  lady  the 
queen  on  their  oath  present,  that,'  etc.  This  matter  seems 
to  be  termed,  in  the  English  books,  if  it  has  a  name,  the 
commencement ;  it  is  never  called  the  caption." 

This  author,  in  section  154,  says:  "Indeed,  the  whole 
question  as  to  what  the  caption  should  contain,  appears, 
when  approached  through  the  American  books,  draped  in 
mist  and  girded  about  with  darkness.  Doubtless  the  nature 
and  general  jurisdiction  of  the  tribunal  is  to  be  considered; 
also  the  peculiarity  of  its  local  jurisdiction,  if  it  is  a  court 
of  the  latter  sort;  also  the  statutes  and  judicial  usage  of 
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the  particular  state.  The  reader  will  find  some  help  from 
consulting  the  collection  of  points  here  appended  in  a  note ; 
but,  it  must  be  observed,  the  reports  themselves  do  not 
always  disclose,  whether  the  caption  spoken  of  is  in  the  na> 
ture  of  the  English  caption,  or  whether  it  is  the  introductory 
matter  found  at  the  head  of  the  indictment  as  returned  by 
the  grand  jury." 

In  I  Wharton  American  Criminal  Law,  sec.  219,  it  is 
said:  "The  caption  is  no  part  of  the  indictment;  its  office 
is  to  state  the  style  of  the  court,  the  time  and  place  of  its 
meeting,  the  time  and  place  where  the  indictment  was 
found,  and  the  jurors  by  whom  it  was  found.'' 

As  has  been  shown,  our  statute  requires  that  the  above 
things  shall  be  contained  in  the  indictment,  and  not  in  what 
is  known  in  England  as  the  caption.  Our  statute  conforms 
to  the  definition  given  above  by  Bishop,  of  "  the  introduc- 
tory matter  found  at  the  head  of  the  indictment,  as  returned 
by  the  grand  jury." 

It  is  conceded  by  counsel  and  shown  by  the  elementary 
writers  and  in  the  adjudged  cases,  that  it  would  be  sufficient 
if  the  clerk  had  stated  in  the  minutes  of  the  court,  that  ''the 
grand  jury  was  empanelled,  sworn,  and  charged."  We  are 
unable  to  see  why  the  same  facts  may  not  be  shown  by  aver- 
ments in  the  indictment  itself,  which  is  made  by  our  statute 
a  record,  and  is  evidence  of  the  facts  recited  therein.  Is  not 
the  finding  of  the  grand  jurors,  in  the  indictment,  that  they 
were  empanelled,  sworn,  and  charged,  entitled  to  as  much 
weight  and  consideration  as  the  entry  made  by  a  mere  min- 
isterial officer? 

We  have  made  a  very  careful  and  general  examination  of 
the  American  decisions  on  this  point,  and  are  entirely  satis- 
fied that  they  establish  the  proposition,  that  where  the  intro- 
ductory part  of  the  indictment  shows  the  style  of  the  court, 
the  name  of  the  county  and  state,  the  time  and  place  of  the 
meeting  of  the  court,  the  names  of  the  parties,  and  is  fol- 
lowed by  the  statement  that  "the  grand  jurors  of 

county,  in  the  State  of  Indiana,  good  and  lawful  men,  duly 
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and  legally  empanelled,  chained,  and  sworn  to  inquire,'* 
etc.^  it  sufficiently  appears  that  the  indictment  was  found 
by  a  legal  grand  jury,  when  the  record  show3  that  the  in- 
dictment was  returned  into  open  court  by  such  grand  jury. 

It  was  held  by  the  Supreme  Court  of  Missouri,  in  The 
State  V.  England^  19  Mo.  386,  that  an  indictment  commenc- 
ing thus:  "State  of  Missouri,  county  of  Hickory,  in  tbe 
Hickory  Circuit  Court,  September  term,  A.  D.  1852.    The 

grand  jurors  for  the  State  of ^  empanelled,  charged,  and 

sworn  to  inquire,' '  etc.,  sufficiently  showed  that  the  indictment 
was  found  by  a  competent  and  legally  otgantzed  grand  jury. 

In  Tlu  State  v.  Conley,  39  Maine,  78,  it  was  held,  that  an 
indictment  in  this  form:  ''State  of  Maine,  Cumberland,  ss:  at 
the  Supreme  Judicial  Court,  begun  and  holden  at  Portland, 
within  and  for  the  county  of  Cumberland,  on  the  first  Tuesday 
of  March,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fifty-four.  The  jurors  for  said  state,  upon  their  oaths  pi^ 
sent/'  was  sufficient,  and  showed  that  tibe  indictment  was 
found  by  a  legal  grand  jury.  The  court  observed:  ''The 
caption  is  conformable  to  general,  if  not  universal^  practice 
in  this  and  other  states. 

It  was  held,  in  Commonwealth  v.  Edwards,  4  Gray,  I,  that 
where  an  indictment  which  purports,  by  its  caption,  to  have 
been  fpund  at  a  court  of  common  pleas  for  the  county  of 
Hampshire,  and  then  it  adds,  "the  jurors  for  said  common- 
wealth, on  their  oath  present,"  sufficiently  shows  that  it  vr^ 
returned  by  the  grand  jury  for  the  county  of  Hampshire. 
In  the  above  case  there  was  no  other  caption  than  that 
contained  in  the  introductory  part  of  the  indictment 

It  was  held  in  Tlie  State  v.  Freeman,  21  Mo.  481,  that  an 
indictment  reciting  that  the  grand  jurors  were  empanelled, 
sworn,  and  charged,  "need  not  state  when  and  where  they 
were  so  empanelled,  sworn,  and  charged." 

It  would  render  this  opinion  junnecessarily  long  to  quote 
from  all  the  decisions  we  have  examined,  and  which  conibnn, 
in  substance,  to  the  rulings  in  the  above  cases,  bat  we  refer  to 
such  cases.    Reeves  v.  The  State,  20  Ala.  33;  Duncan  v.  The 


MAY  TERM,  1872.  449 

Bailey  v.  The  State. 


People^  I  Scam.  456 ;  Ctrnimanwealth  v.  yames,  i  Pick.  375  ; 
Cammomvealth  v.  Colion^  1 1  Gray,  I ;  Thomas  v.  TTie  State, 
5  How.  Miss.  20;  Byrd  v.  The  State ^  i  How.  Miss.  163; 
Vaughn  v.  The  State ^  4  Mo.  530;  Young  v.  7>5^  5Ai/^,  6 
Ohio,  435  ;  Mackey  v.  77/^  5/a/^,  3  Ohio  St.  362 ;  7>4^  S'/a/^ 
V.  Williams ^  2  McCord,  301 ;  Barnes  v.  77;^  5/a/^,  5  Yerg. 
186;  The  State  v.  Nixon,  18  Vt.  70;  The  State  v.  (7£»<?r/,  13 
Vt  647 ;  The  State  v.  TUbeau,  30  Vt  100;  77/^  State  v.  Free- 
man, IS  Vt.  723. 

A  grand  jury  is  an  essential  and  component  part  of  the 
circuit  court  in  each  county,  where  there  is  no  criminal  court, 
in  which  case  a  grand  jury  composes  a  part  of  that  court. 
The  statute  prescribes  the  number,  qualifications,  mode  of  selec- 
tion, empanelling,  and  the  powers  and  duties  of  grand  jurors. 

We  are  bound  to  presume,  until  the  contrary  is  affirma- 
tively shown,  that  public  officers  have  performed  the  duties 
imposed  on  them  by  law.  The  transcript  shows  the  time 
and  place  of  the  meeting  of  the  court;  that  the  grand  jury 
returned  into  open  court  the  indictment  against  the  appel- 
lant ;  that  he  was  arraigned  and  plead  not  guilty ;  that  the 
original  indictment  was  filed  in  the  Franklin  Circuit  Court, 
and  that  the  appellant  was  placed  on  trial  on  such  original 
indictment  The  indictment  itself  shows  that  the  grand  jury 
was  duly  and  legally  empanelled,  sworn,  and  charged. 

We  entertain  no  doubt  that  it  is  sufficiently  shown  that  the 
court  in  which  the  indictment  was  found,  and  the  one  in 
which  the  appellant  was  tried,  had  full  and  complete  jurisdic- 
tion of  the  cause.  To  hold  otherwise,  would  greatly  im- 
pede and  seriously  embarrass  the  just  and  prompt  adminis- 
tration of  the  criminal  laws  of  the  State.  This  we  are  unwill-  * 
ing  to  do,  and  especially  where  the  substantial  rights  of  the 
accused  have  not  been  jeopardized. 

The  judgment  is  affirmed,  with  costs. 

T.  B.  Adams,  F.  Berry,  and  N.  S.  Givan,  for  appellant 

B.  W.  Hamia,  Attorney  General,  M.  M.  Ray,  G.  H.  Voss^ 
B.  F.  Davis,  and  y.  A,  Holntan,  for  the  State. 
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Statute.— 7&/^  ^  Aa.-^BtmJk  ef  ike  StaU.-^Munidpal  Tkr^.— The  foUov- 
ing  title :  "  An  act  to  provide  for  the  assessment  and  collection  of  taxes  on 
the  shares  of  stock  owned  in  bonks  and  hanking  associations  doing  business  in 
this  State/'  is  sufficient  to  cover  this  provision  in  the  act :  "  Nothing  in  this  or 
any  other  act  shall  be  so  construed  as  to  authorize  the  taxation  of  stock  in  the 
Bank  of  the  State  of  Indiana,  or  axiy  national  bank,  for  mnnidpal  poiposes." 
Acts  1867,  p.  3i6. 

City  of  £vANSViLLE.-*A^i/£9iME/  Banh.—Mimid^  Tsxes.^TbSa  prorision 
applies  to  the  city  of  Evansville,  acting  under  a  special  charter,  which  is 
modified  by  the  prowsion  in  the  charter  of  the  Bank  of  the  State  exemptiag 
Its  capital  stock  from  municipal  taxation,  and  by  said  provision  of  said  act  of 
1867,  so  that  such  city  now  stands,  in  this  respect,  on  an  equality  with  the  other 
cities  of  the  State,  and  it  cannot  tax  the  shares  of  the  capitel  stodc  in  a  national 
bank  for  municipal  purposes. 

Statutes. — Hepugnant  Previsions, — VThere  two  statutes  are  clearly  lepugnaDt 
to  each  other  in  their  provbions,  the  later  must  be  regarded  as  having  snpa* 
soded  the  fonner. 

APPEAL  from  the  Vanderburg  Common  Pleas. 

Downey,  J. — The  legal  question  involved  in  thb  case 
arises  out  of  the  following  statement  of  facts  presented  to 
the  common  pleas : 

'^That  the  city  of  Evansville  is  organized  and  acting  as  a 
municipal  corporation,  under  an  act  of  the  General  Assembly 
of  the  State  of  Indiana,  passed  January  27th,  1847  (Local 
Acts,  1847,  3);  that  said  plaintiff  has  resided,  for  the  last 
five  years,  and  still  resides,  within  the  corporate  limits  of 
said  dty ;  and  that  during  all  that  time  he  has  been,  and 
still  is,  the  holder  of  four  hundred  shares  of  the  capital  stodc 
of  the  Evansville  National  Bank,  of  Evansville,  Indiana,  of  the 
par  value  of  one  hundred  dollars  per  share ;  that  said  Evans- 
ville National  Bank  is  a  bank  duly  organized  under  the  act 
of  congress,  entitled,  ^An  act  to  provide  for  a  national  cur- 
rency by  a  pledge  of  public  stock,'  usually  known  as  the 
•National  Currency  Act,'  approved  June  3d,  1864;  tiiat 
,prior  to  the  first  day  of  June,  to  wit,  on  the  first  day  of  liCay, 
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1971,  one  Morris  Hanfi)  who  was  then  and  there  city  as- 
$essQr,  duly  elected,  qualified,  and  acting  as  such,  placed 
four  hundred  shares  of  the  stock  of  said  bank  upon  the  as- 
sessment roll  of  said  city,  and  assessed  the  same  thereon  to 
the  said  plaintifl^  for  taxation,  as  personal  property,  and  ap- 
praised the  same  at  their  par  value,  to  wit,  forty  thousand 
dollars ;  that  afterwafd,  in  accordance  with  the  charter  and 
ordinances  of  said  city,  said  assessment  of  said  shares  of 
stock  was  duly  transferred  to  the  tax  duplicate  of  said  city 
for  taxation,  for  the  year  1871 ;  and  that  thereupon,  at  the 
proper  tixne,  to  wit,  on  the  2dth  day  of  June,  1871,  the  com- 
mon council  of  said  city,  in  due  form,  levied  upon  all  the 
real  and  personal  property  found  upon  said  duplicate,  for 
said  year,  an  ad  valorem  tax  of  three-quarters  of  one  per 
c^nt;  that  thereupon  the  clerk  of  said  city,  in  pursuance  of 
the  charter  and  ordinances  of  said  city,  placed  upon  said  tax 
duplicate  said  levy  upon  said  stock,  whereby  the  plaintiff 
became  duly  charged,  upon  said  duplicate,  with  three  hun- 
dred dollars,  as  and  for  the  tax  for  the  year  187 1,  upon  saitf 
four  hundred  shares  of  stock  in  said  bank ;  that  thereupon,  in 
due  time,  to  wit,  on  the  first  day  of  September,  1871,  said 
duplicate  was  duly  delivered  to  the  defendant,  Koch,  who 
was  then  and  there,  and  still  is,  the  collector  of  said  city,  and 
the  same  was  accompanied  by  the  proper  precept;  and  that  if 
said  tax  is  properly  levied,  and  lawfully  collectible,  the  same 
is  now  due;  and  that  by  the  charter  and  ordinances  of  said 
city,  said  collector  now  has  the  right  to  collect  all  taxes 
levied  for  said  year,  upon  personal  property,  by  distress  and 
sale. 

''  It  is  further  agreed  that  said  Koch,  as  said  collector,  is 
threatening,  and  is  about  to  seize  the  plaintiff's  property,  and 
sell  the  same  for  the  payment  of  said  tax. 

"And  it  is  further  agreed  that  if  the  court  shall  be  of 
opinion  that  said  shares  of  stock  are  not  liable  to  be  taxed 
by  said  city,  there  shall  be  a  decree  enjoining  the  defendants 
from  collecting  said  sum  of  three  hundred  dollars,  so  levied 
upon  said  stock. 
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''But  if  the  court  shall  be  of  opinion  that  said  city  had  a 
lawful  right  to  levy  and  collect  said  tax  upon  said  shares  of 
stock,  then  said  court  shall  render  judgment  for  defendant" 

Upon  the  submission  of  this  agreed  statement,  the  court 
found  for  the  plaintifi)  and,  over  a  motion  for  a  new  trial,  ren- 
dered a  decree  perpetually  enjoining  the  defendants  from 
the  collection  of  the  tax. 

It  is  not  insisted  that  such  taxation  by  cities  acting  under 
the  general  law  for  the  incorporation  of  cities  is  allowed,  but 
it  is  contended  that  the  city  of  Evansville,  under  its  special 
charter,  can  exercise  that  power.  The  following  part  of  the 
charter  is  cited  by  counsel  fdr  both  parties,  and  if  it  stood 
alone,  it  seems  to  be  conceded  by  counsel  for  the  appellee, 
it  would  authorize  such  taxation. 

"  For  the  purposes  of  revenue,  the  common  council  shall 
have  the  power  to  levy  and  cause  to  be  assessed  and  col« 
lected  once  in  each  year  an  ad  valorem  tax  upon  all  the 
property  real  and  personal  within  said  city,  and  on  all 
money  and  capital  within  said  city  which  is  or  may  be  sub- 
ject to  taxation  for  county  purposes,  whether  such  money  or 
capital  be  actually  employed  or  not,  and  on  all  money  bear- 
ing interest  and  payable  ta  any  inhabitant  of  said  city,  and 
also  a  poll  tax.  *  *  *  Provided,  that  such  ad 
valorem  tax  shall  not  exceed  three-fourths  of  one  per  cent, 
upon  the  value  of  the  property,  capital,  or  money  taxed." 

It  is  claimed  by  counsel  for  the  appellants  that  the  legisla- 
tion by  the  State^  and  by  the  United  States,  by  which  the 
taxation  of  the  shares  of  bank  stock  for  municipal  purposes 
is  prohibited,  has  not  made  any  change  in  the  charter  of  the 
city  of  Evansville,  or  its  power  to  tax  such  property.  The 
exemption  of  such  stock  from  taxation,  whatever  may  be 
said  as  to  its  policy,  rests  upon  these  enactments.  When 
the  bank  of  the  State  of  Indiana  was  incorporated,  the  1^- 
lature  inserted  in  its  charter  this  provision : 

"  The  capital  stock  of  said  bank  shall  be  subject  to  the 
same  rate  of  taxation  for  state  and  county  purposes  as  the 
property  or  stock  of  other  moneyed  corporations,  and  the 
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real  estate  and  other  property  of  said  bank  and  branches 
situated  in  any  city  or^town  shall  be  taxed  for  municipal 
purposes  in  the  same  manner  as  other  property  so  situated; 
but  the  capita]  stock  of  said  bank  or  branches  shall  not  be 
taxed  f6r  municipal  purposes." 

When  the  act  of  Congress,  under  which  the  national 
banks  are  organized,  was  passed,  in  order  that  the  states 
might  not  discriminate  against  such  banks  in  the  exercise 
of  the  power  of  taxation,  this  provision  was  inserted  in  the 
act,  after  providing  for  the  collection  of -certain  specified 
taxes  from  such  banks : 

*'  Provided,  that  nothing  in  this  act  shall  be  construed  to 
prevent  all  the  shares  in  any  of  the  said  associations,  held  by 
any  person  or  body  corporate,  from  being  included  in  the 
valuation  of  the  personal  property  bf  such  person  or  corpora- 
tion in  the  assessment  of  taxes  imposed  by  or  under  state 
authority  at  the  place  where  such  bank  is  located,  and  not 
elsewhere ;  but  not  at  a  greater  rate  than  is  assessed  upon 
other  moneyed  capital  in  the  hands  of  individual  citizens  of 
such  state.  Provided,  further,  that  the  tax  so  imposed  under 
the  laws  of  any  state  upon  any  of  the  associations  authorized 
by  this  act  shall  not  exceed  the  rate  imposed  upon  the  sha  es 
in  any  of  the  banks  organized  under  authority  of  the  state 
where  such  association  is  located.  Provided,  also,  that 
nothing  in  this  act  shall  exempt  the  real  estate  of  such  asso- 
ciation from  either  state,  county,  or  municipal  taxes  to  the 
same  extent,  according  to  its  value,  as  other  real  estate  is 
taxed.'* 

Reference  is  made  to  the  act  of  March  15th,  1867,  relat- 
ing to  the  assessment  and  collection  of  taxes  on  the  shares 
of  stock  owned  in  banks  and  banking  associations  doing 
business  in  this  State,  Acts  1867,  p.  216,  and  especially  to 
the  ninth  section  thereof,  which  reads  as  follows: 

''Nothing  in  this,  or  any  other  act,  shall  be  so  construed  as 
to  authorize  the  taxation  of  stock  in  the  bank  of  the  State 
of  Indiana,  or  in  any  national  bank,  for  municipal  purposes." 

It  would  seem  that  the  legislature,  in  the  enactment  of  this 
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statute,  regarded  the  provision  in  the  charter  of  the  bank  of 
the  State,  and  the  clause  in  the  act  of  jCongress  above  set  out, 
as  creating  an  exemption,  and  that  the  ninth  section  of  the  act 
of  1 867  was  designed  to  carry  out  or  conform  to  that  idea.  It 
is  objected  to  the  ninth  section  of  this  last  act,  that  it  is  not 
embraced  in  the  title  of  the  act,  and  is,  therefore,  unconsti- 
tutional and  void.  It  is  said  by  counsel  for  the  appellant: 
'*  The  very  evil  the  constitutional  section  sought  to  avoid  is 
here  perpetrated.  In  the  body  of  an  act  ostensibly  provid- 
ing for  taxation,  an  exemption  from  taxation  is  ingeniously 
injected,  and  thus,  without  attracting  the  attention  of  the  leg- 
islature, the  objectionable  section  is  smuggled  through.  The 
title  of  the  act  related  only  to  taxation,  and  by  every  rule 
of  construction  applied  only  to  state  and  county  taxation." 

The  title  to  the  act  is  as  follows :  "An  act  to  provide  for 
the  assessment  and  collection  of  taxes  on  the  shares  of  stock 
owned  in  banks  and  banking  associations  ^oing  business  in 
this  State." 

We  are  of  the  opinion  that  the  title  of  the  act  is  stiffident 
to  cover  the  provisions  made  by  the  ninth  section.  We 
are  also  of  the  opinion  that  the  legislation  in  question  must 
be  held  to  apply  to  the  city  of  Evansville  as  well  as  to  dties 
acting  under  the  general  law.  The  special  charter  of  the 
city  was,  by  the  present  constitution,  continued  in  force  un- 
til such  time  as  the  General  Assembly  should,  in  its  discre- 
tion, modify  or  repeal  the  same.  We  must  hold  that  the 
legislation  in  question  was  intended  to  and  did  so  modify  the 
charter,  that  that  city  now  stands,  in  this  respect,  on  an 
equality  with  the  other  cities  of  the  State.  The  law  does 
not  favor  repeals  by  implication,  but  requires  clearly  repug- 
nant language  to  effect  a  repeal.  I^  however,  two  statutes 
be  clearly  repugnant  to  each  other  in  theii*  provisions,  the 
later  must  be  regarded  as  having  superseded  the  former. 
1  Davis  Ind.  Dig.  774,  sees.  50-51. 

We  are  of  the  opinion  that  it  is  the  shares  of  the  capital 
stock  which  the  legislation  above  referred  to  exempts  from 
municipal  taxation.      The  capital  stock  of  such  national 
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banks  is  by  the  act  of  congress  expressly  required  to  be 
divided  into  shares  of  one  hundred  dollars  each,  and  these 
shares  are  owned  by  the  stockholders  or  shareholders.  They 
represent  the  property  or  wealth  of  the  corporation.  But 
notwithstanding  this,  it  is  expressly  provided  by  the  act  of 
congress  that  nothing  in  the  act  shall  exempt  the  real  estate 
of  such  association  from  either  state,  county,  or  municipal 
taxes  to  the  same  extent,  according  to  its  value,  as  other 
real  estate  is  taxed.  The  state  law  of  1867  follows  out  the 
same  idea,  that  the  shares  of  the  capital  stock  represent  the 
whole  property  or  wealth  of  the  corporation,  by  providing 
for  taxation  of  the  shares.  But  as  the  real  estate  of  the 
bank  is  taxed,  as  such,  in  the  name  of  the  corporation,  it 
is  provided  in  the  eighth  section  of  the  act,  that  in  making 
the  assessment  and  ascertaining  the  value  of  any  shares  of 
bank  stock  under  the  provisions  of  the  act,  it  shall  be  lawful 
to  deduct  from  the  gross  cash  value  of  such  shares  the  proper 
proportionate  part  of  the  value  of  any  real  estate  held  or 
owned  by  any  such  bank  or  banking  association  in  this 
State,  and  taxed  under  the  laws  thereof,  in  which  any  part 
of  the  capital  stock  of  such  bank  or  banking  association 
may  be  invested ;  and  in  making  such  deduction,  the  value 
of  such  real  estate  for  taxation  shall  be  the  criterion.  But 
tiiat  part  of  the  capital  stock  of  the  bank  which  is  invested 
in  real  estate  would  seem  not  to  be  exempt  by  the  act  of 
congress  firom  municipal  taxation,  whatever  may  be  the 
efiect  of  the  state  legislation  on  the  subject.  But  perhaps 
this  question  is  not  in  the  case  before  us. 

The  judgment  is  affirmed,  with  costs. 

C.  Denby  and  D.  B.  KumUr,  for  appellants. 

A.  Iglthari,  W.  P.  Parrrtti  X.  Wood,  and  %  R  Igiehart, 
for  appellee. 
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The  Jeffersonville  Railroad  Company  v.  Wagoner  et  al. 

APPEAL  from  the  Floyd  Circuit  Court 

Downey,  J. — ^This  case  involves  the  same  question  decided 
by  the  court  in  the  case  of  The  yeffersonviUe  Railroad  Com- 
pany V.  Weinman^  ante^  p.  231,  and  for  the  reasons  there 
given  must  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 

G.  V.  Howk^  W.  JV.  Tu/ey,  and  C.  D.  Hawk^  for  appel- 
lant 


Kemp  v.  Willson. 

APPEAL  from  the  Howard  Common  Pleas. 

Downey,  J. — ^The  appellee  sued  the  appellant,  and  had 
final  judgment  in  his  favor.  The  defendant  appealed  to  this 
court,  and  has  assigned  as  errors  the  overruling  of  his  de- 
murrer to  the  complaint,  the  sustaining  of  a  motion  made 
by  the  plaintiff  to  strike  out  part  of  his  answer,  the  sustain* 
ing  of  the  demurrers  of  the  plaintiff  to  the  first,  second, 
third,  fourth,  and  fifth  paragraphs  of  his  answer,  and  the  re- 
fusal to  grant  him  a  new  trial.  But  the  transcript  contains 
none  of  the  original  papers,  being  made  up  of  the  entries  on 
the  order  book  only.  None  of  the  evidence  is  in  the  record. 
In  their  brief,  counsel  for  the  appellant  say,  they  hope  thqr 
will  be  able  to  procure  a  perfect  record,  but  they  have  not 
done  so.  The  clerk  says  the  original  papers  are  not  on  file 
in  his  office.    We  can  decide  nothing  upon  such  a  record. 

The  judgment  is  affirmed,  with  ten  per  cent  damages  and 
costs. 

E.  C/tapfnan  and  H.  A.  Brause,  for  appellant 

M.  BeUamd  A.  S.  Bell,  for  appellee. 
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Nash  v.  Caywood. 

Practice. — Social  Finding  Without  Tieqttest. — ^A  special  finding  will  not  be 
regarded  as  liaving  been  made  under  section  341  of  the  code,  unless  it  api^ear 
to  have  been  made  at  the  request  of  one  of  the  parties  to  the  action,  and  it 
will  be  treated  as  nothing  more  than  a  general  finding. 

Contract. — JRescissum. — Where  personal  property  is  sold,  and  notes  of  a  firm 
in  which  the  vendor  is  a  partner  surrendered  to  him  in  payment,  and  by  a 
subsequent  contract  between  the  vendor  and  his  firm,  the  notes  are  cancelled, 
and  afterward,  the  partnership  having  become  bankrupt,  the  contract  of  sale 
is  rescinded,  and  also  the  contract  between  the  vendor  and  the  firm,  and  the 
purchaser  under  the  contract  of  sale  agrees  to  file  a  daim  against  the  estate  of 
the  bankrupt  partnership,  which  one  partner  agrees  to  see  paid  if  he  lives,  the 
rescission  of  the  contract  of  sale  is  complete,  although  the  notes  delivered  by 
the  purchaser  have  not  been  returned  to  him,  they  having  been  destroyed* 

APPEAL  from  the  Hendricks  Common  Pleas. 

Downey,  J. — ^Action  by  the  appellant  against  the  appellee 
to  recover  the  possession  of  certain  personal  property,  of 
which  it  is  alleged  that  the  plaintiff  is  the  owner  and  entitled 
to  the  possession,  and  which  he  charged  the  defendant  un- 
lawfully detained  from  him,  possession  of  which  was  de- 
manded by  him,  and  fifty  dollars  damages  for  the  detention 
thereof. 

The  answer  was,  first,  the  general  denial;  and,  second, 
property  in  the  defendant  and  not  in  the  plaintiff.  Reply  to 
the  second  paragraph  in  denial  thereof.  The  cause  was  tried 
by  the  court,  and  there  was  a  special  finding,  but  it  does  not 
appear  to  have  been  made  at  the  request  of  the  parties  or 
cither  of  them.  The  court  also  stated  its  conclusions  of 
law  upon  the  facts  found,  but  there  was  no  exception  to 
them.  The  plaintiff  moved  the  court  for  judgment  in  his 
favor  upon  the  special  finding,  but  his  motion  was  overruled, 
and  he  excepted.  He  then  moved  the  court  to  grant  him  a 
new  trial,  and  this  motion  was  also  overruled,  and  final  judg- 
ment rendered  for  the  defendant. 

The  errors  assigned  in  this  court  are :  • 

First.  That  the  special  findings  are  contrary  to  the  evi- 
dence. 
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Second.  The  refusal  to  render  judgment  for  the  plaintiff 
on  the  special  findings. 

Third.  The  overruling  of  the  plaintiff's  motion  for  a  new 
trial. 

We  cannot  regard  the  special  finding  as  having  been  made 
in  accordance  with  section  341  of  the  code,  because  it  does 
not  appear  to  have  been  made  by  the  request  of  the  parties, 
or  either  of  them,  but  must  regard  it  as  nothing  more  than 
a  general  finding.    The  facts  are,  that  in  January,  1870,  Cay- 
wood purchased  of  Nash  two  horses,  the  property  in  ques- 
tion, for  three  hundred  dollars,  which  he  paid  by  the  trans- 
fer to  Nash  of  a  note  on  one  Potts,  for  twenty-seven  dollars, 
a  note  for  one  hundred  dollars  on  G.  W.  Nash  &  Brother, 
and  the  balance  it  was  agreed  should  be  paid  in  the  note  of 
Nash  &  Brother  for  one  hundred  and  seventy-five  dollars. 
On  the  same  day  Nash,  the  plaintiff,  purchased  of  Nash  & 
Brother  another  pair   of  horses,  spoken  of  as  "the  mill 
team,"  in  payment  for  which  he  surrendered  to  them  the  ac- 
count and  notes  received  from  Caywood,  which  were  then 
cancelled  and  torn  up,  the  amount  of  the  note  of  Potts  being 
charged  to  him  in  his  account  with  Nash  &  Brother.    Soon 
after  this  Nash  &  Brother  became  bankrupt,  and  it  became  a 
question  whether  the  sale  by  them   of  the  mill  team  to 
Nash  was  valid  or  not.     The  plaintiff,  the  defendant,  and 
George  Nash,  a  member  of  the  firm  of  Nash  &  Brother,  met 
and  agreed  that  both  sales  should  be  rescinded;  that  the 
plaintiff  should  have  his  horses  back  that  he  had  sold  to 
Caywood ;  that  he  should  give  up  to  the  assignee  in  bank- 
ruptcy the  mill  team,  and  that  Caywood  should  file  a  claim 
against  the  bankrupts'  estate  for  the  amount  of  the  debts 
against  them  which  he  had  transferred   to  Nash  for  the 
horses,  including  the  amount  of  the  note  of  Potts,  George 
Nash  promising,  if  he  lived,  to  see  the  claim  paid.    The 
horses  in  question,  according  to  this  agreement,  were  rede- 
livered by  Caywood  to  Nash,  and  the  mill  team  surrendered 
to  the  assignee  in  bankruptcy. 

A  few  days  after  the  redelivery  of  the  horses,  the  defend- 
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ant  demanded  the  return  of  the  horses  or  the  note  of  the 
plaintiff,  or  of  George  Nash,  which  being  refused,  he  went 
to  the  field,  where  the  horses  in  question  were  being  used 
by  a  hired  hand  of  the  plaintiff)  and  took  the  horses  away 
from  him.  The  plaintiff  brought  this  action  to  recover  the 
possession  of  them. 

It  appears  that  the  judge  of  the  common  pleas  was  of  the 
opinion  that  the  agreement  for  the  redelivery  of  the  horses 
in  question  was  without  consideration,  because  the  note  and 
account  in  favor  of  Caywood  against  Nash  &  Brother,  and 
the  note  of  Potts,  were  not  returned  to  Caywood  at  the  time 
of  the  rescission.  In  this  we  think  the  court  was  in  error. 
These  papers  had  been  destroyed,  and  hence  could  not  have 
been  returned,  if  such  had  been  the  contract.  But  it  was 
no  part  of  the  contract  that  they  should  be  returned,  and  it 
was  not  therefore  necessary  to  return  them  if  it  had  been 
possible.  Caywood  agreed  to  present  a  claim  for  the 
amount  against  the  estate  of  Nash  &  Brother  in  bankruptcy, 
and  that  firm  agreed,  through  George  Nash,  one  of  its  mem- 
bers, that  he  should  have  such  claim  against  them,  and  that 
he  would  see  that  it  was  paid,  if  he  lived.  There  was  no 
ground  on  which  Caywood  could  demand  the  note  of  Nash, 
the  plaintiff)  for  it  was  no  part  of  the  contract  that  he  should 
have  such  note,  nor  was  there  any  ground  on  which  he  could 
require  the  note  of  George  Nash  for  the  amount,  for  the 
same  reason.  He  had  agreed  to  look  to  the  estate  of  the 
bankrupts  for  his  pay,  with  the  individual  assurance  of  George 
Nash  that  the  claim  should  be  paid,  if  he  lived.  He  got 
from  the  plaintiff  what  he  agreed  to  take,  and  he  should  not 
demand  anything  more  or  different.  The  plaintiff  gave  up 
the  "mill  team"  to  the  assignee,  which  he  probably  would 
not  have  done,  but  for  the  return  to  him  of  the  horses  in 
question. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  grant  a  new  trial,  and  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 

L.  Hitter^  for  appellant. 
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WiNSHIP  V.   WiNSHIP   ET   AL. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

Downey,  J. — ^The  appeal  in  this  case  must  be  dismissed 
without  any  decision  upon  the  questions  which  counsel  pre^ 
sent.  There  were  three  defendants  to  the  action  in  the  com- 
mon pleas,  and  the  judgment  was  against  all  of  them.  One 
only  of  them  appeals,  and,  without  complying  with  section 
551,  p.  270,  2  G.  &  H.,  submits  the  cause.  Cases  have  so 
frequently  had  to  be  dismissed  for  this  reason,  th^t  it  seems 
to  us  that  counsel  should  see  the  Necessity  of  giving  atten- 
tion to  this  point.  The  clerk's  certificate  to  the  transcript  is 
not  authenticated  by  affixing  the  seal. 

The  appeal  is  dismissed,  with  costs. 

Jones ^  Miller  &  Stallard,  Wallace  &  Hiett^  and  C.  A.  Ray^ 
for  appellant. 

W.  D.  Lee  and  P.  H.  Lee^  for  appellees. 


The  Columbus,  Chicago,  and  Indiana  Central  Railway 

Company  v.  Brownlee. 

APPEAL  from  the  Grant  Common  Pleas. 

BusKiRK,  C.  J. — ^The  record  in  this  cause  was  filed  July 
27th,  1870.  At  the  November  Term,  1870,  it  was  continued. 
On  the  29th  day  of  May,  1872,  the  appellee  moved  the 
court  to  dismiss  the  appeal  because  there  is  no  assignment 
of  errors,  and  that  the  appellant  has  failed  to  prosecute  his 
appeal.  We  have  examined  the  record,  and  find  that  there  is 
no  assignment  of  errors;  that  no  process  has  been  taken 
out ;  and  that  no  brief  has  been  filed  by  the  appellant 

The  appeal  is  dismissed,  at  the  costs  of  tlie  appellant,  and 
the  clerk  is  directed  to  certify  this  dismissal  immediately  to 
the  court  below. 

E,  Walker^  for  appellant 

y.  Brownlee  and  H.  Brownlee^  for  appellee. 
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Hoffman  ex  al.  t^.  2^lunger. 

Sbt-Off.— /VvMUf^i^  M/e.'^^Asn^nmeMf.'-^IftUtutlify^^hkML  action  by  the 
assignee  of  a  note,  not  payable  in  bank,  the  defendant  may  set  off  a  joint  note 
made  by  the  payee  of  the  note  sued  on,  as  principal,  for  his  individual  debt, 
and  by  another  as  his  surety,  and  held  by  the  defendant  as  assignee  thereof 
before  notice  of  the  assignment  of  the  note  sued  on. 

APPEAL  from  the  Elkhart  Common  Pleas. 

WoRDEN,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellants  upon  a  promissory  note  executed  by  the  de- 
fendants, payable  to  the  order  of  Jacob  Ulery,  and  indorsed 
by  the  payee  to  Hawks  Bros.  &  Co.,  the  plaintiff  being  the 
alleged  owner  of  the  note.  Issue,  trial  by  jury,  verdict  and 
judgment  for  the  plaintiff. 

The  defendants  answered,  setting  up  several  matters  of 
set-off,  and  amongst  them  a  joint  note,  executed  by  Ulery 
and  Jacob  Hanes,  payable  to  the  order  of  Isaac  Dean,  and 
by  the  payee  indorsed  to  the  defendants,  as  was  alleged,  be- 
fore the  bringing  of  the  suit,  and  before  they  had  any  notice 
of  the  assignment  of  the  note,  on  which  the  suit  was  brought. 
The  note  thus  pleaded  as  a  set-off  was  alleged  to  have  been 
executed  by  Ulery  as  principal,  and  for  his  individual  debt, 
and  to  have  been  signed  by  Hanes  merely  as  his  surety. 
This  portion  of  the  defendants'  answer,  on  motion  of  the 
plaintiff,  was  stricken  out,  on  the  ground  that  the  note  thus 
pleaded  could  not  be  set  off  against  the  plaintiff's  claim. 
Defendants  excepted.  This  ruling  is  the  subject  of  the 
first  assignment  of  error. 

By  our  statute,  a  promissory  note  not  payable  in  a  bank 
in  this  State  may  be  transferred  by  indorsement,  but  such 
transfer  cannot  defeat  a  set-off  which  the  maker  may  have 
acquired  against  the  payee  or  any  assignor  before  notice  of 
the  assignment.    2  G.  &  H.  658,  sec.  3. 

Therefore  the  case  stands,  under  the  allegations  of  the 
pleading,  as  if  Ulery  himself  were  suing  upon  the  note  ex- 
ecuted by  the  defendants,  the  transfer  not  defeating  the  set- 
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off  if  the  defendants  could  have  successfully  set  it  up  as 
against  him. 

The  note  pleaded  as  a  set-off  is  alleged  to  have  been  given 
for  the  debt  of  Ulery,  and  to  have  been  executed  by  him  as 
principal  and  the  said  Hanes  as  surety,  and  the  question 
arises  whether  there  is  sqch  a  want  of  mutuality  as  will  pre- 
vent the  set-off 

The  general  principle  of  law  is,  that  mutual  debts  only  can 
be  set  off  against  each  other.  Hence  the  sole  debt  of  one 
cannot  be  set  off  against  the  joint  debt  of  two  or  more,  nor 
vice  versa. 

But  there  are  cases  which,  in  eflect,  hold  that  the  debt  of 
a  principal,  although  there  are  sureties  thereupon,  may,  for 
the  purposes  of  set-off,  be  regarded  as  the  sole  debt  of  the 
principal.  Hanson^  Ex  parte ^  1 8  Ves.  232.  In  this  case,  it 
was  ssud,  that  ''the  joint  debt  was  nothing  more  than  a  se- 
curity for  the  separate  debt ;  and  upon  equitable  considera- 
tions a  creditor,  who  has  a  joint  security  for  a  separate  debt, 
cannot  resort  to  that  security  without  allowing  what  he  has 
received  on  the  separate  account,  for  which  the  other  was  a 
security."  See  also  MaJmrin  v.  Pearson^  8  N.  H.  539;  Con- 
cord v.  PUlsbury,  33  N.  H.  310;  Andrews  v.  VarreU,  46  N. 
H.  17.  In  the  latter  case,  the  court  say:  ''Although,  by 
our  statute,  proper  matters  for  set-off  are  mutual  demands 
only,  *  *  ♦  yet  it  is  not  considered  as  conflicting  wiA 
this  rule  to  set  off  a  note  signed  by  a  principal  and  his 
surety,  against  a  note  runnfng  to  such  principal  alone;  the 
debt  in  such  case  being  considered  the  debt  of  the  princi- 
pal."   See,  further,  2  Story  Eq.  Jur.,  sec.  1437. 

We  have  the  following  statutory  provision:  "In  all  ac- 
tions upon  a  note  or  other  contract  against  several  defend- 
ants, any  one  of  whom  is  principal  and  the  others  sure- 
ties therein,  any  claim  upon  contract  in  favor  of  the  prin- 
cipal defendant,  and  against  the  plaintiff,  or  any  former 
liolder  of  the  note  or  other  contract,  may  be  pleaded  as  a 
set-off  by  the  principal  or  any  other  defipndant"  2  G.  &  H. 
89,  sec.  58. 
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The  case  before  us  is  not  within  the  letter  of  the  statute 
above  set  out,  but  is  clearly  within  its  spirit,  and  must  be 
governed  by  it  If  the  parties  had  been  reversed ;  that  is  to 
say,  if  the  defendants  herein  had  sued  Ulery  and  Hanes 
upon  the  note  which  is  attempted  to  be  set  off  in  this  case, 
then  Ulery,  he  being  still  the  holder  of  &e  note  herein  sued 
upon,  could  have  set  the  same  off  in  the  supposed  action 
against  himself  and  Hanes.  That  would  have  been  a  case 
strictly  within  the  letter  of  the  statute.  We  cannot,  for  a 
moment,  suppose  the  legislature  intended  that  the  question 
whether  two  given  claims  might  be  set  off  against  each 
other  should  depend  upon  the  circumstance  of  one,  and  not 
the  other,  being  sued  upon.  We  conclude,  therefore,  that  if 
Ulery,  instead  of  his  assignees,  had  brought  this  action,  the 
note  offered  as  a  set-off  would  have  been  a  proper  subject  of 
set-off.  The  case,  we  have  seen,  is  not  changed  by  Ulery's 
transfer  of  the  note  sued  upon.  His  assignee  stands  in  his 
shoes  in  this  respect.  We  are  of  opinion,  therefore,  that 
tiie  court  erred  in  striking  out  this  item  of  set-off. 

This  conclusion  renders  it  unnecessary  to  examine  the 
errors  assigned  in  relation  to  subsequent  steps  in  the  cause. 

The  judgment  below  is  reversed,  with  costs,  with  leave  to 
the  parties  to  amend  their  pleadings. 

A.  S.  Blake  and  R.  M.  yohnson^  for  appellants. 


Heffren  v.  Jatne  et  al. 

KrjQf^XiJCi,'~*Cli€nt,'^BaHknipiey,'^Kxi  attoniey,  in  transacdons  wiUi  his  client, 
jMts  in  a  fidnciavy  capacity,  and  under  eection  33  of  an  Act  of  Congress,  en- 
titled <*  An  act  to  establish  a  nniform  system  of  hankniptqr,"  etc.,  approved 
March  2d,  1867,  the  coUection  of  money  by  him  for  his  client  creates  a  debt 
which  an  adjudication  of  bankruptcy  against  him  does  not  discharge,  and  in 
an  action  to  reoorer  which  the  plea  of  such  adjudication  is  bad  on  demurrer. 
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Same. — Practice, — ConstrucHon  of  SfaMc-^Vnder  section  778  of  the  code, 
proceedings  against  an  attorney  who  refuses  to  deliver  money,  eta,  are  to  be 
had  upon  notice  and  motion  to  obtain  an  alternative  order  for  the  delivery  of 
the  money,  etc.,  or  upon  failure,  to  show  cause  why  he  should  not  be  punished 
for  contempt;  but  said  section  does  not  contemplate  such  proceedings  in  an 
action  of  debt 

Same. — By  section  779  of  the  code,  the  court  may  suspend  an  attorney  from 
practice,  but  cannot,  either  under  that  ot  section  778,  suspend  an  attorney 
unless  the  motion  or  the  prayer  of  the  complaint  is  therefor,  and  (here  has 
been  notice  to  the  defendant. 

Same. — Defence, — The  refusal  of  an  attorney  to  pay  over  money  on  demand  is 
not,  per  se,  a  breach  of  trust  or  confidence,  or  cause  of  removal  or  suspeosian 
from  practice,  and  he  should  be  permitted  to  show  any  valid  excuse  or  defence 
he  may  have  in  mitigation  or  justification. 

Same. — Appeal, — Effect  of, — Judgment, — From  the  judgment  of  an  inferior 
court  suspending  an  attorney  from  practice,  an  appeal  lies  to  the  Sapreme 
Court,  which,  when  taken,  stays  all  proceedings  on  the  judgment;  and  the 
court  below  has  no  power  or  authority  to  provide  in  the  judgment  that  the 
appeal  therefrom  shall  not  stay  said  judgment  of  suspension. 

APPEAL  from  the  Washington  Common  Pleas. 

BusKiRK,  C.  J. — ^This  was  an  action  brought  by  the  appel- 
lees to  compel  the  appellant  to  pay  and  deliver  over  certain 
moneys  by  him  collected  as  an  attorney  at  law.  The  com- 
plaint was  as  follows: 

"  Eben  C.  Jayne  and  John  K.  Walker,  partners  in  co-part- 
nership, doing  business  under  the  firm  name  and  style  of 
Dr.  D.  Jayne  &  Son,  complain  of  Horace  Hefiren,  the  de- 
fendant in  the  above  entided  cause,  and  say  that  the  said 
Horace  Hefiren  is  an  attorney  at  law,  and  that  he  is  now, 
and  for  many  years  past  has  been,  practising  his  profession 
as  such  attorney  in  the  courts  of  said  county ;  that  on  or 
about  the day  of  May,  1867,  the  said  plaintiffs  deliv- 
ered to  the  said  Hefiren  for  collection  a  certain  promissory 
note  for  fifty  dollars  on  one  Squire  Standiford,  and  payable 
to  said  plaintifis  in  their  firm  name  and  style  of  Dr.  D.  Jayne 
&  Son,  as  aforesaid;  that  afterward,  to  wit,  on  the  iSthday 
of  December,  1869,  the  said  Horace  Hefiren,  as  such  attor- 
ney, did  collect  and  receive  from  William  Standiford,  the 
administrator  of  the  said  Squire  Standiford,  the  sum  of  forty- 
seven  dollars  on  said  note ;  that  the  said  Hefiren  has  fafled 
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and  refused,  and  still  fails  and  refuses,  although  often  re- 
quested, to  deliver  over  to  the  said  plaintiffs  the  said  sum  of 
forty-seven  dollars  so  collected  as  aforesaid ;  and  the  said  plain- 
tiffs pray  said  court  for  a  rule  against  the  said  defendant  to 
pay  said  money  over  to  them,  and  for  all  other  proper  relief 

The  appellant  filed  an  answer  in  two  paragraphs,  which 
were  in  substance  the  same.  The  substance  of  each  para- 
graph was,  that  the  appellant  had  been  adjudged  a  bankrupt 
since  he  had  received  the  money  mentioned  in  the  complaint. 
The  court  sustained  a  demurrer  to  each  paragraph  of  the 
answer,  and  the  appellant  excepted,  and  the  ruling  of  the 
court  is  assigned  for  error. 

We  think  the  court  committed  no  error  in  sustaining  a 
demurrer  to  the  answer. 

Sec.  33  of  an  act  of  Congress,  entitled  ''An  act  to  establish 
a  uniform  system  of  bankruptcy  throughout  the  United 
States,"  approved  March  2d,  1867,  provides,  "that  no  debt 
created  by  the  fraud  or  embezzlement  of  the  bankrupt,  or 
by  his  defalcation  as  a  public  officer,  or  while  acting  in  any 
fiduciary  character,  shall  be  discharged  under  this  act,"  etc. 

An  attorney  acts  in  a  fiduciary  capacity.  The  relation 
between  an  attorney  and  his  client  is  one  of  great  confidence, 
and  the  law  imposes  on  an  attorney  the  highest  degree  of 
good  faith.    M'Connick  v.  Malin,  5  Blackf.  509. 

We  are  of  the  opinion  that  the  case  under  consideration 
comes  within  the  last  clause  of  the  above  quoted  section  of 
the  bankrupt  law. 

The  appellant  then  filed  another  answer  in  two  para- 
graphs; first,  the  general  denial;  second,  a  set-off.  The 
appellee  replied  in  denial  of  the  plea  of  set-ofE  The  cause 
was,  by  the  agreement  of  the  parties,  submitted  to  the  court 
for  trial,  and  resulted  in  a  finding  for  the  plaintiffs.  The 
court  overruled  motions  for  a  new  trial  and  in  arrest  of 
judgment,  and  rendered  the  following  judgment: 

"  It  is  therefore  considered  by  the  court  that  the  plaintiffs, 
Eben  C.  Jayne  and  John  K.  Walker,  recover  of  the  defend- 
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ant,  Horace  Hef&en,  the  sum  of  forty  dollars,  so  found  due 
as  aforesaid,  with  their  oosts  of  suit;  and  that  they  have  an 
execution  therefor  without  stay,  valuation,  or  appraisement 
laws,  and  returnable  in  thirty  days ;  and  that  said  Horace 
HefTren  be  suspended  from  practiising  as  an  attorney  at  law 
in  any  of  the  courts  of  this  State  for  the  period  of  two  years; 
and  defendant  prays  an  appeal  from  said  judgment,  which 
appeal  is  granted,  but  not  to  stay  said  judgment  of  suspen- 
sion until  determined  in  the  Supreme  Court.'' 

The  refusal  of  the  court  to  grant  a  new  trial  or  to  arrest 
the  judgment  is  assigned  for  error,  and  this  constitutes  the 
remaining  question  in  the  case. 

The  evidence  is  not  in  the  record,  and  we  cannot  there- 
fore determine  whether  the  finding  of  the  court  as  to  the 
amount  due  from  the  appellant  to  the  appellees  is  correct  or 
not.  We  shall  presume  it  was  correct  The  motion  in  ar- 
rest of  judgment  presents  for  review  here  whether  the  com- 
plaint was  sufficient  to  justify  and  support  the  finding  and 
judgment  of  the  court,  and  the  solution  of  this  question 
depends  upon  the  nature  of  this  proceeding. 

It  is  provided  by  section  778  of  the  code,  that  "when  an 
attorney,  on  request,  refuses  to  deliver  over  money  or  papers 
to  a  person  from  whom,  or  for  whom,  he  has  received  them, 
in  the  course  of  his  professional  employment,  whether  in  an 
action  or  not,  he  may  be  required,  after  reasonable  notice,  on 
motion  of  any  party  aggrieved,  by  an  order  of  the  court  in 
which  an  action,  if  any,  was  prosecuted,  or  if  no  action  was 
prosecuted,  then  by  the  order  of  any  court  of  record,  to  A) 
so,  within  a  specified  time,  or  show  cause  why  he  should 
not  be  punished  for  contempt." 

The  above  section  does  not  contemplate  an  action  in 
which  a  judgment  is  rendered  for  the  sum  that  may  be  found 
to  be  due.  It  is  a  proceeding  upon  notice  and  motion.  The 
jpurpose  of  the  proceeding  is  to  obtain  an  order  requiring 
the  attorney  to  deliver  over  the  money  or  papers  within  a 
specified  time ;  and  upon  failure  to  comply  with  such  order, 
4ie  is  required  to  show  cause  why  he  should  not  be  punished 
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for  contempt  The  order  should  be  in  the  alternative ;  for 
the  attorney  cannot  be  punished  for  contempt  until  he  has 
failed  to  comply  with  the  order,  and  in  that  case  he  has  the 
right  to  show  cause  why  he  should  not  be  punished  for 
contempt 

It  is,  however,  provided  by  the  next  succeeding  section, 
that  '*  in  cases  contemplated  in  the  last  preceding  section, 
on  such  motion,  or  in  an  action  brought  by  the  party  ag* 
grieved,  the  court  may  suspend  the  attorney  from  practice 
in  any  of  the  courts  of  this  State,  for  any  length  of  time,  in 
its  discretion ;  judgment  may  also  be  rendered  for  the  amount 
of  money  withheld,  deducting  fees,  if  any  are  due,  and  costs 
paid  by  the  attorney,  with  ten  per  cent,  damages,  which  may 
be  enforced  by  execution,  without  the  benefit  of  stay  or  ap- 
praisement laws,  and  returnable  within  thirty  days.  The 
court  may  also  render  any  judgment,  and  make  any  order 
respecting  papers  or  property  withheld,  that  may  be  neces- 
sary to  enforce  the  right  of  the  party  aggrieved,  subject  to 
any  liens  the  attorney  may  have  thereon  for  fees." 

By  the  section  last  above  quoted,  the  party  aggrieved  may 
proceed  either  by  notice  and  motion,  or  by  a  regular  action, 
and  in  either  case  the  court  may  render  a  judgment  for  the 
amount  of  money  withheld,  deducting  fees  and  costs,  which 
may  be  enforced  by  execution.  The  court  may  suspend  the 
attorney  from  practice  in  any  of  the  courts  of  this  State,  for 
any  length  of  time,  in  its  discretion. 

This  proceeding  seems  to  have  been  based  upon  section 
778 ;  as  there  is  no  prayer  for  a  judgment,  but  for  a  rule, 
against  the  defendant  to  pay  the  money  over  to  the  plain- 
tiffs, and  for  other  proper  relief. 

The  court,  however,  seems  to  have  proceeded  under  sec- 
tion 779;  for  a  regular  judgment  was  rendered,  to  be  en- 
forced by  execution  within  thirty  days.  The  force  and 
effect  of  section  778  is  extended  and  enlarged  by  section 
779 ;  for  by  that  a  judgment  may  be  rendered  where  the 
proceeding  is  by  notice  and  motion.  We  are  of  the  opinion 
that  the  court,  under  the  allegations  of  the  complaint,  had 
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the  right  to  render  the  judgment  it  did  render  in  reference 
to  the  payment  of  the  money  found  to  be  due,  but  we  arc 
equally  well  satisfied  that  the  court  possessed  no  power  or 
jurisdiction  to  suspend  the  appellant  from  practice  as  an  at- 
torney at  law.  An  attorney  is  an  officer  of  the  court,  and 
his  right  to  practise  his  profession  is  secured  to  him  by  the 
constitution  and  laws  of  the  -  State,  and  he  cannot  be  de- 
prived of  his  rights  without  notice  and  an  opportunity  to 
be  heard  in  his  defence,  or  to  offer  anything  in  extenuation 
of  his  conduct,  or  in  mitigation  of  the  severity  of  the  pen- 
alty inflicted  by  law.  The  appellant  was  notified  that  a  rule 
would  be  asked  against  him  to  deliver  over  the  money 
which  should  be  found  due  from  him  to  the  appellees,  but 
there  was  nothing  in  the  complaint,  summons,  or  the  subse- 
quent pleading  which  in  any  manner  informed  him,  or  even 
created  a  suspicion,  that  an  order  suspending  him  from  prac- 
tice as  an  attorney  would  be  asked  or  made.  We  concede 
that  under  section  779  there  may  be  coupled  with  the  pro- 
ceeding to  recover  the  money  a  prayer  for  the  suspension  of 
the  attorney;  but  there  must  be  the  necessary  allegations  in 
the  motion  or  complaint,  and  tlie  suspension  must  be  asked 
for.  This  was  decided  by  this  court  in  Bouglier  v.  Scobey^  16 
Ind.  151.  The' court  say:  "The  action  is  brought  to  recover 
of  attorneys  certain  notes,  or  their  proceeds,  alleged  to  have 
been  placed  in  the  hands  of  the  defendants  for  collection. 
The  complaint  prays  judgment  for  the  amount  alleged  to  be 
due,  with  damages;  and  asks  for  execution  returnable  in 
thirty  days,  without  benefit  of  stay  or  appraisement  laws,  as 
provided  for  in  section  779  of  the  code.  Section  780  pro- 
vides for  proceedings  to  remove  or  suspend  an  attorney,  and 
section  781  provides,  that  'in  proceedings  to  remove  or  sus- 
pend an  attorney,  a  judgment  of  acquittal  shall  be  final,  and 
without  appeal.' 

**  This  suit  we  regard  as  having  for  its  object  the  collec- 
tion of  the  amount  claimed  by  the  plaintiffs  to  be  due  them, 
with  the  statutory  penalty  of  ten  per  cent,  to  be  collected, 
by  execution,  in  the  manner  prescribed;  and  not  the  removal. 
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or  suspension  of  the  defendants  as  attorneys.  Such  suspen- 
sion, or  removal,  is  not  asked  for  in  the  complaint;  nor  is  the 
proceeding  such  as  is  contemplated  by  section  780.  There 
is  not,  neither  could  there  be,  in  this  case,  *a  judgment  of 
acquittal,'  from  which  no  appeal  lies,  as  contemplated  by 
section  781." 

The  decision  in  the  above  case  settles  the  proposition  that 
the  removal  or  suspension  must  be  asked  for  in  the  com- 
plaint ;  and  such  decision  is  supported  by  reason  and  on 
principle.  The  refusal  of  an  attorney  to  pay  over  money  on 
demand  is  not,  p€r  se,  a  breach  of  trust  or*  confidence,  or 
cause  of  removal  or  suspension.  There  are  rights  and 
equities  between  client  and  attorney  that  may  have  to  be 
settled  by  the  courts.  An  attorney  may  have  a  valid  excuse 
or  defence  for  not  paying  over  money ^by  him  collected.  It 
was  said  by  this  court,  in  Dawson  v.  Compton,  7  Blackf.  421, 
which  was  an  action  against  an  attorney  for  failure  to  pay  over 
money  by  him  collected,  that  "in  this  ^7/^  prosecution,  the 
defendants  should  be  permitted  to  show  the  circumstances 
under  which  the  money  was  withheld,  in  mitigation,  if  not 
in  justification,  o£  their  conduct." 

We  are  not  attempting  to  offer  any  excuse,  or  make  any 
defence,  for  an  attorney  who  has  wrongfully  and  fraudulently 
betrayed  the  sacred  trust  reposed  in  his  professional  honor 
and  integrity;  but  the  commonest  principles  of  justice  re- 
quire that  no  man  shall  be  adjudged  guilty  until  he  has  been 
accused  and  had  an  opportunity  to  be  heard  in  his  defence. 
The  rights  of  attorneys  are  effectually  secured  by  section 
780  of  the  code,  which  provides,  that  "  the  proceedings  to 
remove  or  suspend  an  attorney  may  be  commenced  by 
the  direction  of  the  court,  or  on  motion  of  an  individual. 
In  the  former  case,  the  court  must  direct  some  attorney  to 
draw  up  and  prosecute  the  accusation;  in  the  latter  case,  it 
may  be  drawn  up  by  any  person,  and  sworn  to  by  the  person 
making  it.  Such  accusation  may  be  filed  in  any  court  in 
which  the  attorney  practises,  and  after  five  days'  notice  of 
the  filing,  the  attorney  shall  be  bound  to  appear  and  plead 
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to  the  same,  or  suffer  judgment  by  default  If  he  appear, 
pleadings  may  be  filed  and  trial  had  as  in  other  cases." 

By  the  above  section,  an  accusation  has  to  be  made,  and 
notice  has  to  be  served,  and  when  these  things  have  been 
done,  and  not  before,  the  attorney  has  to  appear  and  plead, 
or  suffer  judgment  by  default.  If  we  were  to  hold  that  in  a 
proceeding  to  recover  money,  or  to  have  papers  or  prop- 
erty delivered  up,  the  court  might  suspend  an  attorney^ 
where  such  suspension  is  not  asked  for  in  the  motion  or 
complaint,  and  where  the  attorney  has  had  no  opportunity 
to  make  a  defence,  or  offer  anything  in  extenuation  of  his 
conduct,  it  might  result  in  the  greatest  abuse  and  injustice. 

The  appellant  had  the  right  to  appeal  to  this  court,  and 
by  executing  bond  he  had  the  right  to  have  the  judgment 
stayed,  and  the  court  below  had  no  power  or  authority  in 
granting  the  appeal  to  provide  that  such  appeal  should  ''not 
stay  said  judgment  of  suspension  until  determined  in  the 
Supreme  Court" 

The  above  order  was  in  direct  conflict  with  the  plain  and 
undoubted  requirements  of  the  statute.  Section  781  of  the 
code  provides  that  in  proceedings  to  remove  or  suspend  an 
attorney,  the  accused,  in  case  of  removal  or  suspension, 
''may  appeal  to  the  Supreme  Court,  in  the  same  manner  as 
from  a  judgment  in  a  civil  action."     2  G.  &  H.  330. 

It  is  provided  by  section  555  of  the  code,  2  G.  &  H. 
271,  that  ''when  an  appeal  is  taken  during  the  term  at  which 
the  judgment  is  rendered,  it  shall  operate  as  a  stay  of  all 
further  proceedings  on  the  judgment,  upon  an  appeal  bond 
being  filed  by  the  appellant,  payable  to  the  appellee,  with 
condition  that  he  will  duly  prosecute  his  appeal,''  etc. 

It  is  also  provided  by  section  563  of  the  code,  2  G.  &  H. 
274,  that  when  a  supersedeas  is  granted  and  a  bond  is  filed» 
execution  and  all  other  proceedings  on  the  judgment  below 
shall  be  stayed. 

The  order  of  the  court  was  null  and  void,  by  reason  of 
being  repugnant  to  the  statute.  Where  a  right  of  appeal  is 
given  by  statute  upon  terms  and  conditions  prescribed,  the 
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courts  cannot  take  away  or  impair  such  right,  or  impose 
new  conditions  to  the  exercise  thereof. 

The  judgment  of  the  court  below  is  affirmed  as  to  the 
payment  of  the  money,  but  is  reversed,  at  the  cost  of  the 
appellees,  as  to  the  suspension  of  the  appellant  from  prac- 
tising as  an  attorney  at  law;  and  the  cause  is  remanded, 
with  directions  to  the  court  below  to  set  aside  the  order  of 
suspension,  and  to  restore  the  appellant  to  his  rights  and 
privileges  as  an  attorney  of  said  court. 

H.  Heffren,  T.  L.  Collins,  and  A.  B.  Collins,  for  appellant. 

D.  M.  AUpaugh,  for  appellees. 


Heffren  v.  Lorey. 

APPEAL  from  the  Washington  Common  Pleas. 

BusKiRK,  C.  l^ — ^This  case  is,  in  all  of  its  legal  aspects,  the 
same  as  the  case  of  Heffren  v.  yayne,  ante,  p.  463,  and  is 
decided  the  same  as  that  case. 

The  judgment  is  affirmed  as  to  the  judgment;  for  the 
money,  but  is  reversed  as  to  the  order  suspending  the  appel- 
lant from  practising  as  an  attorney  at  law;  and  the  cause  is 
remanded,  with  instructions  to  the  court  below  to  set  aside 
the  order  and  judgment  of  suspension,  and  to  restore  the 
appellant  to  his  rights  and  privileges  as  an  attorney  at  law 
in  said  court. 

H.  Heffren,  T.  L.  Collins,  and  A.  B.  Collins,  for  appellant. 

y.  F.  Crowe  and  51  B.  Voyles,  for  appellee. 
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j39  |]|  Fulkerson  v.  Armstrong  et  al. 

Bill  of  Exceptions. — Affidavit. — Record, — Affidavits  for  continuance  can  only 
become  of  record  by  bill  of  exceptions ;  and  when  they  are  only  cojned  into  the 
transcript  as  are  the  other  proceedings,  they  will  not  be  deemed  part  of  the 
record  by  the  Supreme  Court 

Same. — Time, — ^Where  by  the  record  it  appears  that  a  certain  time  was  given 
*  by  the  court  below,  within  which  to  file  a  bill  of  exceptions,  it  is  not  sufficient 

that  the  clerk  certify  that  the  filing  of  the  bill  was  within  the  time  given  by 
the  court,  but  he  must  certify  the  date  of  tiling,  so  that  the  Supreme  Court 
may  determine  whether  it  was  within  the  time  given. 

APPEAL  from  the  Tipton  Common  Fleas. 

Pettit,  J. — ^This  suit  was  brought  by  the  appellees  on  a 
promissory  note  for  four  hundred  and  seventy-nine  dollars 
and  forty*six  cents,  with  a  credit  endorsed  on  it  of  one  hun- 
dred dollars.  The  answer  was  in  two  paragraphs;  first, 
failure  of  consideration ;  second,  fraud  in  procuring  the 
execution  of  the  note.  Reply  of  general  denial  to  both 
paragraphs. 

There  was  a  trial  by  the  court,  and  finding  and  judgment 
for  plaintifis  for  the  amount  due  on  the  note. 

The  only  question  presented  here  is  the  action  of  the 
court  in  overruling  a  motion  for  a  continuance,  as  is  said^  on 
certain  affidavits.  These  affidavits  are  not  made  a  part  of 
the  record  by  bill  of  exceptions,  but  are  only  copied  into 
the  transcript  by  the  clerk,  as  all  the  other  proceedings  are. 
The  affidavits  are  no  part  of  the  record,  unless  made  so  by 
bill  of  exceptions,  which  is  not  done  in  this  case,  and  there- 
fore we  cannot  notice  them  to  determine  whether  the  court 
erred  or  not. 

At  the  close  of  the  transcript  it  is  said : 

"  And  sixty  days  was  given  in  which  to  file  bills  of  ex- 
ceptions and  to  give  bond,  with  Francis  Wheatly  as  surety, 
and  the  defendant  now  tenders  this  his  bill  of  exceptions, 
which  is  within  the  time  allowed  by  the  court 

''  Given  under  my  hand  and  seal,  this  23d  day  of  March, 
1870.  William  Garver, 

"Judge  of  14th  Dist.  C  P.  C  of  T.  Co.,  Ind'* 
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Nothing  that  precedes  this  purports  to  be  a  bill  of  excep- 
tionsy  and  this  cannot  be  tortured  into  one  setting  out  the 
affidavits ;  but  if  it  could,  while  the  judge  has  certified  when 
he  signed,  the  clerk  has  not  informed  us  when  it  was  filed  in 
his  office.  This  court  has  repeatedly  held,  that  when  time 
is  given  to  file  a  bill  of  exceptions,  the  clerk  must  certify  or 
show  in  the  record  the  date  of  the  filing,  that  we  may  know 
that  it  was  done  in  time.  We  cannot  say,  therefore,  that  the 
court  erred  in  refusing  a  continuance. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 

y.  Green  and  D.  Waugh^  for  appellant 

N.  R.  Overman^  for  appellees. 


Trisler  et  al.  v.  The  State.  \f\  317 

CluifiNAL  Law. — Separate  Trio/.— By  statute  (2  G.  &  H.  416,  sec.  105),  where 
two  or  more  defendants  are  indicted  jointly^  any  defendant  requiring  it  must 
be  tried  separately. 

Same. — ^Tew  Trial, — Bill  of  Exceptions. — Supreme  Court. — Assignment  of 
Errors. — ^The  refusal  of  the  court  below  to  grant  a  separate  trial,  when  re- 
quired, to  a  defendant  indicted  jointly  with  others,  is  not  one  of  the  statutoiy 
causes  for  a  new  trial;  and,  hence,  the  exception  to  such  error  may  be  saved 
by  a  bill  of  exceptions,  and  the  refusal  assigned  for  error  in  the  Supreme 
Court. 

APPEAL  from  the  Decatur  Circuit  Court. 

Downey,  J. — ^Three  persons  were  jointly  indicted  for  vio- 
lating the  Sabbath.  On  being  arraigned,  they  pleaded  not 
guilty,  and  demanded  to  be  tried  separately,  which  the  court 
refused.  The.  cause  was  tried  by  the  court  without  a  jury, 
and  the  defendants  were  found  guilty  and  fines  assessed 
against  them,  for  which  judgment  was  rendered.  There  was 
no  motion  for  a  new  trial.  The  appellants  assign  as  error,^ 
first,  the  refusal  to  grant  separate  trials;  and,  second,  in 
finding  them  guilty  and  assessing  fines  against  them. 
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If  the  refusal  to  grant  separate  trials  was  an  error  of  law 
occurring  at  the  trial,  there  should  have  been  a  motion  for 
a  new  trial,  in  order  properly  to  present  the  question  here. 
Lures  v.  Botte,  26  Ind.  343.  •  New  trials  in  criminal  cases 
may  be  granted  for  the  causes  mentioned  in  section  142, 
2  G.  &  H.  423.  The  refusal  to  grant  separate  trials  is  not 
among  the  causes  here  enumerated,  and  hence  we  think  the 
question  may  be  saved  by  bill  of  exceptions,  as  was  done  in 
this  case,  without  a  motion  for  a  new  trial.  It  is  expiessly 
provided  by  statute,  that  ''when  two  or  more  defendants  are 
indicted  jointly,  any  defendant  requiring  it,  must  be  tried 
separately/'  2  G.  &  H.  416,  sec.  105.  This  provision  seems 
to  us  to  be  decisive  of  the  question. 

The  judgment  is  reversed,  and  the  cause  remanded. 

C.  Ezving  and  y,  K.  Ewing,  for  appellants. 

B.  JV.  Hanna,  Attorney  General,  for  the  State. 


■•♦- 


KOERNER   ET.AL.   V.  BALDWIN. 

Appeal. — Su/rnM  Court, — ^A^V/.—* Where  part  of  several  co-partiei  appeal 
to  the  Supreme  Court,*  but  do  not  serve  notice  of  appeal  upon  all  the  other 
co-parties,  and  file  proof  thereof  with  the  derk  of  the  Svpreme  Gomt,  the 
appeal  will  be  dismissed  by  said  court. 

APPEAL  from  the  Marion  Superior  Court. 

DowNEV,  J. — ^This  appeal  is  taken  and  the  errors  assigned 
by  only  a  part  of  the  judgment  defendants,  without  a  com* 
pliance  with  section  551,  2  G.  &  H.  270,  and  for  that  reason 
must  be  dismissed.    Kirby  v.  Holmes^  6  Ind.  33. 

Appeal  dismissed,  with  costs. 

W.  W.  Leoahers,  R.  H.  Hall,  and  A.  Seidensticker,  for  ap- 
pellants. 

C  H.  Test,  D.  V.  Bums,  and  G.  S.  Wrig/U,  for  appellee. 
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The  Mutual  Benefit  Life  Insurance  Company  v.  Mil-       |]^  ^I 

LERy  Administratrix. 

Practice. — ^tw  Trial. — Assign$n€nt  of  Errors, — Supreme  Court,  —  Errors 

'  occurring  during  the  trial  of  an  action  in  the  court  below  must  be  set  forth  in 
a  motion  as  reasons  for  a  new  trial,  and,  except  the  overruling  of  that  motion, 
cannot  be  assigned  for  error  in  the  Supreme  Court. 

Same. — yUt^ment, — If  a  motion  for  a  new  trial  b  correctly  overruled,  judgment 
follows  as  of  course,  and  the  assignment  of  error  that  the  court  below  erred  in 
rendering  the  judgment  has  no  foundation. 

Same. — Instructions, -^Vfhsxt  counsel  for  a  party,  openly,  in  court,  in  the  pres- 
ence of  the  adverse  party,  asked  the  court  that  the  instructions  to  the  jury  be 
in  writing,  and  afterward,  when  it  was  too  late  for  the  adverse  party  to  make 
such  request,  withdrew  his  request,  the  adverse  party  could  not  complain  of 
such  withdrawal;  for,  if  he  desired  the  instructions  to  be  in  writing,  he  should 
have  preferred  his  own  request. 

Contract. — Life  Insurance, — Policy, — ^Where  a  policy  of  life  insurance,  on  its 
face,  refers  to  the  declaration,  and  the  declaration  refers  to  the  particulars  of 
the  insured,  given  by  him  in  answer  to  questions,  these,  as  one  instrument, 
constitute  the  agreement  of  the  parties  to  the  policy. 

Same. — Warranty, — ^A  covenant  or  agreement,  to  become  a  warranty,  need  not 
appear  on  the  face  of  the  policy,  but  may  be  on  a  paper  referred  to  and  made 
a  part  of  the  policy. 

Same. — Questions  propounded  to,  and  answered  by,  the  insured  in  his  application 
for  a  policy  are  designed  to  induce  a  full  and  fair  statement  of  the  physical 
condition  of  the  applicant,  and  the  answers  are  warranties  that  the  facts  are 
as  stated. 

Same.—"  Spitting  of  Blood,** — ^Where  the  applicant,  to  a  question  in  the  oppli- 
cation  whether  since  childhood  he  had  had  "fitting  of  blood,"  answered, 
"  No,"  which  was  untrue; 

Jleldt  that  the  answer  was  material,  and  also  a  warranty  that  he  luid  not  had 
<<  spitting  of  blood,"  from  any  cause. 

SMO.'^Representations, — ^The  difference  between  a  warranty  and  a  representa- 
tion is,  that  a  warranty  must  be  true,  while  a  representation  must  be  true  only 
so  far  as  the  representation  is  material  to  the  risk ;  and  it  is  material  when  a 
knowledge  of  the  truth  would  have  induced  the  insurers  to  have  refused  the 
risk  or  charged  a  higher  rate  of  premium. 

APPEAL  from  the  Vanderburg  Circuit  Court. 

Downey,  J. — ^This  was  an  action  by  the  appellee,  as  ad- 
ministratrix of  the  estate  of  Herman  A.  Miller,  deceased, 
against  the  appellant,  on  a  policy  of  insurance  upon  the  life 
of  the  deceased.  It  was  provided  in  the  policy,  that  if  the 
declaration  made  by  or  for  the  assured,  of  even  date  with 
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the  policy,  and  upon  the  faith  of  which  the  agreement  was 
made,  should  be  found  in  any  respect  untrue,  then  in  such 
case  the  policy  should  be  null  and  void.  It  was  stipulated 
in  the  declaration,  made  and  signed  by  the  deceased  at  the 
time  of  his  application  for  insurance,  that  the  answers  of 
himself,  his  physician,  and  his  friend,  should  be  the  basis  of 
the  contract  In  the  particulars  given  of  himself,  the  fol- 
lowing questions  and  answers  occurred : 

"id.  Has  the  party  had,  since  childhood,  disease  of  the 
heart,  rupture,  fits,  dropsy,  liver  complaint,  bilious  colic, 
rheumatism,  gout,  habitual  cough,  bronchitis,  asthma,  spit- 
ting of  blood,  consumption,  paralysis,  apoplexy,  insanity, 
fistula,  ulcers,  or  disease  of  the  kidneys  or  bladder,  and 
which  ?    No. 

''II.  Has  the  party  had  any  sickness  within  the  last  ten 
years  ?  if  so,  what  ?    Yes,  scarlet  fever,  eight  years  ago. 

"  12.  Has  the  party  now  any  disease  or  disorder?  if  so, 
what?    No." 

The  first  paragraph  of  the  answer  alleges,  that  the  answer 
to  the  tenth  question  was  false,  in  this,  that  before  the  time 
at  which  said  answer  was  made,  the  said  Herman  A.  Miller 
had  had  spitting  of  blood,  and  had  had,  and  then  had,  con- 
sumption ;  and  that  the  answer  to  question  eleven  was  false, 
in  this,  that  prior  to  the  time  at  which  said  answer  was 
made,  said  Miller  had  had  sickness  other  than  scarlet  fever 
eight  years  before,  to  wit,  bleeding  of  the  lungs ;  and  that 
the  answer  of  said  Miller  to  the  question  numbered  twelve 
was  false  and  untrue,  in  this,  that  at  the  time  when  said 
answer  was  made,  the  said  Miller  had  consumption  of  the 
lungs. 

The  second  paragraph  of  the  answer  alleges,  that  the 
execution  and  delivery  of  the  said  policy  of  insurance  was 
obtained  by  the  fraud  and  misrepresentation  of  said  Miller, 
in  this,  that  he  pretended  and  represented  to  the  defendant, 
at  the  time  when  he  applied  to  the  defendant  to  make  and 
deliver  to  him  the  said  policy  of  insurance,  that  he  never 
had,  since  childhood,  had  spitting  of  blood,  whereas,  in  truth 
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and  in  fact,  he  had  had  spitting  of  blood  within  one  year 
prior  to  said  application ;  and  that  he  had  had  no  sickness 
within  the  past  ten  years  other  than  scarlet  fever,  whereas, 
in  truth  and  in  fact,  he  had  had,  within  the  past  one  year, 
bronchitis  and  bleeding  of  the  lungs ;  and  that  he  then  had 
no  disease,  whereas,  in  truth,  he  then  had  the  disease  known 
as  consumption;  and  that  he  had  not  had  any  medical 
attendant  for  the  past  seven  years,  when  he  had  been  at- 
tended by  at  least  two  physicians  within  the  past  seven 
years.  All  of  which  representations  the  said  Miller  well 
knew  to  be  false. 

Issue  was  formed  by  a  general  denial  of  the  paragraphs 
of  the  answer.  There  was  a  trial  by  a  jury,  and  general 
verdict  for  the  plaintif!)  and  also  certain  special  findings. 

The  defendant  moved  the  court  for  a  new  trial,  because, 

1.  The  verdict  was  contrary  to  law. 

2.  It  was  contrary  to  the  evidence. 

3.  It  was  not  sustained  by  sufficient  evidence. 

4.  Because  error  of  law  occurred  at  the  trial  of  the  cause, 
which  was  excepted  to  at  the  time  by  the  defendant,  in  this, 
that  the  court,  in  giving  instructions  to  the  jury,  gave  in- 
structions contrary  to  law. 

5.  Because  of  error  of  law  occurring  at  the  trial  of  the 
said  cause,  which  was  excepted  to  at  the  time  by  defendant, 
in  this,  that  the  court  refused  to  give  to  the  jury  instruc- 
tions asked  for  by  the  defendant,  which  said  instructions 
were  according  to  law. 

6.  Because  the  defendant  and  her  counsel  were  surprised 
at  the  withdrawal,  by  the  counsel  for  the  plaintiff,  of  his 
demand  for  written  instructions,  after  he  had  notified  the 
court  and  defendant's  counsel  that  he  made  such  a  demand ; 
such  withdrawal  having  been  made  without  notice  to  the 
defendant  or  her  counsel,  and  a  knowledge  of  which  did 
not  come  to  de/endant  or  her  counsel  until  too  late  to  make 
such  a  demand  on  their  own  behalf. 

7.  Misconduct  of  the  counsel  for  plaintifi^  in  withdraw- 
ing his  demand  for  written  instructions,  after  public  notice 
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of  such  demand,  without  notifying  the  defendant  or  her 
counsel  of  such  withdrawal. 

This  motion  was 'overruled  by  the  court,  and  final  judg- 
ment rendered  on  the  verdict  of  the  jury  for  the  plaintifl! 

The  errors  assigned  are :  • 

1.  That  the  court  erred  in  giving  to  the  jury  the  in- 
structions set  out  in  the  record. 

2.  The  court  erred  in  refusing,  at  the  request  of  the 
defendant,  to  give  the  instructions  asked  for  by  appellant, 
and  which  are  set  out  in  the  record,  and  numbered  i,  2,  3, 
4,  5,  6,  7,  and  8. 

3.  The  court  erred  in  overruling  the  motion  of  appellant 
to  set  aside  the  verdict  of  the  jury  and  grant  her  a  new  trial 
herein. 

4.  The  court  erred  in  rendering  the  judgment  against 
appellant,  which  is  set  out  in  the  record. 

For  the  errors  occurring  during  the  trial,  we  must  look 
to  the  reasons  assigned  in  the  motion  for  a  new  trial,  and 
not  to  the  assignment  of  errors,  except  so  far  as  it  alleges 
the  improper  overruling  of  that  motion.      The   first  and 
second  assignments  of  error  must,  therefore,  be  disregarded 
by  us.     The  fourth  alleged  error  has  nothing  on  which  to 
rest    If  the  motion  for  a  new  trial  was  properly  overruled, 
the  judgment  followed  as  of  course.    We  shall  then  proceed 
to  examine  the  reasons  which  were  assigned  for  a  new  trial 

Nothing  is  urged  under  the  first  reason  for  a  new  trial, 
that  is,  that  the  verdict  was  contrary  to  law. 

The  second  and  third  reasons  are,  that  the  evidence  was 
not  sufficient  to  justify  the  finding  of  the  jury. 

The  policy  was  made  on  the  3d  day  of  September,  1869. 
It  became  material  to  know,  among  other  things,  whether 
the  deceased,  before  that  time,  had  had,  or  then  had,  spitting 
of  blood  or  hemorrhage  from  the  lungs,  or  not,  or  whether 
he  then  had  consumption  or  not,  and  whether  he  had  any 
disease.  John  Rasch  testified  that  the  deceased  was  cm- 
ployed  in  his  store  on  the  ist  day  of  July,  1869,  and  remained 
there  for  sixteen  or  seventeen  days,  when  he  left  on  account 
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of  bad  health ;  that  during  that  time  he  had  bleeding  of  the 
lungs  several  times  very  badly ;  that  he  often  spit  up  more 
than  a  tumbler  full  of  blood ;  that  at  one  time  while  he  was 
there  they  thought  he  was  going  to  die,  and  he  went  after 
Dr.  Ehrman  and  brought  him  to  the  store  to  see  Miller; 
that  Miller  told  him,  after  he  left  his  employment,  that  he 
was  going  to  get  his  life  insured,  in  order  to  get  the  money 
on  the  policy ;  that  he  had  been  to  see  Dr.  Sheller,  and  that 
the  doctor  had  told  him  that  the  bleeding  came  from  his 
lungs. 

Dr.  H.  M.  Harvey  testified  that  the  deceased  came  to  his 
office  in  the  early  part  of  July,  1869,  to  consult  him ;  that 
the  deceased  told  him  that  he  had  had  hemorrhage ;  that  he 
examined  him  and  found  that  he  had  tubercles  upon  one  of 
his  lungSy  he  did  not  remember  which ;  he  told  the  deceased 
that  he  had  incipient  consumption,  and  that  he  must  change 
his  employment  and  live  more  in  the  open  air;  that  the 
deceased  came  to  see  him  a  second  time  during  the  same 
month,  and  told  him  that  he  had  had  another  hemorrhage ; 
that  he  told  the  deceased  that  hemorrhage  was  rather  a 
fiivorable  symptom  than  otherwise,  because  the  bleeding 
carried  away  with  it  the  foreign  matter  that  was  in  his  lungs ; 
thinks  he  told  him  that  there  was  nothing  serious  the  matter 
with  him,  though  he  told  him  at  the  time  that  he  had  incip- 
ient consumption;  he  knew  this  to  be  so  from  a  careful 
examination  of  his  lungs,  and  from  what  the  deceased  told 
him  of  his  hemorrhages. 

John  Meyer  testified  that  when  the  deceased  came  to 
Rasch's  store  he  was  not  sick,  that  he  knew  of,  but  after  he 
had  been  there  a  little  while  he  commenced  spitting  blood ; 
saw  him  spitting  blood  at  the  store  four  or  five  times;  saw 
him  spitting  blood  shortly  after  he  was  insured ;  the  deceased 
staid  at  Rasch's  store  after  he  was  insured;  sometimes 
worked  at  the  books,  and  sometimes  sold  shoes. 

Dr.  Ehrman  testified  that  Rasch  came  for  him  to  go  to 
see  Miller;  he  went,  and  found  Miller  sufiering  from  hem- 
orrhage of  the  lungs,  and  saw  him  spitting  blood ;  it  came 
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from  the  lungs  and  in  considerable  quantities;  does  not 
remember  the  time;  it  was  at  Rasch*s  store;  thinks  it  was 
the  last  spring. 

Dr.  Sheller  testified  that  he  was  the  attending  physician 
of  Miller  from  August  6th,  1869,^ to  the  i8th  of  November 
following ;  the  first  time  he  was  called  to  see  him  was  at  the 
house  of  Christian  Georges,  on  the  6th  of  August,  1869; 
he  had  a  hemorrhage  of  the  lungs ;  saw  him  spit  up  the 
blood,  and  knew  it  came  from  the  lungs;  he  made  a  close 
examination  of  him  at  that  time ;  he  then  had  consumption, 
and  he  attended  him  for  it  up  to  the  i8th  of  November, 
1869;  when  he  first  saw  him  he  told  him  he  was  in  a  very 
dangerous  condition. 

The  defendant  also  gave  in  evidence  the  declaration  and 
the  particulars  of  himself,  signed  by  the  deceased,  containing 
the  questions  10,  II,  and  12,  and  the  answers  thereto,  refer- 
red to  in  the  pleadings,  and  also  a  statement  by  the  deceased, 
that  he  had  not  had  any  medical  attendance  for  the  last 
seven  years  previous  thereto.  The  deceased  died  April  2d, 
1870,  of  disease  of  the  lungs. 

There  was  other  evidence  for  the  defendant,  and  also  evi- 
dence for  the  plaintifi)  but  it  is  not  necessary  to  set  it  out, 
as  it  did  not  materially  contradict  that  which  we  have  stated 

We  think,  from  the  evidence,  that  the  jury  should  have 
found  that,  prior  to  the  issuing  of  the  policy,  the  deceased 
had  had  spitting  of  blood,  and  that  he  then  had  consump- 
tion ;  that  he  knew  he  had  had  spitting  of  blood,  and  had 
sufficient  reason  to  believe  that  he  then  had  consumption. 

The  singular  charge  given  by  the  court,  to  which  an  ex- 
ception was  taken,  was  as  follows : 

"The  jury  must  treat  this  case  just  as  if  it  was  between 
two  individuals,  the  corporation  being  entitled  to  precisely 
the  same  rights  as  though  it  were  a  natural  person.  In  the 
consideration  of  the  questions  put  to  Miller  by  the  company, 
the  jury  are  to  interpret  the  language  used  by  the  usual 
and  ordinary  meaning  attached  to  the  words.  These  ques- 
tions and  answers  are  contained  in  an  instrument  which  I 
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hold  in  my  hand.  Now,  in  his  declaration  the  party  says 
he  is  twenty-two  years  of  age.  Will  anybody  pretend  that 
if  he  had  made  a  mistake  of  one  day  it  would  make  the 
policy  void?  They  ask  him  if  he  had  ever  resided  abroad, 
and,  if  so,  whether  he  was  afiected  with  any  of  the  diseases 
peculiar  to  die  climate.  No  ordinary  man  would  know  what 
diseases  were  peculiar  to  any  given  climate.  In  question 
number  ten  they  ask  him  if  he  ever  had  since  childhood  a 
long  list  of  complaints  with  hard  names.  In' the  first  place 
how  are  you  going  to  tell  when  childhood  ended.  One  of 
the  diseases  mentioned  is  rheumatism.  Nobody  knows,  ex- 
cept a  physician  or  surgeon,  what  that  is,  and  no  two  doctors 
agree  about  it.  *  They  tell  me  I  have  rheumatism  when  I 
know  I  have  not.  There  is  not  one  man  in  a  thousand  in 
this  country  that  ever  saw  a  case  of  gout.  As  to  bronchitis, 
there  is  not  one  of  you  that  knew  what  that  disease  is  until 
I  made  the  doctors  explain  it ;  perhaps  some  of  you  know 
what  asthma  is.  Consumption  is  a  term  that  we  all  under- 
stand to  mean  a  disease  of  the  lungs.  Here  is  mentioned  a 
disease  called  fistula.  '  Most  people  would  take  that  to  mean 
such  a  disease  as  houses  have,  whibh  almost  always  affects 
them  about  the  shoulders,  but  I  suppose  they  mean  here  what 
is  calltd^tulain  ano.  Question  eleven  is,  has  the  party  bad 
any  sickness  within  the  past  ten  years  ?  There  is  no  man 
that  has  not  been  sick  sometime  in  his  life.  I  am  sick  now. 
The  party'  can  only  be  required  to  answer  as  to  sickness  that 
was  of  such  a  character  as  to  increase  the  risk  upon  his  life 
beyond  what  it  would  be  upon  the  life  of  a  man  in  ordinary 
good  health.  If  he  had  had  a  slight  sickness  at  some  time 
during  the  last  ten  years,  a  negative  answer  would  not  be  so 
untrue  and  fraudulent  as  to  avoid  the  policy.  Question  sev- 
enteen, in  which  Miller  is  asked  for  the  name  of  his  usual 
medical  attendant,  must  be  taken  to  mean  a  physician  who 
has  attended  him  in  frequent  sickness,  and  cannot  be  taken 
to  mean  one  who  has  attended'him  only  once  or  twice ;  and 
if  he  had  two  or  three  physicians  to  prescribe  for  him  in  oc- 
Vol.  XXXIX.— 31 
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casional  sickness,  he  cannot  be  said  to  have  a  usual  medical 
attendant 

''  The  certificate  of  Miller  that  hehadhad  no  medical  attend- 
ance within  the  past  seven  years,  must  be  construed  in  the 
same  way.  It  cannot  be  held  to  mean  that  he  had  not  had 
such  attendance  as  Harvey  or  Ehrman,  one  of  whom  saw 
him  twice,  and  the  other  only  once.  If  Dr.  Sheller  attended 
him  from  the  6th  day  of  August,  1869,  constantly  to  the  3d 
day  of  September,  1869,  frequently,  not  every  day,  but  often, 
it  would  make  the  certificate  a  fraud  upon  the  company.  In 
order  to  find  that  Miller  was  guilty  of  fraud  upon  the  com- 
pany in  answering  that  he  had  no  disease  or  disorder  on  the 
3d  day  of  September,  1869,  they  must  find  that  he  had  such 
a  disease  or  disorder  as  would  materially  increase  the  risk 
upon  his  life,  and  that  he  knew,  or  had  good  reason  for  be- 
lieving that  this  was  the  case.  A  man  may  have  incipient 
tubercular  consumption,  and  not  be  aware  of  it,  especially  if 
the  examining  surgeon  of  the  company  has  examined  him, 
and  pronounced  him  sound.  If  the  jury  believe  that  on  the 
3d  day  of  September,  1869,  Miller  had  consumption,  and 
knew  he  had  it,  or  had  'reason  to  suspect  that  he  had  it, 
they  will  have  to  find  for  the  defendant.  Spitting  of  blood 
is  not  necessarily  a  disease  which  would  materially  affect  the 
risk.  It  may  occur  from  a  cold,  or  a  blow  upon  the  &ce  or 
chest,  or  from  inflammation  of  the  fauces  or  posterior  cavity 
of  the  mouth,  or  inflamed  gums,  and  perhaps  sundry  other 
causes,  none  of  which  would  be  deemed  material  by  the  in- 
surance company. 

"  In  order  to  find  that  Miller  was  guilty  of  fraud,  the  juiy 
must  find  that  he  knew  or  was  advised,  or  had  good  reason 
to  suspect,  that  he  was  in  such  a  physical  condition  as  to  ren- 
der the  risk  greater  than  in  ordinary  cases  of  men  in  appar- 
ent good  health.  The  examining  physician.  Dr.  Walker, 
must  be  deemed  an  agent  of  the  company,  and  that  he  is 
skilled  in  his  profession,  and,  in  the  absence  of  proof  to  the 
contrary,  .that  he  discharged  his  duty  to  the  company,  and 
was  likely  to  detect  consumption  or  slight  symptoms  of  i^ 
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if  it  had  so  far  progressed  as  to  make  the  applicant  con- 
scious of  the  fact  that  he  was  diseased." 

The  charges  asked  by  the  defendant,  and  refused,  are  as 
follows: 

*'  First.  If  the  jury  believe  from  the  evidence  that  the  de- 
fendant, before  the  execution  and  delivery  of  the  policy  sued 
on,  propounded  the  several  questions  contained  in  the  appli- 
cation of  Herman  A.  Miller,  a  copy  of  which  is  set  out  in 
the  answer,  to  the  said  Herman  A.  Miller,  and  that  there  is 
any  untrue  or  fraudulent  allegation  contained  in  the  same, 
made  to  them  by  the  said  Miller,  as  set  up  in  the  answer, 
they  must  find  for  the  defendant 

"Second.  The  declaration  and  answers  by  the  said  Herman 
A.  Miller  are  to  be  taken  as  warranties  that  the  statements 
and  answers  to  questions  are  true,  and  any  misstatement  or 
untrue  answer  which  is  stated  in  the  answer  of  defendant 
will  render  the  policy  void,  and  you  must  find  for  the  de- 
fendant; and  this  will  be  so  whether  you  find  that  the  mis- 
statement or  untrue  answers  were  made  fi'audulently  or  other- 
wise. 

*' Third.  The  contract  between  the  Insurance  company  and 
the  insured  is  like  a  contract  between  two  individuals.  If 
one  makes  false  statements  with  reference  to  facts  material 
to  the  settlement  of  the  terms  upon  which  the  contract  shall 
be  made,  which  are  exclusively  within  his  own  knowledge, 
and  thereby  induces  the  other  to  agree  to  terms  which  he 
might  not  otherwise  have  assented  to,  the  party  deceived 
cannot  be  held  liable  upon  the  contract. 

"  Fourth.  If  the  jury  believe,  from  the  testimony,  that  in 
July,  1869,  Herman  A.  Miller  had  spitting  of  blood,  they 
must  find  for  the  defendant. 

"Fifth.  If  the  jury  believe  that  Herman  A.  Miller  falsely 
represented  to  the  defendant,  that  he  had  had  no  medical 
attendance  for  the  seven  years  next  preceding  the  3d  day  of 
September,  1869,  they  must  find  for  the  defendant. 

"  Sixth.  It  is  not  necessary  for  the  defendant,  in  order  to 
entitle  her  to  a  verdict  in  her  favor,  to  show  that  Herman  A. 
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Miller  knew  at  the  time  of  making  his  aaswer%  that  ttiey 
were  untrue,  if  in  fact  they  were  untrue. 

"  Seventh.  If  the  jury  find  that  on  the  3d  day  of  September, 
1869,  Herman  A.  Miller  had  consumption,  they  must  find 
a  verdict  for  the  defendant,  and  it  makes  no  difference  wheAer 
he  knew  it  or  not.  He  may  have  been  entirely  ignorant  of 
the  fact,  or  may  have  believed  that  the  symptoms  he  had 
did  not  indicate  consumption.;  yet  if,  in  iact,  he  l|a4  con- 
sumption at  that  time,  the  jury  must  find  fpr  the  defendant 

"  Eighth.  If  Herman  A.  Miller*  prior  to  the  3d  day  of  Sqi- 
tember,  1869,  and  since  his  childhood,  had  had  spitting  of 
blood,  no  matter  from  what  cause,  it  was  his  d^ty  to  have 
stated  the  iact  in  answer  to  question  number  ten  of  his  ap- 
plication, and  if  he  failed  to  do  so  it  was  a  fraud  upon  the 
company  and  renders  the  policy  void,  and  the  jury  must  Sod 
for  the  defendant,  if,  in  addition  to  this,  they  find  tiiiit  the 
said  Miller  made  the  answers  to  the  questions  as  averred  ia 
the  defendant's  answer." 

We  think  that  the  policy,  the  declaration,  and  the  partic- 
ulars of  the  applicant,  must  be  regarded  as  one  instrument 
The  policy  on  its  face  refers  to  the  declaration,  and  it  refers 
to  the  particulars.  A  covenant  or  agreement,  to  become  a 
warranty,  need  not  appear  on  the  iace  of  the  policy,  but  may 
be  on  a  paper  referred  to  in,  and  made  a  part  of,  the  policy. 
Coxv.  The  yEtnaltisurance  Company^  29  Ind.  586,  and  authori- 
ties cited;  Angell  Fire  and  Life  Insurance,  sec.  151;  Bliss 
Life  Insurance,  sec.  57.  If  the  applicant  had  had  spitting 
of  blood  prior  to  the  time  when  he  effected  insurance  on  his 
life,  we  think  he  was  bound  to  state  the  fact  in  the  particu- 
lars of  himself  given  by  him  in  answer  to  the  questions  pro- 
pounded to  him,  and  that  the  fact  that  he  was  examined  by 
\  a  surgeon,  employed  for  that  purpose  by  the  company,  was 
]  j  no  excuse  for  not  having  done  so.  Such  questions  are  de- 
*  signed  to  induce  a  full  and  fair  statement  of  the  condition  of 
the  party  seeking  insurance;  and  in  this  case  the  answers 
must  be  held  to  be  warranties  on  the  part  of  the  s^yplicant 
that  the  fiurts  were  as  stated  by  him.    Whether  th^  heomr- 
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rhage  proceeded  from  one  cause  or  another,  it  was  material 
and  necessary  that  the  statement  in  answer  to  the  question 
fdating  to  It  should  have  been  trtie. 

Geack  V.  Ingall^  14  M.  &  W.  95,  was  an  action  upon  a 
policy  of  life  insurance,  and  was  very  similar  in  its  facts  to 
the  Case  imder  consideration.  The  defendant  pleaded  several 
special  pleas,  among  them  one  in  which  he  alleged  that  the 
declaration  and  statement  of  the  assured  was  untrue,  in  this, 
diat  at  the  time  of  making  the  same,  the  said  assured  had 
had  spitting  of  blood.  Lord  Denman,  before  whom  the  case 
was  tried,  instructed  the  jury  that  it  was  for  them  to  say 
whether,  at  the  time  of  making  the  statement,  the  assured  had 
had  such  spitting  of  blood  as  would  have  a  tendency  to 
shorten  life.  Upon  appeal  and  hearing  before  Pollock,  C. 
B.,  and  Barons  Alderson  and  Rolfs,  a  new  trial  was 
ordered  for  the  misdirection  of  the  judge.  Pollock,  C.  B., 
said:  "By  the  expression  'spitting  of  blood'  is,  no  doubt, 
meant  the  disorder  so  called,  whether  proceeding  from  the 
lungs,  the  stomach,  or  any  other  part  of  the  body ;  still, 
however,  one  single  act  of  spitting  of  blood  would  be  suffi- 
cient to  put  the  insurers  on  inquiry  as  to  the  cause  of  it,  and 
ought,  therefore,  to  be  stated."  koLFE,  B.,  said:  "I  have 
no  doubt  that,  if  d,  man  had  spit  blood  from  his  lungs,  no 
matter  in  how  small  a  quantity,  or  even  had  spit  blood  from 
an  ulcerated  sore  throat,  he  would  be  bound  to  state  it.  The 
fact  should  be  made  known  to  the  office,  in  order  that 
tiieir  medical  adviser  might  make  inquiry  into  its  cause." 

In  Vose^,  Tlie  Eagle  Life^  etc.,  Ins.  Co.,  6  Cush.  42,  one  of 
the  questions  propounded  to  the  insured,  when  he  applied  for 
insurance,  was,  "  Has  the  party  or  any  of  his  family  been 
afflicted  with  pulmonary  complaints,  consumption,  or  spitting 
of  blood?"  To  which  he  answered  in  the  negative;  and  it 
is  said :  **  The  usual  mode  of  proceeding,  to  effect  an  insur- 
ance upon  a  life,  is,  for  the  party  wishing  to  insure  to  procure 
at  the  office  of  the  insurers  a  printed  form  of  proposal, 
which  is  to  be  filled  up  by  him.  This  form,  in  general,  con- 
tains a  large  number  of  interrogatories,  the  answers  to  which 
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are  to  be  written  upon  the  blanks  left  for  the  purpose.  This 
was  the  course  of  proceeding  in  the  present  case,  and  several 
of  the  interrogatories  and  answers  thereto  are  given  in  the 
statement.  This  proposal  or  declaration,  when  forming  a  part 
of  the  policy,  has  been  held  to  amount  to  a  condition  or 
warranty,  which  must  be  strictly  true  or  complied  with,  and 
upon  the  truth  of  which,  whether  a  misstatement  be  inten- 
tional or  not,  the  whole  instrument  depends.  The  party 
effecting  an  insurance  cannot  be  too  cautious,  therefore,  in 
ascertaining  the  real  state  of  the  facts  alleged  in  hb  decla- 
ration." 

In  that  case,  because  the  party  had  answered  the  above 
interrogatories  untruly,  judgment  was  given  for  the  com- 
pany. 

A  warranty  may  be  of  the  existence  or  non-existence  of 
some  fact,  when  it  is  in  the  nature  of  a  precedent  condition; 
or  it  may  be  promissory,  as  when  the  insured  undertakes  to 
perform  or  abstain  from  some  act  in  the  future,  when  it  is  in 
the  nature  of  a  condition  subsequent. 

A  representation  differs  from  a  warranty ;  for  while  the 
latter  must  be  true,  the  former  need  only  be  substantially 
true — ^true  so  far  as  the  representation  was  material  to  the 
risk.  A  fact  is  to  be  deemed  material,  if  a  knowlege  of  it 
would  have  induced  the  insurer  to  have  refused  the  risk  or 
to  have  charged  a  higher  rate  of  premium  for  taking  it 
'  The  charge  given  by  the  court  in  this  case  need  not  be 
particularly  examined.  The  court  seems  to  have  lost  sight 
entirely  of  the  distinction  between  a  warranty  and  a  mere 
representation.  Had  the  case  been  tried  on  the  issue  formed 
on  the  second  paragraph  of  the  answer  alone,  the  doctrine 
with  reference  to  the  effect  of  misrepresentations  might  have 
been  applicable.  But  the  charge  given  to  the  jury  by  the 
court  was  wholly  inapplicable  to  the  issue  formed  by  the 
first  paragraph  of  the  answer  setting  up  the  warranties. 

Whether  the  case  is  to  be  regarded  as  one  depending  on 
the  warranties,  or  on  the  misrepresentations  alleged  in  the 
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second  paragraph  of  the  answer,  we  are  clear  that  it  was 
wrongly  decided. 

The  instructions  asked  by  the  defendant,  and  refused  by 
the  court,  being  in  accordance  with  the  law  as  above  stated, 
should  have  been  given  by  the  court,  and  the  charge  given 
should  have  been  withheld ;  or  so  far  as  it  was  law,  and  ap- 
plied to  the  question  of  representations,  it  should  have  been 
confined  to  the  issue  formed  by  the  denial  of  the  second- 
paragraph  of  the  answer. 

The  remaining  question  is  new.  The  law  requires  the 
judge,  when  requested  by  either  party,  to  put  his  instructions 
to  the  jury  in  writing.  Here  the  counsel  for  the  plaintiff 
openly  requested  the  court  to  put  the  charge  in  writing,  and 
afterward,  when  it  was  too  late,  as  is  contended,  for  the  defend- 
ant to  make  such  a  request,  the  demand  of  the  plaintiff  for 
written  instructions  was  withdrawn.  It  is  insisted  that  this 
is  cause  for  reversal  of  the  judgment.  We  do  not  think  so. 
It  does  not  appear  that  any  oral  instructions  were  given  by 
the  court,  or  that  the  defendant  was  in  any  way  injured  by 
the  course  pursued.  The  court  might,  without  doubt,  have 
taken  the  necessary  time,  if  the  request  had  been  made,  to 
prepare  instructions  in  writing,  but  no  such  request  was 
made. 

The  defendant  had  the  same  right  to  ask  for,  and  insist 
upon,  written  instructions,  that  the  plaintiff  had,  and  if  it 
wished  to  make  sure  of  such  charges,  should  have  preferred 
its  own  request,  and  not  depended  on  its  adversary. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  grant  a  new  trial. 

B,  Hynes^  for  appellant 

C.  Denby  and  D.  B.  Kumler^  for  appellee. 
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131    WbI  ^tANDAMUS. — Election. — Inspectors  of  Election, — ^Thc  inspcctoisofadty  dec- 

tioiiy  in  the  canvass  of  votes  to  ascertain  the  persons  chosen  at  a  city  election, 
are  officers,  and  together  constitute  a  board;  their  duties  as  such  are  ministe- 
rial, and  not  judicial,  and  a  mandamus  will  lie  to  compel  them  to  give  a  cer- 
tificate of  election  to  the  person  who,  upon  the  face  of  the  proper  election 
documents,  appears  to  have  received  the  highest  number  of  votes  given. 

APPEAL  from  the  Carroll  Circuit  Court. 

BusKiRK,  C.  J. — ^The  record  in  this  cause  presents  for  our 
decision  but  a  single  question,  and  that  arises  upon  the  ac- 
tion of  the  court  below  in  sustaining  a  demurrer  to  the 
complaint 

The  material  averments  in  the  complaint  are  these:  That 
the  city  of  Delphi  was  duly  and  legally  incorporated  as  a 
city  under  and  by  virtue  of  the  act  for  the  incorporation  bf 
cities;  that  there  were  wards  in  said  city;  that  an  election 
was  had  in  said  city  on  the  second  day  of  May,  iS/i,  for 
the  election  of  a  mayor  and  other  officers ;  that  the  mayor 
and  common  council  of  said  city,  in  due  form  of  law,  ap- 
pointed the  appellees  inspectors  of  said  election,  in  their 
respective  wards,  and  certain  other  persons  named  judges 
and  clerks  of  such  election,  all  of  whom  qualified  and  en- 
tered upon  the  discharge  of  their  duties;  that  Robert  M. 

Allen,  the  Rev. Campbell,  and  the  appellant  were  the 

only  candidates  for  the  said  office  of  mayor  of  said  city  at  said 
election ;  that  it  appears  from  the  poll  books,  tally  papers, 
and  certificates  of  the  inspectors,  judges,  and  clerks  of  the 
several  wards  of  said  city,  that  the  appellant  received  a  ma- 
jority of  all  the  legal  votes  that  were  cast  at  said  election, 
and  that  he  was  duly  and  legally  elected  to  the  office  of 
mayor  of  said  city ;  that  the  poll  books,  tally  papers,  and 
statements  made  out  by  the  officers  of  the  said  election  in  the 
several  wards  were  delivered  to  the  inspectors  of  said  elec- 
tion, duly  certified  copies  whereof  were  filed  with  and  made 
a  part  of  the  complaint;  that  it  was  the  further  duty  of  said 
inspectors  on  the  day  following  said  election  to  meet  as  a 
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board  of  canvassers  at  the  council  room  of  said  city,  and 
upon  inspection  of  the  statements  aforesaid,  determine  the 
persons  having  the  highest  number  of  votes  for  each  of  the 
several  offices  voted  for«  and  thereupon  to  make  and  sign  a 
certificate,  setting  forth  the  names  of  the  persons  voted  for, 
what  offices,  the  whole  number  of  votes  given  for  each  of 
the  several  offices,  and  the  person  having  the  highest  num- 
ber therefor,  and  to  declare  the  person  elected  to  the  same; 
such  certificate  to  be  filed  with  the  clerk  of  the  corporation ; 
also  averring  that  at  said  election  the  appellant  received  a 
majority  of  all  the  votes  cast;  in  said  city  for  said  office  of 
mayor,  and  that  the  said  inspectors,  when  so  met  as  a  board 
of  canvassers,  failed  and  refused  to  make  and  sign  a  certifi- 
cate as  by  law  required,  and  file  the  same  with  the  clerk  of 
said  city. 

The  prayer  of  the  complaint  was  that  the  court  would 
issue  a  writ  of  mandate,  compelling  said  defendants  to. com- 
ply with  their  duties  in  the  premises,  and  issue  a  certificate 
of  election  to  the  appellant 

The  appellees  appeared  to  the  action  and  filed  a  demurrer 
to  the  complaint.  The  demurrer  was  sustained,  and  proper 
exceptions  were  taken.  The  appellant  refused  to  plead  fur- 
ther, and  final  judgnient  was  rendered  for  the  appellees. 
The  appellant  has  assigned  for  error  the  sustaining  of  the 
demurrer  to  the  complaint. 

Section  4  of  the  act  for  the  incorporation  of  cities  pro- 
vides for  the  appointment  of  inspectors,  judges,  and  clerks 
of  the  first  election  in  a  city.  It  is  provided  by  section  10 
of  said  act,  that  all  elections  of  such  cities  shall  be  governed 
by  the  laws  in  force  regulating  township  and  other  elections, 
and  the  voters  therein  shall  have  the  like  qualifications  and 
be  subject  to  the  same  restrictions  and  liabilities. 

It  is  provided  by  section  15  of  said  act,  that  **the  common 
council  shall,  for  every  subsequent  election,  appoint  by  reso- 
lution an  inspector  and  two  judges  therefor,  in  each  of  the 
several  wards  of  the  city ;  but  the  persons  thus  appointed 
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shall  be  residents  and  voters  of  such  ward,  and  when  con- 
vened as  a  board  of  election,  shall  choose  the  clerk  thereof" 

It  is  provided  by  section  1 1  of  said  act,  that  when  the 
polls  of  any  election  are  closed,  the  inspector  and  judges 
thereof  in  each  of  said  wards  shall  immediately  proceed  to 
canvass  the  votes  therein  given,  and  shall  make  out,  under 
their  hands,  a  statement  specifying  the  number  of  votes  each 
person  voted  for  has  received  and  the  office  designated  there- 
by, which  statement,  together  with  the  poll  list  and  tally 
papers,  shall  be  deposited  with  the  inspector. 

By  section  12  of  said  act  it  is  made  the  duty  of  the  several 
inspectors  of  such  election,  on  the  day  next  following  the 
same,  to  meet  at  the  common  council  room»  and  upon  the 
inspection  of  the  statements  aforesaid,  determine  the  persons 
having  the  highest  number  of  votes  for  each  of  the  several 
offices  voted  for,  and  thereupon  to  make  and  sign  a  cer- 
tificate setting  forth  the  names  of  the  persons  voted  for,  and 
for  what  offices,  the  whole  number  of  votes  given  for  each 
of  the  several  offices,  and  the  person  having  the  highest 
number  therefor,  and  to  declare  the  person  elected  to  the 
same.    3  Ind.  Stat.  64. 

The  purpose  of  this  proceeding  is  to  compel  the  inspect- 
ors of  said  election  to  perform  the  duty  imposed  upon  thexn 
by  the  1 2th  section  of  the  above  recited  act ;  and  the  real 
question  in  the  cade  is,  whether  a  mandate  is  the  proper 
remedy. 

It  is  provided  by  section  739  of  the  code,  that  "writs  of 
mandate  may  be  issued  to  any  inferior  tribunal,  coiporatioo, 
board  or  person,  to  compel  the  performance  of  an  act  which 
the  law  specially  enjoins ;  or  a  duty  resulting  from  an  office, 
trust  or  station."     2  G.  &  H.  322. 

There  seems  to  be  no  room  to  doubt  that  the  case  made 
by  the  complaint  clearly  comes  within  both  the  letter  and 
the  spirit  of  the  above  section.  The  law  especially  enjoined 
upon  the  inspectors  the  performance  of  a  plain  duty.  The 
inspectors  are  officers,  and  constitute  a  board.  The  duty 
imposed  is  ministerial.    "  It  is  not  within  their  province  to 
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consider  or  determine  any  questions  relative  to  the  validity 
of  the  election  held  or  of  the  votes  received  by  the  persons 
voted  for.  They  are  simply  to  cast  up  the  votes  given  for 
each  person,  from  the  proper  election  documents,  and  to 
declare  the  person  who,  upon  the  face  of  those  documents, 
appears  to  have  received  the  highest  number  of  the  votes 
given,  duly  elected  to  the  office  voted  for."  Brower  v. 
0*Briefi,  2  Ind.  423. 

The  writ  of  mandamus,  even  when  it  is  used  to  place  a 
person  in  possession  of  an  office,  confers  no  right.  It 
merely  places  him  in  possession  of  the  office  to  enable  him 
to  assert  his  right,  which  in  some  cases  he  could  not  other- 
wise do..  Brower y.  O'Brien^  supra,  and  authorities  there  cited. 

Moses  on  Mandamus,  page  90,  says:  ''So  where  the 
duty  of  a  board  of  canvassers  of  an  election  is  simply  to 
receive  and  count  the  returns  of  votes,  and  not  to  judge  of 
their  validity,  or  of  any  fraud  affecting  them,  that  question 
being  for  another  specially  appointed  tribunal,  upon  a  case 
properly  brought  after  the  boar4  have  declared  the  result, 
the  action  of  the  board  in  this  matter  is  ministerial  only, 
and  mandamus  will  therefore  lie  to  compel  them  to  perform 
their  duty." 

The  doctrine  as  stated  by  Moses  is  in  full  accord  with  the 
weight  of  authority.  See  the  authorities  collected  and  cited 
in  notes  on  pages  320  and  321,  2  G.  &H.;  Tfu  State  of  Iowa, 
ex  reL  Rice,  v.  The  County  jfudge  of  Marsftall  Co.,  7  Iowa, 
186 ;  The  State  of  Iowa,  ex  reL  Byers,  v.  Bailey,  7  Iowa,  390 ; 
Luce  v.  Mayhew,  13  Gray,  83;  Strong,  Petitioner,  etc.,  20 
Pick.  484. 

We  ^re  of  opinion  that  the  court  erred  in  sustaining  the 
demurrer  to  the  complaint. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  instructions  to  the  court  below  to  overrule 
the  demurrer  to  the  complaint,  and  for  further  proceedings 
in  accordance  with  this  opinion* 

B.  B.  DaUey,  for  appellant 

C.  N.  Pollard,  for  appellees. 
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Practice. — New  Trial, — Assignmmt  of  Errors, — The  reasons  embraced  within 
the  statutory  cases  in  which  a  new  trial  may  be  granted  must  be  assigned  as 
reasons  for  a  new  trial  in  the  court  below,  and  are  not  properly  assignable  as 
error  in  the  Supreme  Court 

Same. — ^The  assignment  as  error  of  the  action  of  the  court  below  upon  a  mo- 
tion for  a  new  trial  renders  it  unnecessary  to  assign  as  error  any  of  the  rea- 
sons properly  -embraced  in  the  motion  for  a  new  trial. 

Same. — Errors  of  law  occurring  prior  to  the  commencement  of  the  trial  need 
not  be  assigned  as  reasons  for  a  new  trial,  but  must  be  assigned  as  error  in 
the  Supreme  Court 

Same. — Errors  of  law  occurring  during  the  progress  of  the  trial  must  be  assigned 
as  reasons  for  a  new  trial  in  the  court  below,  to  entitle  them  to  review  in  the 
Supreme  Court. 

Will. — Evidence, — Experts, — ^Witnesses,  other  than  medical  experts,  are  com> 
petent  to  give  an  opinion,  from  the  facts  testified  of  by  them,  as  to  the  sanity 
or  insanity  cf  a  testator  at  the  time  of  the  execution  of  his  wilL 

Same.  —  Widow, — Election, — In  the  absence  of  an  avowed  election  by  the 
widow,  with  full  knowledge  of  the  provisions  of  the  will,  no  time  for  such 
election  being  fixed  by  the  statute,  the  widow  will  be  entitled  to  take  onder 
the  statute. 

Same.— Where  a  will  is  adjudged  void  for  want  of  mental  capacity  in  the  testa- 
tor, it  is  void  as  to  the  widow  who  may  have  elected  to  take  under  the  wilL 

APPEAL  from  the  Hendricks  Common  Pleas. 

BusKiRK,  C.  J. — ^This  was  a  proceeding  on  the  part  of  the 
appellees  against  the  appellants  to  revoke  the  probate  and 
contest  the  validity  of  the  will  of  Frederick  Prebster,  de- 
ceased, on  the  ground  that  the  testator  was  at  the  time  of 
the  execution  thereof  of  unsound  mind. 

Leach,  the  executor,  answered  in  three  paragraphs ;  first, 
the  general  denial ;  second,  that  the  testator  was  of  sound 
mind  at  the  time  of  the  execution  of  the  will ;  third,  that 
Mrs.  Prebster,  the  widow  of  the  deceased,  was  estopped 
from  contesting  the  validity  of  said  will,  because  she  had, 
subsequent  to  the  probate  thereof,  received  from  him  as  such 
executor  certain  personal  property  and  money  belonging  to 
such  estate,  under  and  by  virtue  of  said  will,  and  had  re- 
ceipted him  therefor. 

The  other  defendants  answered  by  the  general  denial.  The 
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plaintids  replied  by  a  denial  of  the  second  and  third  para- 
graphs of  the  answer  of  Leach. 

The  cause  was,  by  the  agreement  of  the  parties,  submit- 
ted to  the  court  for  trial.  The  court  found  from  the  evi- 
dence that  the  deceased  was  insane  and  incapable  of  making 
a  will  at  the  time  of  the  execution  of  the  will  in  controversy. 

The  appellants  moved  the  court  for  a  new  trials  and  as- 
signed three  written  reasons  therefor, as  follows:  first,  because 
the  decision  of  the  court  was  contrary  to  the  evidence  given 
in  said  cause;  second,  that  the  decision  of  the  court  in  favor 
of  the  plaintifis  in  said  cause,  setting  aside  and  annulling 
the  will  of  Frederick  Prebster,  was  contrary  to  law  and  the 
evidence  given  on  the  trial  of  said  cause;  third,  that  the 
court  erred  in  suffering  certain  witnesses  in  said  cause  to 
give  their  opinion  as  to  the  soundness  of  mind  of  Frederick 
Prebster,  deceased,  over  the  objection  of  the  defendants. 

The  court  overruled  the  motion  for  a  new  trial,  to  which 
ruling  the  appellants  interposed  an  exception.  The  court 
tiien  rendered  judgment  on  the  finding,  revoking  the  probate 
of  said  will  and  setting  the  same  aside  as  void. 

The  appellants  have  assigned  the  following  errors: 

"First.  That  the  finding  and  judgment  of  said  court  in 
favor  of  appellees  against  appellants,  setting  aside  and  de- 
claring that  the  writing  in  said  complaint  mentioned  was  not 
the  last  will  and  testament  of  Frederick  Prebster,  deceased, 
was  and  is  contrary  to  law. 

"Second.  That  the  finding  and  judgment  of  the  court  be- 
low in  favor  of  appellees,  that  the  writing  in  said  complaint 
mentioned  was  not  the  last  will  and  testament  of  Frederick 
Prebster,  deceased,  and  that  Frederick  Prebster  was  not  of 
sound  mind  at  the  date  of  the  execution  of  said  writing,  and 
against  appellants,  was  and  is  contrary  to  the  evidence  given 
on  the  trial  of  said  cause,  and  the  finding  is  not  sustained 
by  the  evidence  on  said  trial.  The  judgment  ought  to  haye 
been  given  in  favor  of  the  appellants,  and  against  the  appel- 
lees, in  said  cause,  sustaining  the  writing  in  said  complaint 
mentioned  as  the  last  will  and  testament  of  the  said  Fred- 
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erick  Prebster^  deceased,  and  against  the  appellees,  with  all 
costs. 

"Third,  That  the  court  below  erred  in  suffering  Eliza  A. 
Prebster,  the  widow  of  Frederick  Prebster,  deceased,  and 
one  of  the  plaintiffs  in  said  cause,  to  testify  as  a  witness,  in 
her  own  behalf,  on  the  trial  of  said  cause,  over  the  objections 
of  the  appellants. 

"  Fourth.  That  the  court  below  erred  in  suffering  witnesses 
introduced  by  appellees  on  the  trial  of  said  cause,  not  ex- 
perts, to  give  it  as  their  opinion  that  Frederick  Prebster  was 
not  of  a  sound  mind  both  before  and  afler  the  execution  of 
his  will,  over  the  objection  of  the  appellants. 

"  Fifth.  That  the  court  below  erred  in  suffering,  over  the 
objection  of  the  appellants,  persons  not  experts,  witnesses  in 
said  cause,  on  the  trial  thereof,  to  give  it  as  their  opinion  that 
Frederick  Prebster,  at  the  time  of  the  making  of  the  writing 
in  said  complaiAt  set  forth,  was  not  of  a  sound  mind,  they 
not  being  subscribing  witnesses  thereto. 

"Sixth.  That  the  court  below  erred  in  finding  in  favor  of 
Eliza  A.  Prebster,  upon  the  issues  joined  between  her  and 
the  said  Elias  Leach,  executor  of  Frederick  Prebster,  de- 
ceased, against  the  appellants,  or  either  of  them. 

"Seventh.  That  the  court  below  erred  in  refusing  to  give 
to  the  appellants  a  new  trial  in  said  cause.  For  which  and 
other  errors  they  pray  that  said  judgment  may  be  reversed 
at  the  costs  of  appellees." 

Of  the  above  formidable  array  of  assignments  of  error, 
there  is  but  one  that  is  valid  and  presents  any  question  for 
our  decision,  and  that  is  the  seventh.  The  first,  second, 
fourth,  and  fifth  assignments  would  have  constituted  valid 
reasons  for  a  new  trial  if  the  argumentative  portion  was 
stricken  out.  The  third  presents  no  question  for  our  deci- 
sion, because  the  admission  of  Mrs.  Prebster  as  a  witness  was 
not  assigned  as  a  reason  for  a  new  trial  in  the  court  below, 
and  cannot,  for  that  reason,  be  assigned  for  error  here.  The 
sixth  assignment  was  unnecessary,  as  it  is  embraced  by  the 
seventh. 
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Errors  of  law  which  occurred  prior  to  the  commencement 
of  the  trial,  such  as  rulings  on  demurrers^  motions  to  strike 
out  parts  or  the  whole  of  a  pleading,  and  the  like,  need  not 
be  assigned  as  reasons  for  a  new  trial,  but  must  be  assigned 
for  error  in  this  court  All  errors  of  law  which  occurred 
during  the  progress  of  the  trial,  and  which  were  excepted  to 
at  the  time,  must,  to  entitle  them  to  review  in  this  court,  be 
assigned  as  reasons  for  a  new  trial,  and  when  such  motion  is 
overruled  and  excepted  to,  an  assignment  of  error,  that  the 
court  erred  in  overruling  the  motion  for  a  new  trial,  presents 
for  review  in  this  court  every  question  which  was  embraced 
in  the  motion  for  a  new  trial.  The  motion  for  a  new  trial 
cannot  be  enlarged  in  this  court  by  assigning  for  error  mat- 
ters not  embraced  in  the  motion  for  a  new  trial.  The  reason 
of  the  rule  is,  that  the  attention  of  the  court  that  made  the 
ruling  should  be  called  to  such  ruling,  and  an  opportunity 
be  given  to  correct  the  error.  If  the  alleged  erroneous  rul- 
ing is  assigned  as  a  reason  for  a  new  trial,  and  the  court  ad- 
heres to  such  ruling,  then  the  party  complaining  of  such 
ruling  has  done  all  in  his  power  to  obtain  relief  in  the  court 
below,  and  having  failed,  he  has  the  right  to  come  into  this 
court  and  demand  the  relief  which  the  law  entitles  him  to. 
The  rule  is  founded  in  wisdom.  A  court  engaged  in  the 
trial  of  a  cause  is  frequently  compelled  to  make  rulings 
without  time  for  reflection,  or  opportunity  to  consult  the 
authorities.  When  the  trial  is  over,  and  such  ruling  is  as- 
signed for  a  new  trial,  the  court  has  fime  for  reflection,  to 
hear  the  ailments  of  counsel,  and  to  examine  the  authori- 
ties upon  the  point  When  this  course  is  pursued,  the  court, 
by  granting  a  new  trial,  can  cure  the  error  arid  save  the  par- 
ties the  expense,  inconvenience,  and  delay  occasioned  by  an 
appeal  to  this  court.  If  the  courts  below  would  give  careful 
and  mature  consideration  to  motions  for  new  trials,  and 
grant  them  whenever  the  justice  of  the  case  demands  that  it 
should  be  done,  the  parties  litigant  would  be  saved  much  ex- 
pense and  delay,  and  the  pressure  upon  this  court  would  be 
greatly  relieved. 
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Did  the  court  err 'in  ovemiling  the  motionfor  a  newtrial? 
It  is  insisted,  in  the  first  placet  ^^^  ^^  court  erred  in  per- 
mitting witnesses,  who  were  not  medical  experts,  to  give 
their  opinion,  from  the  facts  testified  to  by  them,  as  to  the 
sanity  or  insanity  of  the  testator  at  the  time  of  the  execu* 
tion  of  the  will.  That  such  evidence  was  competent  and 
proper,  has  been  too  often  decided  by  this  and  other  courts 
to  justify  a  reference  to  authorities* 

In  the  next  place,  it  is  earnestly  maintained  by  the  learned 
counsel  for  the  appellants,  that  Mrs.  Frebster,  the  widow  of 
the  deceased,  is  estopped  from  contesting  the  validity  of  the 
will  of  her  deceased  husband. 

The  decedent  departed  this  life  childless,  leaving  his 
widow  and  mother  as  his  sole  heirs  at  law.  By  his  will  he 
devised  and  bequeathed  to  his  wife  his  entire  estate,  real  and 
personal,  for  and  during  her  life.  The  third  clause  of  the 
will  reads  as  follows : 

''  3d.  My  will  is,  that  at  the  death  of  my  said  wife,  all  of 
said  property  not  used  for  her  maintenance,  both  real  and 
personal,  go  to  and  be  the  property  of  Mary  Ellen  Jones,  a 
girl  that  I  am  now  raising,  on  this  condition,  provided  the 
said  Mary  Ellen  Jones  stay  with  my  said  wife  and  be  subject 
to  her  control,  until  she  becomes  of  lawful  age,  and  if  she 
should  not  be  industrious  and  careful  of  property,  or  goods, 
or  should  marry  a  man  likely  to  squander  and  waste  said 
property,  or  should  die  before  my  said  wife,  then  my  will  is, 
that  it  shall  pass  and  descend  in  fee  simple  to  the  Christian 
Church,  under  the  control  and  to  be  used  by  the  trustees  of 
said  church,  for  the  benefit  thereof." 

The  appellant  Leach  was  appointed  executor  of  said  will, 
who  qualified  and  entered  on  the  discharge  of  his  duties. 
He  caused  an  inventory  of  the  personal  estate  to  be  made, 
which  amounted  in  the  aggregate  to  the  sum  of  two  thou* 
sand  two  hundred  and  forty-nine  dollars. 

The  widow  selected  at  their  appraised  value  articles  which 
amounted  to  the  sum  of  seven  hundred  and  forty  dollars  and 
twenty-five  cents. 
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The  executor  required  her  and  the  mother  of  the  dece- 
dent to  give  a  receipt,  which  is  in  the  words  following : 

"April  28th,  1870.  Received  of  Elias  Leach,  executor  of 
the  estatfe  of  Frederick  Prebster,  deceased,  all  of  the  prop- 
erty set  oir  and  marked  to  me,  Eliza  A.  Prebster,  widow  of 
said  deceased,  for  my  use  and  maintenance,  as  set  out  in  the 
will  of  the  said  deceased;  and  we,  Eliza  A.  Prebster  and 
Christiana  Prebster,  are  hereby  bound  for  the  faithful  and 
proper  application  and  preservation  of  said  property,  and 
the  return  thereof^  at  the  proper  time,  of  all  that  may  not  be 
necessarily  used  in  the  support  of  said  widow. 

"EuzA  A.  Prebster, 
''Christiana  Prebster." 

It  is  claimed  by  the  counsel  for  the  appellant  that  the  giv- 
ing of  the  above  receipt  amounted  to  an  election  to  take 
under  the  will,  and  that,  after  having  given  such  receipt,  the 
widow  could  not  take  under  the  law  and  contest  the  validity 
of  the  will. 

There  is  no  time  fixed  by  our  statute  within  which  a 
widow  is  required  to  elect  whether  she  will  take  under  the 
statute  or  the  will.  In  the  absence  of  an  election  to  take 
under  the  will,  the  widow  will  be  entitled  to  take  under  the 
statute.  To  entitle  a  widow  to  the  provisions  made  for  her 
in  a  will,  there  must  be  an  election  on  her  part  to  take  under 
the  will.  It  was  decided  by  this  court,  in  Piercy  v.  Piercy^  19 
Ind.  467,  that  there  must  be  an  avowed  election  on  the  part 
of  the  widow  of  her  intention  to  take  under  the  will,  before 
she  could  be  barred  of  her  rights  under  the  statute.  The 
amount  received  by  the  widow  was  less  than  she  would  have 
been  entifled  to  under  the  statute.  There  was  evidence 
tending  to  show  that  at  the  time  of  the  execution  of  the 
above  receipt,  the  widow  was  not  fully  informed  as  to  the 
provisions  of  the  said  will,  6r  of  her  rights  under  the  will. 
The  law  is  stated  thus  by  Redfield  on  Wills :  "  It  is  proper  to 
remember  that  in  order  to  bind  any  person  by  an  election, 
Vol.  XXXIX.— 32 
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it  is  requisite  to  show  that  it  was  made  with  full  knowledge 
of  all  the  facts^  including  the  rights  of  the  person  in  ques- 
tion. And  if  made  under  any  mistake,  misapprehension,  or 
ignorance,  it  will  not  be  valid.  And  any  person  having 
made  an  election  without  such  full  knowledge  and  under- 
standing will  be  entitled  to  elect  again."  2  Redf.  Wills,  362. 
There  is  in  the  notes  to  the  above  text  a  full  reference  to  the 
leading  English  and  American  cases. 

But  it  is  unnecessary  for  us  to  decide  whether  the  receiv- 
ing of  the  property  and  the  giving  of  the  receipt  amounted 
to  an  election  to  take  under  the  will ;  for  if  we  should  hold 
that  the  widow  had  made  an  election  by  which  she  was 
estopped,  we  could  not  reverae  the  case  for  that  reason. 
This  action  was  brought  by  Eliza  A.  Prebster,  the  widow, 
and  Christiana  Prebster,  the  mother  of  the  decedent  These 
persons  were  the  sole  heirs  at  law  of  the  decedent.  By  sec- 
tion 25  of  the  law  of  descent,  the  widow  took  three-fourths 
of  his  estate  and  his  mother  the  remaining  fourth.  Sec.  25, 
I  G.  &  H.  296.  The  action  might  have  been  brought  by 
Mrs.  Christiana  Prebster  alone.  The  widow  was  a  proper, 
but  not  a  necessary,  party  to  the  action.  Then,  as  the 
mother  of  the  deceased  had  the  right  to  bring  the  action, 
and  as  she  charged  that  the  testator  was  insane  at  the  time 
when  the  will  was  executed,  and  as  the  court  found  he  was 
insane,  revoked  the  probate,  and  set  aside  the  will  as  void, 
what  difference  can  it  make  whether  the  widow  was  or  was 
not  estopped?  If  the  court  below  had  found  that  the  widow 
was  estopped,  the  same  judgment  would  have  been  rendered 
in  favor  of  Mrs.  Christiana  Prebster  as  was  rendered  in  favor 
of  both  the  appellees.  A  judgment  rendered  on  the  appli- 
cation of  one  of  several  heirs,  revoking  the  probate  and  set- 
ting aside  a  will  as  void  for  want  of  mental  capacity  in  the 
testator,  has  the  same  legal  force  and  effect  as  if  rendered  in 
favor  of  all  the  heirs,  for  it  inures  to  the  benefit  of  alL 
When  a  will  is  declared  void  and  is  set  aside,  it  is  void  as  to 
^11  the  world.     If  this  suit  had  been  prosecuted  by  the 
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mother  of  the  decedent,  against  the  wishes  of  the  widow, 
the  result  would  be  the  same.  The  widow  could  take  noth- 
ing under  a  void  will. 

It  is,  in  the  last  place,  earnestly  maintained  by  counsel  for 
the  appellants,  that  the  finding  of  thexourt  is  not  sustained 
by  the  evidence.  We  have  carefully  read  and  duly  consid- 
ered the  evidence  in  the  record,  and  are  very  clearly  of  the 
opinion  that  the  finding  is  fully  supported  by  the  evidence. 
The  evidence  very  strongly  preponderates  in  favor  of  the 
finding.  In  our  opinion,  the  finding  was  eminently  proper. 
There  is  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

C.  C.  Nave  and  C.  A.  Nave^  for  appellanta 

L.  M.  Campbell^  for  appellees. 


Call  v.  Byram  ev  al* 

^vtlXESSB&.'^IIusband  and  Wife.— Evidettce.-^  ff^.— On  Uie  trial  of  a  suit 
by  husband  and  wife  to  contest  a  will,  the  latter  being  an  heir  at  law  of  the 
testator,  she  is  a  competent  witness  to  testify  in  her  own  behalf. 

Same. — Subscribing  Witnesses, — The  subscribiDg  witnesses  to  a  will  are  com- 
petent witnesses,  on  the  triaf  of  an  action  to  set  aside  the  will,  to  give  their 
oiMnions  as  to  the  soulidness  of  mind  of  4he  testator. 

New  T&ial. — Reasons  far, — ^A  reason  for  a  new  trial  assigning  generally  the 
improper  admission  of  illegal  and  irrelevant  evidence  on  the  trial,  will  not  be 
considered  by  the  Supreme  Court 

APPEAL  from  the  Hendricks  Common  Pleas. 

Pettit,  J. — This  suit  was  brought  by  the  appellees,  John 
Byram  and  Hannah  B}rram,  his  wife,  against  the  appellant, 
John  D.  Call,  to  contest  and  set  aside  the  will  of  Catharine 
Call,  who  was  the  mother  of  the  appellant  and  of  the  appel- 
lee Hannah  Byram,  they  being  brother  and  sister.    The 


500  SUPREME  COURT  OF  INDIANA. 

Call  V.  Byrmm  et  oL 

causes  alleged  for  coatesting  the  will  are  the  imsoim^Piess 
of  mind  of,  and  undue  i^nfluence  exercised  over,  the  testatnx, 
Catharine  Call.  The  answer  was  the  general  denial.  There 
was  a  trial  by  jury  and  a  verdict  for  the  appellees.  A  motion 
for  a  new  trial  for  th^  following  reasons  was  pverruled,  ex- 
ception taken,  and  judgment  that  the  will  was  void  and  sea- 
ting if;  aside :  first,  because  the  court  adcpitted  H^umally  wife 
of  John  3yram,  to  testify  as  a  witness  over  objegtion,  l^ec^iuise 
she  w^s  the  wifib  of  her  co-plaintiff  (and  because  of  the  ad- 
mission of  other  irrelevant  and  illegal  evidence  on  th^  trial) ; 
second,  because  the  court  misdirected  the  jury  in  a  material 
matter  of  law,  in  this,  ''that  the  subscribing  witnesses  to 
the  will  of  Catharine  Call,  deceased,  and  the  one  soMght  to 
be  set  aside,  are  competent  to  give  their  opinion  a3  to  the 
soundness  or  unsoundness  of  the  mind  of  the  testatrix, 
but  that  the  jury  should  take  into  consideration  their  means 
of  knowing  connected  with  all  the  evidence  given  in  the 
cause,  giving  such  weight  thereto  as  the  jury  honestly  be- 
lieves the  same  is  entitled  to;"  and  for  divers  other  instruc- 
tions of  law  given  to  the  jury  in  the  charge  of  the  court; 
third,  that  the  verdict  is  not  sustained  by  the  evidence,  but 
is  contrary  thereto ;  fourth,  because  the  verdict  is  contrary 
to  law. 

The  only  legal  and  proper  assignment  of  error  is  the  over- 
ruling of  the  motion  for  a  new  trial,  all  the  others  being  mere 
repetitions  of  the  causes  for  a  new  trial,  and  are  properly 
to  be  considered  under  that  one  assignment  of  error. 

Was  it  error  to  allow  Hannah,  wife  of  her  co-plaintiff  and 
heir  at  law  of  the  testatrix,  to  testify  in  her  own  behalf? 
Clearly  not.  If  the  will  should  be  set  aside,  then  she  would 
inherit,  as  her  own  individual  property,  one-half  of  all  that 
was  left  by  her  mother,  the  testatrix,  and  she  alone  might 
have  maintained  this  suit  without  joining  her  husband,  i 
G.  &  H.  295  (note  2);  i  G.  &  H.  374,  sec.  5. 

Her  husband  might,  however,  be  joined  with  her  without 
error.  2  G.  &  H.  41,  sec.  8;  8  Ind.  257;  29  Ind  398  and 
570.    The  last  clause  of  this  cause  or  reason  for  a  new  trial 
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eatinot  be  ednsidefed  by  us^  nor  ought  it  io  Have  been  by 
the  court  below,  because  it  does  hot  point  out  or  suggest 
what  other  irrelevant  or  illegal  evidence  was  admitted  on 
the  trial.     29  Ind.  406;  14  Ind.  322;  26  Ind.  343. 

The  second  reason  for  a  new  trial  was  clearly  untenable. 
The  whole  instructions  are  not  in  the  record,  and  we  learn 
by  a  brief  that  this  is  only  a  part  of  the  twelfth  instruction 
given.  This  is  not  a  fair  or  proper  way  of  presenting  a 
question  to  this  court.  If  this  part  of  the  instruction  was  not 
right  in  itself,  it  might  have  been  proper  in  connection  with 
the  residue  of  that  and  all  the  other  instructions^  or  at  least 
harmless;  but  we  hold  that  by  itself  it  was  clearly  right. 

As  to  the  third  reason  for  a  new  trial,  we  have  only  to  say 
that  the  evidence  is  somewhat  conflicting,  but,  to  our  minds, 
it  strongly  preponderates  in  favor  of  and  sustains  the  Verdict 
and  judgment,  and  we  cannot  reverse  the  judgment  I 
Davis  Ind.  Dig.  626. 

As  to  the  fourth  reason  for  a  new  trial>  that  the  verdict  is 
contrary  to  law,  we  have  not  been  pointed  to  any  law  that  it 
contravenes,  nor  have  we  been  able  io  find  aiiiy  such  law; 
but  on  the  contrary  w^  believe  and  hold  It  tb  be  iii  whole- 
some  and  strict  confonhity  to  law  dnd  equity. 

The  judgment  is  affirmed,  at  the  costs  of  the  aippellant. 

C.  C.  Nave  and  C.  A.  Nave^  for  appellant. 

L.  M.  Campbell  and  IL  P.  Parker^  for  appellees. 


-»•- 


V%ACtKX,^Smpr€m4  Court.^-^Assigitmtmi  of  Errors.'^BfMttutj^hXL  oljeo- 
tion  to  a  rnling  admitting  or  rejecting  evidence  camot  be  raised  by  an  assign- 
ment of  error  in  the  Su|>reme  Court,  where  it  has  not  been  embraced  as  a 
reason  in  a  motion  for  a  new  trial  below. 

ZUIC4GB8.— Mw  THb^— Under  the  eode,  ki  actioiis  ibr  iofiiiy  t6  the  penon  or 


39    5011 


3»    601 

Sharfe  v.  CBRnt*  et  At.  ^^  ^i 


502  SUPREME  COURT  OF  INDIANA, 

Sharpe  v.  O'Brien  et  al. 

reputation,  a  new  trial  cannot  be  granted  because  of  the  gmallnfffl  of  the 
damages  assessed  by  the  jury,  whether  they  equal  the  pecuniaxy  injuxy  or  not ; 
but  in  other  actions,  where  the  damages  assessed  do  not  equal  the  pecuniaxy 
injury,  the  court  may  grant  a  new  trial.  SmUivan  r.  WUfon,  15  Ind.  246, 
overruled  (Worden,  J.,  dissenting). 

APPEAL  from  the  Miami  Common  Pleas. 

Downey,  J. — ^The  appellant  sued  the  appellees  to  recover 
damages  resulting  from  an  assault  and  battery  committed  by 
them  upon  him,  in  which  he  alleged  that  they  did,  without 
any  cause  whatever,  beat,  bruise,  wound,  and  maim  him,  by 
then  and  there  unlawfully,  and  without  any  cause  whatever, 
with  force  and  violence,  breaking  the  leg  of  him,  the  said 
plaintiff,  and  greatly  injuring  and  disabling  him  by  kicking, 
striking  him  with  clubs,  and  cutting  him  with  knives;  from 
which  he  had  lost  the  use  of  his  left  leg,  his  sense  of  hear- 
ing, and  had  been  compelled  to  pay  out  and  expend,  for 
extra  labor  and  for  medical  and  surgical  attendance,  the  sum 
of  five  hundred  dollars ;  wherefore  he  demanded  judgment 
for  ten  thousand  dollars. 

The  defendants  pleaded  separately  the  general  denial. 
The  cause  was  tried  by  a  jury,  and  there  was  a  verdict  for 
the  plaintiff  in  the  sum  of  two  hundred  and  fifty  dollars. 

The  plaintiff  moved  the  court  for  a  new  trial,  for  the 
reasons : 

First.  For  error  of  law  in  the  giving,  by  the  court,  of 
instruction  number  four,  asked  by  the  defendants. 

Second.  Misconduct  of  the  jury  after  their  retirement, 
whereby  their  verdict  was  made  by  other  than  a  fair  and 
impartial  investigation  of  the  evidence  given  at  the  trial. 

Third.    The  verdict  is  not  sustained  by  sufficient  evidence. 

Fourth.  The  damages  assessed  are  less  than  the  actual 
pecuniary  loss  sustained  by  the  plaintiff 

This  motion  was  overruled  by  the  court,  and  final  judg- 
ment was  rendered  on  the  verdict  There  is  a  bill  of  excep- 
tions in  the  record,  which  contains  the  evidence  and  in- 
structions. 

The  errors  assigned  are,  first,  the  refusal  to  grant  a  new 
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trial ;  second,  the  giving  of  improper  instructions ;  third,  the 
receiving  of  improper  evidence  ofiered  by  the  defendants ;  and, 
fourth,  the  rejection  of  legal  evidence  offered  by  the  plain- 
tiff 

As  there  was  nothing  said  in  the  motion  for  a  new  trial 
about  the  improper  admission  or  rejection  of  evidence,  no 
question  of  that  kind  can  be  raised  by  an  assignment  of 
error,  as  is  attempted  in  the  third  and  fourth  assignments. 
The  second  assignment  is  unnecessary.  The  giving  of  the 
fourth  instruction  was  made  a  reason  for  a  new  trial ;  and 
the  overruling  of  the  motion  for  a  new  trial,  and  assignment 
of  that  as  error,  bring  before  us  the  question  as  to  the  cor- 
rectness of  that  instruction,  but  not  of  any  other. 

We  must  then  examine  the  reasons  which  were  assigned 
for  a  new  trial,  and  determine  whether  the  motion  made  for 
the  new  trial  was  correctly  overruled  or  not. 

The  first  question  relates  to  the  correctness  of  the  charge 
number  four  given  at  the  instance  of  the  defendants.  We 
do  not  find  any  of  the  charges  given  on  the  application  of 
the  defendants  in  the  record,  and,  in  consequence,  cannot 
say  whether  it  was  or  was  not  correct. 

There  is  nothing  shown  in  the  transcript  about  any  mis- 
conduct of  the  jury. 

We  think  the  verdict  was  sustained  by  sufficient  evidence. 
Indeed,  the  appellant  himself  insists,  under  his  fourth  reason 
for  a  new  trial,  that  the  evidence  was  more  than  sufficient  to 
sustain  the  verdict,  and  that  it  should  have  been  larger  than 
it  was. 

The  fourth  reason  was,  that  the  damages  assessed  are 
less  than  the  actual  pecuniary  loss  sustained  by  the  plaintiff. 
This  is  the  point  discussed  by  counsel  in  their  briefs,  and 
the  only  point  which  they  do  discuss.  Counsel  for  the  ap- 
pellant claims  that  it  was  proved  that  the  plaintiff  was  a 
farmer,  and  in  consequence  of  his  injuries  could  not  labor 
on  his  farm,  but  had  to  hire  laborers,  and  board  them  from 
the  time  of  the  injury  until  the  commencement  of  the  action ; 
that  these  items  amounted  to  five  hundred  and  seventy  dol- 
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lars ;  that  his  physician's  bill  was  sixty  doUars,  making,  in 
all,  six  hundred  and  thirty  dollars ;  that  as  the  jury  allowed 
him  only  two  hundred  and  fifty  dollars,  the  amount  of 
the  verdict  was  too  small,  by  three  hundred  and  eighty  dol- 
lars, to  cover  or  equal  the  pecuniary  injury  to  the  plaintiff 
Counsel  for  the  appellees,  on  the  contrary,  estimates  the 
amount  of  the  plaintiff's  pecuniary  injur}**  at  not  exceeding 
one  hundred  and  eighty  dollars,  taking  the  evidence,  as  he 
understands  it,  as  the  basis  of  his  calculation. 

The  outrage  upon  the  plaintiff  was  cruel,  and  without  any 
justification.  Injuries  were  inflicted  from  which  the  plain- 
tiff will  never  recover.  We  are  quite  stu-e  that  the  court 
and  jury  must  have  misapprehended  the  rule  of  law  by  which 
the  damages  were  to  be  measured ;  and  if  we  £elt  at  liberty 
to  do  so,  we  should  reverse  the  judgment  on  account  of  the 
smallness  of  the  damages.  Looking  at  the  provisions  of  the 
code  with  reference  to  new  trials,  however,  we  find  no  au- 
thority for  granting  a  new  trial,  in  this  class  of  cases,  for  the 
reason  here  assigned. 

The  fourth  reason  for  granting  a  new  trial  is,  excessive 
damages.  The  fifth  is  error  in  the  assessment  of  the  amount 
of  recovery,  whether  too  large  or  too  small,  when  the  action 
is  upon  a  contract,  or  for  the  injury  or  detention  of  property. 
These  are  the  only  reasons  having  any  reference  to  the 
amount  of  the  damages  or  recovery.  In  addition  to  this^  it 
is  expressly  provided,  that  ''  a  new  trial  shall  not  be  granted 
on  account  of  the  smallness  of  the  damages  in  actioos  fer 
an  injury  to  the  person  or  reputation,  nor  in  any  other  action 
where  the  damages  shall  equal  the  actual  pecuniary  injuiy 
sustained.''    Sees.  352  and  353,  Civil  Code. 

Couns4  for  appellant,  however,  refer  us  to  SuUwam  v. 
WHson,  15  Ind.  246.  In  that  case,  it  is  said  by  tbe  learned 
judge  who  delivered  the  opinion  of  the  court : 

''If  this  section  terminated  with  tiie  word  'reputation,* 
the  construction  given  by  the  circuit  court  would  have  been 
unquestionably  ccMrect ;  but  the  remaining  branch  of  die 
provision,  viz,;  'nor  in  any  other  action  where  the  damacet 
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shall  equal  the  pecuniary  injury  sustained/  seems  to  qualify 
all  that  precedes  it,  and,  in  our  opinion,  evinces  the  true 
intent  of  the  enactment  to  be,  that  in  all  cases  of  tort,  the 
court  is  inhibited  from  granting  a  new  trial  on  account  of 
the  smaUness  of  the  damages,  in  case  the  damages  assessed 
by  the  jury  'equal  the  pecuniary  loss.'  If  this  construction 
be  correct,  and  we  think  it  is,  the  court,  in  the  exercise  of 
its  discretionary  power,  might,  in  this  case,  have  granted  a 
new  trial,  because,  as  shown  by  the  record,  the  damages  did 
not  'equal  the  pecuniary  loss/  Indeed,  it  is  difficult  to  per- 
ceive any  valid  reason  why  the  enactment,  in  question,  should 
intend  a  distinction  between  'actions  for  an  injury  to  the  per- 
son or  reputation,'  and  other  actions  sounding  in  tort.  We 
are  of  the  opinion  that  the  court,  in  its  construction  of  the 
statute,  committed  an  error,"  etc. 

We  are  forced  to  disregard  the  authority  of  this  case. 
We  are  quite  clear  that  the  section  was  intended  to  and 
does  make  a  distinction  between  actions  for  an  injury  to  the 
person  or  reputation  and  the  other  actions  alluded  to  when 
the  damages  shall  equal  the  actual  pecuniary  injury.  In  ac- 
tions for  injuries  to  the  person  or  reputation,  no  matter  how 
small  the  damages  may  be,  whether  they  equal  the  pecun<» 
iary  injury  sustained  or  not,  the  court  cannot,  for  that  reason, 
grant  a  new  trial.  But  in  the  other  actions  referred  to,  if 
the  damages  do  not  amount  to  the  pecuniary  injury  sus- 
tained, the  court  may  grant  a  new  trial.  We  are  confirmed 
in  the  opinion  that  this  construction  is  correct  from  the  fiict 
that,  as  we  have  seen,  no  provision  is  made,  among  the  rea- 
sons for  a  new  trial,  for  granting  a  new  trial  in  such  a  case 
as  this  for  the  smallness  of  the  damages.  We  must,  there- 
fore, overrule  the  case  of  Sullivan  v.  WUsoHt  supra. 

This  construction  of  the  statute  leads  us  to  the  conclu- 
sion that  the  court  committed  no  error  in  refusing  a  new 
trial  for  the  reason  assigned. 

The  judgment  is  affirmed,  widi  costs. 

WoBDBii,  J.-—I  think  the  case  of  SuBhanv.  WUson^wid 
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be  adhered  to,  and  I  therefore  dissent  from  the  foregoing 
opinion. 

y.  M.  Wilson^  N.  O.  Ross^  and  R.  P.  Effinger^  for  appel- 
lant. 

y.  L.  Farrar,  y.  Farrar,  and  Shirts  &  MUchell,  for  appel- 
lees. 


Slusser  v.  Ransom. 

Pleading. — Draining  Associaiicn, — Board  of  Commissioners. — ^A  ooimplaipt 
to  enforce  a  lien  for  the  assessment  of  benefits  under  the  act  entitled  "An  act 
to  enable  the  owners  of  wet  lands  to  dxain  and  reclaim  them/'  etc,  (3  Ind. 
Stat.  228)  need  not  allege  that,  at  the  time  when  application  was  made  to 
the  board  of  commissioners  for  the  appointment  of  appraisers,  there  had  been 
made,  by  an  engineer,  a  survey  and  estimate  of  the  cost  of  construction  of  the 
proposed  ditch;  nor  need  it  state  the  estimated  cost  of  the  work. 

APPEAL  from  the  Huntington  Circuit  Court 
Downey,  J. — ^This  action  was  commenced  by  the  appel- 
lant against  the  appellee  to  enforce  a  lien  against  certain  real 
estate,  particularly  described  in  the  complaint,  for  the 
amount  of  an  assessment  of  benefits  to  such  lands  from  the 
construction  of  a  drain  under  the  act  of  March  nth,  1867. 
3  Ind.  Stat  228. 

The  defendant  demurred  to  the  complaint,  assigning  for 
cause,  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action;  his  demurrer  was'sustained,  the  plaintiff  excepted, 
and  final  judgment  was  rendered  for  the  defendant  This 
action  of  the  court  is  the  only  alleged  error.  The  com- 
plaint alleges  that  at  the  June  term,  1869,  of  the  board  of 
commissioners  of  the  county,  upon  presentation  of  an  appli- 
cation in  writing,  a  copy  of  which  was  filed  with  the  com- 
plaint and  made  part  thereof,  and  marked  exhibit  ''A/' he  ob- 
tained an  order  from  the  board  of  conmiissioners,  a  copy  of 
which,  marked  ''B/'  was  also  filed  and  made  jMut  of  the  com- 
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plainti  for  the  construction,  diggings  suid  opening  of  a  cer- 
tain ditch  or  drain  through  the  real  estate  of  said  defendant, 
which  real  estate  was  particularly  described  in  the  complaint ; 
that  on  the  3d  day  of  July,  1869,  and  pursuant  to  said 
order,  Lewis  Stacker,  Samuel  Heckman,  and  Simon  Bright- 
mire,  who  were  appointed  appraisers  to  view  and  locate  said 
ditch  and  assess  the  benefits  and  damages  occasioned  by  the 
same  to  all  parties  therein  concerned,  and  after  notice  having 
been  given  by  the  plaintiff  to  said  defendant  more  than  ten 
days  before  said  appraisers  proceeded  to  view  said  prem- 
ises, and  assess  the  benefits  and  damages  to  said  defend- 
ant and  the  other  parties,  by  leaving  a  true  copy  of  all 
the  proceedings  at  the  last  and  usual  place  of  residence  of 
said  defendant,  a  copy  of  which,  with  the  proof  of  said  ser- 
vice, is  filed  with  the  complaint  and  made  a  part  thereof, 
proceeded  to  view  said  ditch  and  land  through  which  the 
same  was  to  pass,  and  assess  the  benefits  accruing  to  the 
parties  owning  the  same;  that  said  appraisers  assessed  upon 
the  land  hereinbefore  described,  belonging  to  the  said  de- 
fendant Ransom,  the  sum  of  two  hundred  dollars  benefits, 
as  set  forth  in  their  schedule  of  assessments,  which  is  duly 
recorded  in  the  recorder*s  office,  etc.,  and  a  copy  of  which 
is  filed  with  the  complaint,  and  made  part  of  it,  marked 
exhibit  ''C;"  that  after  said  assessment  and  location  of  said 
ditch,  and  after  the  said  defendant  had  sufficient  time  and 
due  notice  of  said  assessment  and  location  of  said  ditch  to 
open  the  same,  he  having  failed  so  to  do,  the  plaintiff  entered 
upon  the  premises  of  said  Ransom  and  opened  said  ditch  or 
drain  through  said  land,  according  to  the  specification  in 
said  application  to  said  board  of  commissioners;  that  after 
said  ditch  or  drain  was  completed,  according  to  the  specifica- 
tion as  aforesaid,  to  wit,  on  the  14th  day  of  June,  1 870,  he  duly 
demanded  of  said  defendant.  Ransom,  the  said  sum  of  two 
hundred  dollars,  which  the  defendant  refused  to  pay.  Prayer 
for  judgment  enforcing  the  lien. 
The  objection  to  the  complaint,  made  by  the  appellee,  is 
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that  it  does  not  allege  that  the  plaintiff  had,  at  the  time  when 
he  made  his  application  to  the  board  of  commissioner^  for 
the  appointment  of  the  appraisers,  had  a  survey  and  an  esti- 
mate made  by  an  engineer  of  the  cost  of  the  construction  of 
the  proposed  ditch  or  drain,  as  required  by  section  seven  of 
the  act  It  is  required  by  the  first  section  of  the  act,  that 
the  party  applying  for  the  appointment  of  appraisers  shall 
make  such  application  in  writing,  specifying  the  character  of 
the  work  contemplated,  its  general  course,  extent,  height, 
depth,  width,  the  amount  of  fall  per  mile,  the  point  of  begin- 
ning and  terminus,  with  a  description  of  lands  to  be  affected 
thereby,  together  with  the  names  of  the  owners  of  such 
lands,  if  the  same  be  known  to  such  applicant,  or  the  name 
of  the  occupant  of  such  land,  if  any  there  be.  Section  seven 
provides  that  any  person  desiring,  under  the  provisions  of 
this  act,  to  make  application,  may  employ  an  engineer  and 
enter  upon  such  lands  as  may  be  necessary  to  make  a  stxrvey 
and  schedule  and  an  estimate  of  the  coH  of  construction  of 
such  proposed  work.  It  is  urged  that  this  last  section  im- 
peratively requires  that  there  shall  be  a  survey  and  estimate 
of  the  proposed  work  before  the  making  of  the  application 
to  the  board  of  commissioners  for  the  appointment  of  the 
appraisers.  We  are  not  of  this  opinion.  There  is  nothing 
in  the  language  of  the  seventh  section  which  conveys 
such  meaning.  If  the  party  applying  can  state  the  neces- 
sary facts  in  his  application,  without  a  survey,  wc!  tliitik 
he  may  do  so,  and  dispense  with  such  survey.  If  he 
cannot,  then  section  seven  authorises  him  t<i  enter  fipoft 
the  lands  and  cause  such  survey  and  an  estimated  to  be 
made.  The  written  application  to  the  hbatd  need  nA 
state  the  estimated  cost  of  the  work.  The  kpptsdsets  itfe 
to  estimate  the  amount  whidi  each  hndH>tnter  shall  pay, 
and  these  amounts  together  constititte  the  total  dost  «^f  <he 
work.  We  confine  oursetves  to  the  c!4>je^tioil  maxfe  t^  the 
complaint,  and  believing  that  it  wad  fiof  Krel!  takefl,  weAfadt 
the  demurrer  shoukl  have  been  ovttr^itted 
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The  juci^ffx^nt  k  Hsv^rwd,  with  costs,  and  the  cause  re- 
manded.'^ 

y.  R.  Slacks  for  s^pellaAt 

H.  B.  Staler,  S.  R  Pn*m$,  and  S.  £.  Pfrkms,  ^r.,  for 
appellee. 

*Petition  for  •  lekeoriig  ovemiled* 


Thb  Pittsburg,  Cincinnati,  and  St.  Ix>uis  Railway  Com- 
pany V.  Hennigh. 

38   SOU 
161    159 

New  Trial.— i^Mftfffts  For.--^  Error  of  l»w,  which  occurred  at  the  trials  and  Jjanss 

was  excepted  to  at  the  time  by  the  defendant,"  is  too  general  and  indefinite  to 

be  assigned  by  a  defendant  as  a  reason  for  a  new  trial. 
¥jaiA!0KD,-*^7^iets,^'Damagesr-^K  passenger  on  a  raihoad  train  gave  to  the 

conductor  his  ticket  from  C.  to  N.,  but  the  conductor  gave  him  no  check  in 

return;  before  reaching  N,,  there  was  a  change  of  conductors,  and  the  new 

conductor  expelled  the  passenger  for  want  of  a  ticket  or  check. 
IfHdf  that  the  railroad  company  was  liable  in  damages  to  the  passenger,  and  that 

tfie  Snpreme  Court  could  not  disturb  a  verdict  for  five  hundred  dollars,  in  such- 

a  cas^  on  the  ground  that  the  damages  were  excessive. 

APPEAL  from  the  Delaware  Circuit  Court 
WoRDEN,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant  to  recover  damages  for  the  ejection  of  the 
plaintiff  from  the  railway  carriage  of  the  defendant  by  her 
agent  and  servant,  the  conductor  of  a  train,  at  the  town  of 
Windfall,  in  the  State  of  Indiana,  the  plaintiff  having  pur- 
chased a  ticket  at  Chicago  for  passage  from  that  place  to 
New  Castle,  in  the  State  of  Indiana. 

Issue,  trial,  verdict  and  judgment  for  the  plaintiff  for  five 
hundred  dollars.  No  question  was  made  on  the  pleadings. 
The  defendant  moved  for  a  new  trial,  and  filed  the  following 
reasons:  ''first,  the  verdict  of  the  jury  is  not  sustained  by 
the  evidence,  and  is  contrary  to  law ;  second,  the  damages 
found  by  the  jury  are  excessive;  third,  for  error  of  law, 
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which  occurred  at  the  trial,  and  was  excepted  to  at  the  time 
by  the  defendant" 

These  reasons  present  the  only  question  arising  in  the 
case.  We  are  not  of  opinion  that  the  judgment  should  be 
reversed  for  anything  that  can  be  properly  urged  under  the 
first  and  second  reasons  for  a  new  trial.  It  was  established, 
by  a  fair  preponderance  of  the  evidence,  that  the  plaintiff 
purchased  a  ticket  at  Chicago  for  passage  from  that  point  to 
New  Castle,  in  the  State  of  Indiana,  exhibiting  his  ticket  to 
the  baggage  master.at  Chicago,  and  having  his  trunk  checked 
to  New  Castle. 

The  plaintiff  took  a  seat  in  the  railway  carriage,  and  soon 
after  leaving  Chicago  the  conductor  took  up  his  ticket,  but 
without  giving  him  any  check,  or  anything  showing  that  he 
was  entided  to  be  carried  to  New  Castle.  Before  arriving 
at  the  town  of  Windfall,  there  seems  to  have  been  a  change 
of  conductors,  and  the  plaintiff  having  nothing  to  show  that 
he  had  paid  his  passage  to  New  Castle,  except,  perhaps,  his 
check  for  his  trunk,  and  refusing  to  pay  any  further  {arc,  he 
was  required  to  leave  the  train  at  the  town  of  Windfall;  by  the 
the  new  conductor.  This  occurred  about  three  o'clock  a. 
M.  The  plaintiff's  trunk  went  on  to  New  Castle,  and  the 
plaintiff  himself  arrived  next  day,  by  another  train. 

A  case  was  made  out,  by  a  preponderance  of  evidence, 
that  clearly  entitled  the  plaintiff  to  recover,  and  we  are  not 
of  opinion  that  the  damages  assessed  are  so  clearly  exces- 
sive as  to  authorize  us,  under  the  well-settled  and  long-es- 
tablished practice  of  this  court,  to  disturb  the  verdict  on  that 
ground. 

The  third  reason  for  a  new  trial  raises  no  question  for  con- 
sideration. It  pointed  out  nothing  in  particular  for  the 
consideration  and  action  of  the  court  below.  The  "error  of 
law  which  occurred  at  the  trial"  might  have  had  reference 
to  the  introduction  or  rejection  of  evidence,  to  the  giving  on 
withholding  of  charges,  or  to  any  one  of  a  multitude  of 
questions  that  may  arise  in  the  progress  of  a  trial.  The  ob- 
ject of  filing  written  reasons  for  a  new  trial  is  to  apprise  the 
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court  and  the  opposite  party  of  the  grounds  upon  which  a 
new  trial  is  asked,  and  they  ought  to  be  sufficiently  specific 
to  accomplish  that  purpose.  Such  a  reason  as  that  under 
consideration  has  been  held,  in  numerous  instances,  to  be 
insufficient.  Barnard  v.  Graham,  14  Ind.  322;  Medler  v. 
Hiatt,  14  Ind.  405;  Snodgrass  v.  Hunt,  15  Ind.  274;  Ham 
V.  Carroll,  17  Ind.  442;  Harton  v.  Wilson,  25  Ind.  316. 

The  judgment  below  is  affirmed,  with  costs. 

E.  Walker,  for  appellant 

y.  H,  Mellett  and  W.  March,  for  appellee. 


Whitlock  v.  Vancleave  et  al. 

New  Trial. — As  of  Right. — Costs. — In  ejectment,  the  payment  of  the  costs  by 
the  losing  party  within  a  year  after  judgment  is  a  condition  precedent  to 
the  granting  of  a  new  trial  as  of  right. 

Same. — ^The  court  cannot  limit  the  time  within  one  year  after  judgment,  given  by 
statute,  for  the  granting  of  a  new  trial  upon  payment  of  costs. 

Same. — ^A  new  trial  cannot  be  demanded  or  granted,  as  of  right,  underthe 
statute,  until  after  judgment  has  been  rendered. 

Same. — After  judgment  in  ejectment,  and  until  a  new  trial  has  been  granted, 
there  is  nothing  to  try  in  that  action,  and  the  party  then  making  costs  must 
pay  them. 

Same. — Notice, — ^The  party  applying  for  a  new  trial  as  of  right,  in  ejectment, 
need  not  notify  the  opposite  party  of  his  intention  to  do  so. 

Same. — ^Where  a  party,  against  whom  a  judgment  in  ejectment  is  rendered,  pays 
the  costs,  applies  for  and  obtains  a  new  trial  at  the  same  term  at  which  the 
judgment  is  rendered,  he  need  not  notify  the  other  party  or  parties,  as  they 
are  then  required  to  take  notice  of  the  order  vacating  the  judgment  and 

'  ordering  the  new  trial;  but,  if  a  new  trial  is  applied  for  and  obtained  at  a 
term  subsequent  to  the  rendition  of  the  judgment,  then  the  party  to  whom  the 
new  trial  is  granted  is  required  to  serve  notice,  that  he  has  obtained  a  new 
trial,  on  the  other  party  or  parties,  ten  days  before  the  first  day  of  the  next 
tenn  of  the  court,  at  which  the  action  stands  for  trial. 

APPEAL  from  the  Montgomery  Circuit  Court. 
BusKiRK,  C.  J. — This  was  a  proceeding  to  enjoin  the  col- 
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lection  of  certain  costs.    The  oovat  bdow  sustained  a  de* 
murrer  to  the  complaint^  and  this  is  assigned  for  error. 

The  facts  upon  which  an  injunction  was  sought  wece  thcs^: 
The  appellant,  at  the  September  tenn,  1865,  of  the  Mont- 
gomery Circuit  Courty  commenced  an  action  against  the 
appellee  Vancleave,  to  recover  tiie  possession  of  a  tract  of 
land.    The  cause  was  tried  at  said  term  by  a  jury,  and  re- 
sulted in  a  finding  for  the  defendant.    The  pbuntifr  there- 
upon moved  the  court  for  a  new  trial  as  a  matter  of  right; 
and  the  court  entered  an  order  that  a  new  trial  would  be 
granted  on  the  condition  that  the  costs  were  paid  in  one 
hundred  and  twenty  days  therefrom.    The  costs  were  not 
paid  within  the  time  limited.    The  defendant,  after  the  expi- 
ration of  the  time  limited  for  the  payment  of  the  costs,  but 
before  the  March  term,  1866,  caused  subpoenas  to  be  issued 
and  a  large  number  of  witnesses  to  be  summoned  to  appear 
and  testify  as  witnesses  on  behalf  of  the  defendant;  in  the 
trial  of  said  cause  at  said  term  of  court    The  costs  thus  cre- 
ated amounted  to  one  hundred  and  six  dollars  and  thirtyi-six 
cents. 

At  the  March  term,  1866,  the  court,  upon  the  motion  of 
the  defendant,  rendered  judgment  on  the  verdict  which  had 
been  rendered  at  the  previous  September  term.  At  a  subse* 
quent  day  of  the  said  March  term,  the  plaintiff  in  said  action 
presented  to  the  court  her  petition,  showing  that  she  had 
paid  the  costs  of  the  former  trial,  and  asked  the  court  to 
set  aside  the  judgment  and  grant  her  a  new  trial  as  of  ri^oL 
The  court  thereupon  set  aside  the  said  judgment  and  g^ranted 
a  new  trial. 

At  the  September  term,  1866,  the  defendant,  upon  an 
affidavit  showing  that  the  above  costs  were  unpaid,  moved 
the  court  to  set  aside  the  order  granting  a  new  trial.  The 
defendant  in  said  action,  on  the  8th  day  of  December,  1870^ 
caused  and  procured  the  clerk  of  the  said  court  to  issue  a  fee 
bill  against  the  plaintiff  for  the  said  costs  created  as  aforesaid 
at  the  March  term,  1866,  which  was  delivered  to  the  sheriff  of 
the  said  county. 
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At  the  March  term,  1871,  the  plaintiff  applied  to  the  said 
court  for  an  injunction  restraining  and  perpetually  enjoining 
the  appellees  from  collecting  the  said  costs  from  the  appel- 
lant. The  appellees  demurred  to  the  complaint.  The  court 
sustained  the  demurrer,  to  which  the  appellant  excepted ; 
and  the  appellant  refusing  to  plead  further,  the  court  ren- 
dered final  judgment  for  the  appellees.  The  appellant  prayed 
an  appeal  to  this  court,  which  was  refused  by  the  court 
The  appellant  afterward  filed  a .  transcript  and  obtained  a 
stipersedeas. 

Did  the  court  err  in  sustaining  the  demurrer  to  the  com- 
plaint? The  solution  of  that  question  depends  upon  which 
party  was  liable  for  the  costs  created  at  the  March  term, 
1866.  The  original  cause  was  tried  at  the  September  term, 
1 865,  and  a  verdict  was  found  for  the  defendant  The  court 
did  not  then  render  a  judgment  upon  the  verdict,  but  upon 
the  motion  of  the  appellant  for  a  new  trial,  as  of  right,  con- 
tinued the  cause,  giving  to  the  appellant  one  hundred  and 
twenty  days  in  which  to  pay  the  costs  of  the  former  trial. 
The  appellant  failed  to  pay  the  costs  within  the  time  limited, 
and  the  appellee  Vancleave,  after  the  expiration  of  the  one 
hundred  and  twenty  days,  but  before  the  first  day  of  the 
March  term  of  said  court,  caused  to  be  issued  by  the  said 
clerk  a  subpoena  for  witnesses  which  was  delivered  to  the 
sheriff)  who  summoned  a  large  number  of  witnesses  to  attend 
and  testify  upon  the  trial  of  said  cause. 

All  the  proceedings  had  in  said  cause  at  the  September 
term,  1865,  subsequent  to  the  rendering  of  the  verdict,  were 
irregular,  illegal,  and  void.  The  appellant  had  no  right  to 
demand  a  new  trial,  as  of  right,  until  she  had  paid  all  the 
costs  of  the  former  trial.  The  court  had  no  power  to  limit 
the  time  within  which  the  costs  should  be  paid.  That  is 
regulated  by  statute.  The  appellant  had  the  right  within 
one  year  after  the  rendition  of  the  judgment  to  apply  for 
and  obtain  an  order  setting  aside  the  judgment  and  granting 
a  new  trial,  upon  showing  that  all  the  costs  of  the  former 
Vol.  XXXIX.— 33 
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trial  had  been  paid.  The  court  possessed  the  power  to  re- 
quire the  appellant  to  pay  such  damages,  in  addition  to  the 
costs,  as  would  be  occasioned  by  such  new  trial.  But  no 
damages  are  to  be  paid  unless  the  court  so  directs.  The 
court  should  have  rendered  judgment  on  the  verdict  of  the 
jury  at  the  September  term,  1865.  A  party  cannot  demand 
a  new  trial,  as  of  right,  until  after  judgment  has  been  ren- 
dered upon  the  finding  of  the  court  or  the  verdict  of  the 
jury. 

It  has  been  several  times  decided  by  this  court  that  the 
party  must  not  only  apply  for,  but  must  actually  obtain  the 
order  of  the^  court  vacating  the  judgment  and  ordering  a 
new  trial,  within  one  year  from  the  time  when  the  judgment 
was  rendered.  Until  such  order  was  made  there  was  noth- 
ing to  try,  and  consequently  there  was  no  necessity  for  wit- 
nesses. It  is  not  necessary  that  the  party  applying  for  a  new 
trial,  as  of  right,  should  notify  the  opposite  party  of  his  in- 
tention so  to  do.  If  the  party  against  whom  a  judgment 
has  been  rendered  pays  the  costs  of  the  former  trial,  and 
applies  for  and  obtains  the  order  of  the  court  vacating  the 
judgment  and  ordering  a  new  trial,  at  the  same  term  of 
court  that  the  judgment  is  rendered,  then  the  opposite  party 
is  required  to  take  notice  of  tlie  order  vacating  the  judgment 
and  ordering  the  new  trial ;  but  if  the  new  trial  is  applied 
for  and  obtained  at  a  subsequent  term,  then  the  party  ob- 
taining such  new  trial  is  required  to  notify  the  other  party 
or  parties  that  he  has  so  obtained  a  new  trial,  and  this  notice 
must  be  served  ten  days  before  the  first  day  of  the  term  at 
which  the  action  stands  for  trial.  If  the  appellant  had  paid 
the  costs  and  obtained  the  order  for  a  new  trial  at  the  Sep- 
tember term,  1865,  the  cause  would  then  have  stood  for 
trial  at  the  March  term,  1866,  and  the  defendant  therein 
would  have  been  required  to  prepare  for  trial  at  such  term 
without  any  actual  notice.  He  was  in  court  at  the  time  when 
the  cause  was  tried,  and  was  chargeable  with  notice  of  all 
that  was  done  in  his  cause.  But  as  the  new  trial  was  not 
fiObtained  until  the  March  term,  1866,  the  cause  did  not  stand 
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for  trial  at  that  term.  It  would  have  stood  for  trial  at  the  Sep- 
tember term,  1866,  if  the  defendant  had  been  notified  ten  days 
before  the  first  day  thereof.  When  a  party  has  received  con- 
structive notice  by  being  in  court,  or  actual  notice,  that  the 
judgment  has  been  vacated  and  a  new  trial  ordered,  he  is 
required  to  prepare  for  another  trial  of  the  cause ;  and  until 
he  is  thus  notified  he  has  no  right  to  have  witnesses  sum- 
moned, and  if  he  does,  he  must  pay  the  expense  and  costs 
created  thereby.  See  sections  601, 602,  and  603,  of  the  code, 
2  G.  &  H.  283. 

It  necessarily  results  from  what  we  have  said,  that  the 
court  erred  in  sustaining  the  demurrer  to  the  complaint. 
The  appellant  was  required,  as  a  condition  precedent  to  ob- 
taining a  new  trial,  to  pay  the  costs  of  the  first  trial.  The 
costs  created  after  the  new  trial  was  granted,  and  the  oppo* 
site  party  was  notified  in  either  of  the  modes  above  indicated, 
would  abide  the  event  of  the  suit.  All  other  costs  must  be 
paid  by  the  party  creating  them. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  overrule  the 
demurrer  to  the  complaint,  and  for  further  proceedings  in 
accordance  with  this  opinion. 

5.  C.  WiUson  and  L.  B.  WUlson,  for  appellant 
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Supreme  Court. — RecortL^Agreement.^As  a  general  rule,  counsel  cannot, 
by  agreeing  to  a  change  of  the  record  on  appeal,  present  to  the  Supreme 
Coxat  a  question  different  from  that  which  appears  by  the  record  to  have  been 
decided  in  the  court  below. 

Practice. — Inspection  of  Books  and  i'a/ffs«— -Section  306,  2  G.  &  H.  191, 
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relates  simply  to  obtaining,  by  rnle  or  order  of  court,  inspection  and  copy 
of  a  book  or  paper  in  the  hands  of  a  party,  without  any  reference  to  its  pco- 
duction  in  court. 

Same. — Production  of  Books  and  Papers  in  Court, — ^Under  section  305, 2  G.  & 
H.  1 91,  to  justify  an  order  for  the  production  of  a  book  or  paper,  it  shoold  be 
shown  to  be  in  the  hands  of  the  party  against  whom  such  order  is  asked* 

Same. — Order  of  Court, — An  order  for  the  inspection  or  production  of  a  book 
or  paper  in  the  hands  of  a  party  should  specify  and  designate  with  reasoo- 
able  certainty  the  book  or  paper,  that  such  party  may  know  what  book  or 
paper  is  to  be  inspected  or  produced. 

Same. — An  order  to  inspect  or  produce  books  or  papers  should  not  be  made  in 
such  tenns  as  to  license  the  party  obtaining  it  to  search  the  books  and  p^Kis 
of  his  adversary  at  pleasure ;  nor  should  an  order  be  made  to  produce  books 
or  papers  which  may  be  of  no  use  when  produced. 

Bame. — Motion, — Upon  a  motion  to  produce  in  court  certain  books  and  papers, 
the  court  cannot  ordier  generally  all  the  books  and  papers  of  a  corporatioa  to 
be  produced. 

Same. — Copies  of  Documents, — If  a  copy  of  books  or  papers,  or  the  parts 
thereof  shown  to  be  material,  be  furnished  under  order  of  court,  with  con- 
sent to  its  use  as  evidence,  the  court  need  not,  except  for  special  reasons,  com- 
pel the  production  of  the  originals. 

Same. — Dismissal  of  Action, — ^The  court  may  dismiss  the  action  of  a  party  re- 
fusing to  obey  an  order  to  produce  a  book  or  paper. 

APPEAL  from  the  Allen  Common  Pleas. 

Downey,  J. — ^This  actfon  was  instituted  by  the  appellant 
against  the  appellee  on  a  premium  note  given  by  him  to  the 
insurance  company,  of  which  appellant  was  receiver.  The 
action  was  dismissed  by  the  court,  over  the  objection  of  the 
plaintiff,  and  he  excepted  and  put  the  facts  on  which  the 
court  acted  in  the  record  by  a  bill  of  exceptions. 

A  written  motion  was  filed  by  the  defendant,  as  follows: 

"The  defendant  moves  the  court  for  an  order  on  the 
plaintiff  for  the  production  in  this  court,  and  for  an  inspec- 
tion, of  the  original  books  of  said  Sinnissippi  Insurance 
Company,  and  copies  of  the  same,  in  relation  to  the  said 
assessments  referred  to  in  the  complaint ;  also  the  amount 
of  premium  notes  heretofore  held,  or  now  held,  by  said 
company,  what  notes  have  been  compromised  and  settled, 
the  losses  by  fire  allowed  and  entered  on  said  books,  the 
amount  previously  assessed  and  collected  upon  the  premium 
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notes  of  the  defendant  and  other  members  of  said  company; 
also  the  amount  of  expenses  and  costs  entering  into  and 
forming  part  of  the  assessment  of  twenty  per  cent  ordered 
to  be  made  by  the  court  appointing  said  receiver." 

This  motion  was  supported  by  an  affidavit  of  the  defend- 
ant, stating  "that  he  verily  believes  he  has  a  good  defence  to 
this  action;  that  material  to  said  defence  are  the  books  of 
the  said  insurance  company,  showing  the  assessments  re- 
ferred to  in  the  complaint  in  this  case;  also  showing  the 
amount  of  premium  notes  held  by  said  company  at  the  date 
of  the  appointment  of  said  receiver  and  the  amount  now 
held ;  also  the  amount  paid  on  the  same,  the  amount  of  said 
notes  heretofore  compromised  and  settled;  also  showing 
the  losses  by  fire  allowed  and  entered  on  said  books,  the 
amount  of  all  assessments  and  collections  upon  the  premium 
notes  held  by  said  company,  including  that  of  this  affiant; 
also  the  amount  of  expenses  and  costs  which  have  entered 
into  and  made  a  part  of  said  assessments ;  also  the  amount 
of  expenses  and  costs  entering  into  and  forming  a  part  of 
said  assessment  of  twenty  per  cent,  ordered  to  be  paid  by 
the  court  appointing  said  receiver.  Affiant  further  says  that 
he  believes  that  said  books  will  show  that  said  receiver  has 
no  cause  of  action  against  this  defendant,  and  that  he  can- 
not show  said  facts  by  any  other  evidence ;  and  he  further 
says  that  he  verily  believes  that  said  books  are  in  the  pos- 
session and  under  the  control  of  said  plaintiff." 

•  On  this  application,  as  the  bill  of  exceptions  shows,  the 
court  ordered  that  the  plaintiff  should  produce  in  open  court, 
within  ten  days,  all  the  books  of  the  said  corporation. 
Counsel  have,  however,  by  agreement,  amended  or  changed 
that  part  of  the  record  reciting  the  bill  of  exceptions,  so  as 
to  make  it  show  that  the  court  ordered  the  production  in 
court  of  "the  books  containing  the  records  called  for  by  the 
defendant's  motion  "  only. 

The  plaintiff  offered,  in  discharge  of  the  rule,  certain  tran- 
scripts of  assessments  from  the  books  of  the  company, 
which  the  court  held  insufficient,  and  on  the  defendant's  mo- 
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tton,  for  disobedience  of  the  rule,  dismissed  the  plaintiff's 
action. 

We  think  we  must  look  to  the  bill  of  exceptions,  as  cer- 
tified by  the  judge  of  the  court  from  which  the  appeal  is 
taken,  to  ascertain  what  was  decided,  and  what  the  order 
was,  which  was  made  by  that  court,  and  we  must  decide 
whether  that  order  was  or  was  not  correct.  As  a  general 
rule,  counsel  cannot,  by  consenting  to  a  change  of  the 
record,  present  to  this  court  a  question  different  from  that 
which  was  decided  below.  This  court  sits  to  review  legal 
questions  which  have  been  decided  by  the  courts  from  which 
appeals  are  taken,  and  not  to  decide  questions  presented 
here  for  the  first  time. 

Section  306  of  the  civil  code  is  as  follows: 

"The  court,  or  a  judge  thereof,  may,  under  proper  re- 
strictions, upon  due  notice,  order  either  party  to  give  the 
other,  within  a  specified  time,  an  inspection  and  a  copy  of 
any  book  or  part  thereof,  paper  or  document  in  his  posses- 
sion, or  under  his  control,  containing  evidence  relating  to 
the  merits  of  the  action,  or  the  defence  therein;  if  compliance 
with  the  order  be  refused,  the  court,  on  motion,  may  exclude 
such  evidence,  or  punish  the  party  refusing,  or  both.'' 

Section  305  provides,  that  "the  court  or  judge  thereof 
may,  upon  nlotion,  compel  by  order,  either  party  to  pro- 
duce, at  or  before  the  trial,  any  book,  paper,  or  document  in 
his  possession  or  power;  the  order  may  be  made  upon  ap- 
plication of  either  party,  upon  reasonable  notice  to  the  ad- 
verse party^or  his  attorney, — ^if  not  produced,  parol  evidence 
may  be  given  of  their  contents."     2  G.  &  H.  191. 

These  sections  relate  to  different  things.  The  306th  re- 
lates simply  to  the  obtaining  of  an  inspection  and  a  copy  of 
the  book  or  paper,  without  any  reference  to  its  production 
in  court.  The  305  th  section  relates  to  the  production  of  the 
book,  paper,  or  document  in  court,  at  or  before  the  trial. 

The  right  to  ^inspect  private  books  and  papers  is  some- 
times an  important  one  in  the  administration  of  justice,  and 
yet  the  exercise  of  it  is  of  such  a  delicate  nature,  that  the 
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courts  should  carefully  guard  against  its  abuse.  If  a  party 
has  good  reason  to  believe  that  a  book  or  paper  in  the  pos- 
session of  his  adversary  contains  evidence  in  his  favor,  and 
his  adversary  refuses  to  allow  an  inspection  of  it  and  the 
taking  of  a  copy,  the  court  may,  on  a  proper  showing,  com- 
pel the  adversary  to  allow  such  inspection  and  copy,  i 
Greenl.  Ev.,  sec.  559.  If  the  document  or  book  be  one 
which,  for  reasons  of  public  policy  or  other  sufficient  reason, 
the  party  should  not  be  compelled  to  exhibit,  the  exemption 
may  be  shown  in  answer  to  the  rule  or  order. 

To  justify  an  order,  under  section  305,  for  the  production 
of  a  book  or  paper,  it  should  be  shown  that  the  book  or 
paper  is  in  the  hands  of  the  party  against  whom  the  order 
is  asked.  The  order  should  specify,  with  reasonable  cer- 
tainty, the  book  or  paper  which  is  to  be  produced.  It  has 
been  held  by  this  court,  that  the  court  may,  as  a  punishment 
of  a  party  disobeying  such  an  order,  dismiss  his  action. 
Stivers  V.  The  yunction  Railroad  Company^  17  Ind.  142. 

It  is  quite  clear  that  the  order  in  this  case  cannot  be  sus- 
tained. The  court  could  not,  under  the  motion  and  show- 
ing which  were  made,  order  the  production  of  all  the  books 
of  the  corporation.  And  then,  again,  we  are  of  the  opinion 
that  the  motion  and  affidavit  did  not  sufficiently  designate 
the  books  which  were  to  be  produced.  An  order,  either  for 
the  inspection  of  books  and  making  copies,  or  for  their  pro- 
duction in  court,  should  so  specify  or  describe  them,  that 
the  party  who  is  to  furnish  inspection  or  produce  the  books 
may  know  what  books  are  to  be  inspected  or  produced. 
The  order  should  not  be  made  in  such  terms  as  to  operate 
as  a  license  to  the  party  obtaining  it  to  search  the  books 
and  papers  of  his  adversary  at  pleasure,  or  to  require  him 
to  produce  books  which  may  be  of  no  use  when  produced. 

If  a  copy  of  the  book  or  paper,  or  the  part  shown  to  be 
material,  has  been  furnished,  or  shall  be  furnished,  under  the 
order  of  the  court,  with  consent  to  its  use  as  evidence,  the 
court  need  not,  except  when  special  reasons  exist,  compel 
the  production  of  the  original.    Bickneli  Civ.  Pr.  306.    If 
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it  be  impossible  or  improper  for  the  party  against  whom  the 
order  has  been  made  to  produce  the  book  or  paper,  the  facts 
may  be  shown,  as  we  have  seen,  in  discharge  of  the  rule. 
I  Greenl.  Ev.,  sec.  559  and  note  5. 

In  this  case,  the  copies  produced  were  not  a  sufficient 
compliance  with  the  rule.  But  the  order  made  was  erroneous, 
for  the  reasons  stated,  and  it  was  therefore  wrong  to  dismiss 
the  plaintiff's  action  for  non-compliance  with  it. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  reinstate  the  case,  and  for  fur- 
ther proceedings. 

WoRDEN,  J.,  having  been  of  counsel  in  the  cause,  was 
absent. 

A.  Zollars,  jf,  E.  McDonald^  %  M.  Butler^  and  £  M.  Mc- 
Donald^ for  appellant. 

W.  H.  Coombs  and  W.  H.  H.  MiUer^  for  appellee. 


The  State,  ex  rel.  Scobev,  v.  Wheadon,  Auditor. 

Railroad. — Appropriation  to  by  County, — Time, — Good  Faith, — ^The  eighteenth 
section  of  the  act,  entitled  "An  act  to  authorize  aid  to  the  constrnction  of  nil* 
roads  by  counties  and  townships  taking  stock  in  and  making  donations  to 
railroad  companies,"  3  Ind.  Stat.  389,  requires  the  railroad  company  to 
which  an  appropriation  has  been  made  by  a  county  to  commence  woric  upon 
the  railroad  in  such  county,  in  good  faith,  within  one  year  from  the  time  of 
the  levy  of  the  tax  therefor,  unless  time  has  been  given. 

Same. — Tax, — ^When  the  railroad  company  fails  to  commence  work  in  good 
faith  upon  the  railroad  within  one  year  from  the  levy  of  the  tax,  the  tax-payer 
is  discharged  from  his  obligation  to  pay  the  tax,  and  no  proceeding  will  lie  to 
require  the  auditor  to  place  the  tax  upon  the  duplicate  or  take  any  other  steps 
to  collect  the  same. 

Same. — Board  of  Commissioners, — ^The  board  of  commissioneis  €an  levy  a  tii 
in  aid  of  the  construction  of  a  railroad  at  their  June  session  only. 

Same. — Time  of  Levy, — The  tax  is  levied  when  the  board  of  commissioneis 
orders  that  the  tax  specified  be  levied,  and  not  when  the  tax  thus  levied  is 
placed  npon  the  tax  duplicate  by  the  auditor. 
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Same. — ^The  time  within  which  the  raihx)ad  company  must  commence  work 
upon  the  raibx>ad  in  the  county,  in  or^er  to  avail  itself  of  an  appropriation  by 
the  county,  commences  from  the  time  when  the  order  levying  the  tax  is  made 
hy  the  board  of  county  commissioners  and  not  from  the  time  when  the  levy 
is  placed  on  the  tax  duplicate. 

%iiMZ.'-*'Commefuing  Work.'^-^Right  of  Way.—LeUing  OnUract.-^'^y  acquir- 
ing  the  right  of  way  or  letting  contracts  for  the  construction  of  a  railroad,  a  rail- 
road company  does  not  "  commence  work  upon  the  railroad." 

Same. — ComtUutional  Law. — Buski&k,  C.  J.,  concurring,  held,  further,  that 
the  aid  to  be  furnished  to  incorporated  companies  by  counties  is  limited  to 
the  taking  of  stock,  by  section  6,  aitide  lo,  of  the  constitution  of  the  State. 

Same. — Election, — Board  of  Commissioners. — ^DoWNEY,  J.,  concurring,  held, 
further,  that  under  the  statute  authorizing  aid  to  the  construction  of  railroads, 
the  question  wheth^  a  county  shall  aid  the  construction  of  a  railroad  by 
donation  of  money  or  by  talcing  stock  of  the  railroad  company,  caxmot  be  sub- 
mitted to  the  election  of  the  voters,  but  is  for  the  board  of  county  commis- 
sioners only  to  decide,  after  the  money  has  been  collected  by  taxation. 

APPEAL  from  the  Decatur  Common  Pleas. 

WoRDEN,  J. — ^A  petition,  signed  by  over  one  hundred  free- 
holders of  Decatur  county,  was  filed  before  the  board  of 
commissioners  of  said  county,  setting  forth  that  the  Toledo 
and  Louisville  Railway  Company  was  a  company  legally 
organized  under  the  laws  of  the  State  of  Indiana,  for  the 
purpose  of  constructing  a  railroad  from  New  Castle,  in  Henry 
county,  to  North  Vernon,  in  Jennings  county,  passing 
through  said  county  of  Decatur,  and  requesting  said  board 
to  make  an  appropriation  of  one  hundred  thousand  dollars^ 
by  a  tax  upon  the  amount  of  the  taxable  property  of  said 
county,  as  a  donation,  for  the  purpose  of  aiding  said  com- 
pany in  the  construction  of  said  road  through  said  county 
of  Decatur.  The  board,  having  taken  the  petition  under 
advisement,  ordered  the  polls  to  be  opened  on  the  29th  day 
of  January,  1870,  in  order  that  a  vote  be  taken  "upon  the 
question  of  appropriating  money  by  the  county  for  the  pur- 
pose of  aiding  in  the  construction  of  said  railway,  as  prayed 
for  in  said  petition."  Due  notice  was  accordingly  given  to 
the  voters  that,  on  the  day  specified,  a  vote  would  be  taken 
"on  the  question  of  donating  one  hundred  thousand  dollars 
to  aid  in  the  construction  of  the  Toledo  and  Louisville  Rail* 
way,  running  from  New  Castle,  in  Henry  county,  to  North 
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Vernon,  in  Jennings  county,  passing  through  said  county** 
(of  Decatur).  At  the  election  thus  held  there  was  a  large 
majority  in  favor  of  the  donation. 

To  provide  for  the  donation,  the  board  of  commissioners, 
at  their  June  session,  1870,  ordered  that  there  be  a  levy  of 
fifty  cents  on  each  hundred  dollars  of  real  and  personal 
property  in  Decatur  county,  Indiana,  for  said  appropriation 
to  aid  the  said  Toledo  and  Louisville  Railway  Company,  to 
be  placed  upon  the  duplicate  of  1870;  and  at  their  June 
session,  1871,  the  board  made  a  like  order  that  fifty  cents  on 
the  hundred  dollars  valuation  be  placed  upon  the  duplicate 
of  1871. 

On  the  8th  of  September,  1870,  the  board  entered  upon 
their  order  book  the  following  order,  viz. : 

*'  Ordered,  by  the  board,  that  the  auditor  is  hereby  com- 
manded to  withhold  from  the  tax  duplicate  of  Decatur 
county,  Indiana,  the  tax  levied  for  the  aid  in  the  construc- 
tion of  the  Toledo  and  Louisville  Railroad,  until  such  time 
as  there  is  a  prospect  of  the  work  of  construction  being 
commenced." 

On  the  30tli  of  September,  1871,  the  board  entered  the 
following  further  order,  viz. ; 

"Ordered,  by  the  board,  that  the  order  heretofore  made 
by  this  court  at  their  regular  June  session,  1871,  and  entered 
of  record  on  page  147  of  this  book,  making  a  levy  of  fifty 
cents  on  each  hundred  dollars  of  taxable  property  in  this 
county,  to  be  placed  upon  the  tax  duplicate  for  the  year 
1871,  for  the  purpose  of  aiding  in  the  construction  of  the 
Toledo  and  Louisville  Railway  by  a  donation  to  said  corpo- 
ration, be  and  the  same  is  hereby  revoked." 

The  tax  has  never  been  placed  upon  the  tax  duplicate, 
^nd  the  auditor  declines  to  place  the  same  upon  the  dupli- 
cate, although  he  has  been  requested  to  do  so  by  the  relator, 
who  is  a  tax-payer  of  the  county  and  one  of  the  signers  of 
the  petition  asking  for  the  donation. 

This  suit  was  instituted  by  the  appellant  against  the  ap- 
pellee, on  the  14th  of  March,  1872,  to  compel  the  latter,  by 
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way  of  mandate,  to  place  the  tax  upon  the  duplicate,  to  be 
collected.  The  petition  for  the  writ  was  duly  verified,  and 
set  out  all  the  proceedings  in  full. 

The  defendant  demurred  to  the  petition,  for  the  reason  that 
it  did  not  state  facts  sufficient,  etc.,  but  the  demurrer  was 
overruled,  and  he  excepted.  He  then  filed  an  answer  to  the 
^y rit  or  petition,  alleging,  amongst  other  things,  "  that  twenty 
months  or  more  have  elapsed  since  said  election,  twenty-one 
months  since  said  first  levy,  and  nine  months  since  the 
second,  as  shown  by  said  affidavit;  that  said  Toledo  and 
Louisville  Railway  Company  has  never,  at  any  time  since  its 
organization,  filed  any  map  or  profile  of  its  proposed  route 
in  the  office  of  the  clerk  of  said  county  of  Decatur,  nor  any 
other  public  office  in  said  county;  nor  has  it  expended  to 
exceed  fifty  dollars  for  work  done  thereon  in  said  county;  nor 
is  said  road  so  constructed  as  that  trains  of  cars  pass  over  the 
same  in  any  portion  of  said  county ;  but,  on  the  contrary,  said 
railroad  company  has  failed  to  commence  work  upon  said 
railroad  in  said  county,  in  good  faith,  and  the  board  of  county 
commissioners  have  not  extended  the  time  to  complete  the 
same,  nor  is  the  work  progressing  thereon,  although  the  said 
periods  of  time  have  elapsed  since  said  election  and  the 
levies  of  said  taxes.  Said  respondent  has  been  informed 
that  the  officers  of  said  company  did  procure  some  few  feet  pf 
grading  to  be  done  about  the  14th  day  of  June,  1 871,  to 
avoid  a  forfeiture  of  said  donation,  but  not  on  any  line  regu- 
larly adopted  by  said  company ;  which  is  the  only  work  ever 
done  on  the  sanie  in  said  county,  as  affiant  is  informed  and 
believes.  Said  respondent  therefore  says  that  he  is  advised 
by  counsel  and  directed  by  the  board  of  county  commis- 
sioners, whose  clerk  he  is,  not  to  put  upon  the  tax  duplicate, 
now  in  process  of  preparation  for  1 872,  any  part  of  said 
taxes  so  levied  as  aforesaid,  because  it  would  encumber  the 
duplicate  with  a  tax,  the  collection  of  which  cannot  be 
enforced ;  that  said  company  has  no  right  to  demand  the 
collection  of  said  taxes;  and  that  an  effort  at  their  collection 
would  be  attended  with  serious  and  troublesome  litigation. 
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and  involve  an  unnecessary  expense  to  said  county;  where- 
fore," etc. 

To  this  pleading  the  plaintiff  demurred,  assigning  for 
cause  that  it  did  not  state  facts  sufficient,  etc.,  but  the  de^ 
murrer  was  overruled ;  exception. 

The  plaintiff  replied,  alleging  that  the  railroad  company 
had  located  the  line  of  her  road,  setting  out  the  manner  of 
such  location,  and  had,  within  a  year  from  the  14th  day  of 
June,  1870  (the  date  of  the  first  levy),  procured  .rights  of 
way,  let  contracts  for  work  on  the  road,  and  in  good  faith, 
and  with  a  view  to  the  building  and  construction  of  said 
railroad,  done  work  in  the  way  of  grading  and  grubbing 
upon  the  line  of  the  road  as  thus  located,  in  said  county  of 
Decatur.  The  defendant  filed  a  denial  of  this  pleading. 
Perhaps  the  denial  was  unnecessary,  but  if  so,  it  did  no 
harm. 

The  cause  was  submitted  to  the  court  for  trial  on  the  issue 
joined.  Finding  and  judgment  for  the  defendant,  a  new 
trial  being  denied  the  plaintiff. 

There  are  seven  errors  assigned,  which  need  not  be  set 
out  in  detail.  We  will  notice  such  points  as  are  relied  upon 
for  a  reversal.  It  is  claimed  by  the  appellant  that  the 
answer  or  return  to  the  writ  did  not  state  facts  sufficient  to 
bar  the  relief  sought,  and,  therefore,  that  the  demurrer 
thereto  should  have  been  sustained. 

We  think  it  is  sufficiently  alleged  in  the  answer,  that  the 
railroad  company  failed  to  commence  work,  in  good  feith, 
upon  the  railroad  in  said  county  within  one  year  from  the 
time  of  the  levy  of  the  tax,  to  wit,  the  14th  of  June,  187a 
If  this  fact  is  material,  it  is  by  no  means  clear  that  the  com- 
mencement of  the  work  within  that  time  was  not  a  necessary 
allegation  in  the  petition.  It  is  alleged,  however,  in  the 
reply,  and  this  seems  to  have  been  the  material  issue  in  the 
cause. 

Was  it  necessary  that  the  work  should  have  been  dius 
commenced,  in  order  to  the  maintenance  of  the  action? 
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The  1 8th  section  of  the  statute,  under  which  the  proceedings 
were  had  (3  Ind.  Stat  394),  is  as  follows : 

"Sec.  18.  A  failure  on  the  part  of  the  railroad  company 
to  commence  work  upon  the  railroad  in  said  county  within 
one  year  from  the  levying  of  such  special  tax,  or  failure  to 
complete  such  railroad  ready  for  use  within  three  years  from 
such  levying,  shall  forfeit  the  rights  of  such  company  to 
such  donation,  unless  the  county  commissioners,  for  good 
cause  shown,  shall  give  not  to  exceed  one  year's  further 
time  in  which  to  complete  the  same,  and  the  money  raised 
by  said  special  tax  shall  go  into  the  general  funds  of  the 
county  or  township,  as  the  case  may  be,  and  be  used  accord- 
ingly/* 

We  are  of  opinion  that  under  this  provision,  where  the 
railroad  company  fails  to  commence  the  work  within  the 
time  specified,  the  tax-payer  is  released  and  discharged  from 
his  obligation  to  pay  the  tax,  and,  therefore,  that  no  pro- 
ceeding will  lie  to  require  the  auditor  to  place  the  same 
upon  the  duplicate,  or  to  take  any  other  steps  to  collect  the 
same.  We  need  not,  and  do  not,  decide  what  would  be  the 
rule  in  cases  where  some  of  the  taxes  have  been  paid  before 
the  forfeiture,  and  others  have  not  been  paid ;  as  in  this 
case,  none  of  the  taxes  have  been  paid,  and  there  can  be  no 
inequality  injuriously  affecting  the  tax-payers. 

It  is  unnecessary  to  determine  whether  the  board  of  com- 
missioners could  extend  the  time  for  the  commencement  of 
the  work,  as  it  does  not  appear  that  that  body  made  any 
such  extension. 

But  it  is  claimed  that  the  tax  was  not  levied  until  it  was 
put  upon  the  duplicate  for  collection,  and,  therefore,  that 
the  year  does  not  commence  running  until  it  is  thus  placed 
upon  the  duplicate.  We  are  of  a  different  opinion.  The 
levy  was  made  by  the  order  of  the  board  of  commissioners 
on  the  14th  of  June,  1870.  The  levy  can  only  be  made  by 
the  board,  and  it  must  be  made  at  the  June  session.  The 
work  of  placing  the  tax  thus  levied  upon  the  duplicate  is  to 
be  afterward  performed  by  the  auditor.    The  work  of  making 
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out  the  tax  duplicate,  is  no  part  of  the  levying  of  taxes. 

We  are  of  opinion  that  the  answer  was  good 

It  is  claimed  that,  on  the  trial,  the  court  erred  in  admitting 
improper,  and  in  excluding  proper,  evidence.  The  evidence 
admitted,  claimed  to  be  improper,  was  offered  by  the  de- 
fendant, as  to  whether  the  railroad  company  had  filed  in  the 
proper  office  a  map  and  profile  of  her  road,  and  as  to  whether 
there  had  been  any  meetings  of  the  board  of  directors  of 
the  railroad  company  within  specified  times.  If  there  was 
any  valid  objection  to  the  evidence,  it  was  on  the  ground  of 
irrelevancy,  and  we  cannot  see  that  the  plaintiff  was  in  any 
way  injured  or  prejudiced  thereby.  If  the  court  committed 
an  error  in  this  respect,  it  was  a  harmless  one.  The  ex- 
cluded evidence  was  offered  by  the  plaintiff,  being  a  map 
purporting  to  be  a  delineation  of  what  we  take  to  be  the 
railroad.  It  was  not  shown  to  have  been  made  by  the  com- 
pany, or  to  have  been  authorized,  or  in  any  way  adopted  by 
it     We  think  there  was  no  error  in  excluding  the  map. 

The  only  remaining  question  relates  to  the  sufficiency  of 
the  evidence  to  sustain  the  finding.  We  think,  upon  an  ex- 
amination of  the  evidence,  that  we  should  not  disturb  the 
finding.  There  was  evidence  that  rights  of  way  had  been 
acquired  by  the  company  in  Decatur  county  within  a  year 
after  the  levying  of  the  taxes.  But  the  acquiring  of  the 
rights  of  way  is  not,  in  our  opinion,  "work,"  within  the 
meaning  of  the  section  of  the  statute  above  cited.  The 
right  of  way  had  to  be  acquired  before  the  company  could 
legitimately  "commence  work  upon  the  railroad."  The 
company  also  let  a  contract  for  the  doing  of  some  work 
upon  the  railroad.  But  letting  a  contract  for  the  perform- 
ance of  work  and  the  commencement  of  work,  we  take  to 
be  different  things. 

There  was  a  little  plowing  and  scraping  done  by  the  con- 
tractor within  the  year.  This  was  evidently  done  with  a 
view  to  save  the  forfeiture.  He  was  to  be  paid  for  his  work 
and  for  smoothing  down  the  ground  again  if  the  road  should 
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not  be  built.  He  got  a  "  monkey  wrench  and  some  other 
things/'  but  has  had  no  settlement  for  his  work. 

W6  cannot  say,  from  the  evidence,  that  the  work  was,  in 
good  faith,  commenced  upon  the  railroad  within  the  year, 
as  required  by  the  statute  above  cited.  Had  the  court  below 
found  the  other  way,  we  might  not  have  felt  called  upon  to 
disturb  the  finding  on  the  question  of  fact.  The  finding,  as 
it  is,  is  not  manifestly  wrong,  and  we  cannot  disturb  it. 

The  judgment  below  is  affirmed,  with  costs. 

BusKiRK,  C.  J. — I  concur  in  the  foregoing  opinion,  but  am 
of  opinion  that  judgment  was  rightfully  rendered  for  the 
defendant  for  the  further  reason  that  the  whole  proceedings, 
contemplating  a  donation  by  the  county  to  aid  in  the  con- 
struction of  the  railroad,  were  without  competent  authority, 
and  void.  In  my  opinion,  the  6th  section  of  the  loth  article 
of  the  constitution,  limits  the  aid  to  be  furnished  by  a  county 
to  any  incorporated  company  to  the  taking  of  stock  therein. 
My  views  on  this  point  are  more  fully  stated  in  the  case  of 
The  Lafayette,  Muncie,  and  Bloomington  R.  R.  Co.  v.  Geiger, 
34  Ind.  185. 

« 

Dow^JEY,  J. — Being  of  the  opinion  that  the  proceedings 
which  resulted  in  the  levy  of  the  tax  in  question  were 
fatally  defective,  I  concur  in  the  conclusion  that  the  case 
was  rightly  decided  for  the  appellee  by  the  common  pleas, 
for  this  reason,  in  addition  to  the  reason  given  in  the  main 
opinion :  The  petition  prayed  the  board  of  commissioners 
to  make  an  appropriation  of  a  designated  amount  by  way  of 
donation.  The  board  ordered  an  election  to  determine 
whether  there  should  be  an  appropriation  of  the  amount  as 
prayed  for  in  the  petition,  or  not.  The  notice  given  informed 
the  voters  that  they  were  to  vote  on  the  question  whether 
the  amount  should  be  donated  or  not.  This,  I  think,  was  a 
fatal  departure  from  the  requirements  of  the  statute.  The 
petition  must  ask  for  an  appropriation  simply.  Sec.  i.  The 
order  of  the  board  must  be  for  the  holding  of  an  election 
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upon  the  subject  of  appropriating  money  by  such  county. 
Sec.  2.  The  notice  must  conform  to  the  petition  and  the 
order  of  the  board.  Sec,  3.  When  the  vote  is  taken,  it  must 
be  "for  the  railroad  appropriation/'  or  "against  the  railroad 
appropriation.'*  Sec.  6.  After  the  money  has  been  collected, 
the  board  of  commissioners  decide  whether  the  money  shall 
be  applied  to  the  taking  of  stock,  or  by  way  of  donation. 
Sec.  14.  When,  as  in  this  case,  the  question  of  donation 
alone  is  submitted  to  vote,  it  is  without  authority  of  law;  it 
would  take  away  from  the  commissioners  the  power  of 
choice  which  the  law  vests  in  them,  and  which  they  are  to 
exercise  after  the  money  shall  have  been  collected,  and  is  a 
clear  departure  from  the  statute.  It  would  follow,  if  I  am 
right  in  this  conclusion,  that  the  question  of  subscribing  for 
stock  could  no  more  be  submitted  to  the  voters  than  that  of 
donating  the  money.  This  view  of  the  question  was  indi- 
cated in  the  opinion  in  the  case  of  The  Lafayette,  etc.,  R.  R.  Co. 
V.  Gciger,  supra,  as  entertained  by  me.  It  seemed  to  me 
proper,  if  not  necessary,  that  I  should,  in  this  case,  state  my 
convictions  at  a  little  greater  length,  and  in  my  own  lan- 
guage. 

H.  Crawford,  D.  T.  WriglU,  y.  Gavin,  %  D.  MUler,  y.  S. 
Scobey,  and  0.  B.  Scobey,  for  appellant. 

5.  A.  Bonner,  C.  Ewing,  and  y.  K.  Ewing,  for  appellee. 
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DzED.—I/usdafut  an  J  Wife, — Pur chaie- Money, — ^A  deed  executed  by  a  hus- 
band directly  to  his  wife,  in  good  faith,  and  in  consideration  of  money  of  the 
separate  estate  of  the  wife,  used  by  the  husband  in  the  purchase  of  the  land 
conveyed  by  him  to  his  wife,  is  valid,  and  was  so  held  in  an  action  for  parti* 
tion  by  the  children  of  such  a  wife,  deceased,  as  her  heiis  at  law,  against  the 
husband. 

Jurisdiction. — Title  to  Real  Estate. — Court  of  Common  Pleas. — ^In  an  action  for 
partition  between  heirs,  where  the  title  to  land  as  derived  by  a  deed  executed 
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by  a  husband  directly  to  his  wife  is  in  issue,  the  court  of  common  pleas  has 
jurisdiction  to  try  and  determine  such  issue  as  incident  to  the  action. 

Witness. — Heirs, — In  an  action  for  partition,  where  the  petitioners  claimed 
title  to  land  by  descent,  as  heirs  of  their  mother,  who,  in  her  lifetime,  was 
the  grantee  of  a  deed  for  said  land,  executed  directly  to  her  by  her  husband, 
and  said  husband,  as  defendant,  in  answer  to  the  petition  for  partition, 
specially  denied  any  title  in  the  petitioners  as  derived  from  said  deed; 

Held,  that  the  action  was  both  by  and  against  heirs,  and  founded  on  the  deed, 
within  the  meaning  of  the  statute  (3  Ind.  Stat.  560,  sec.  2)  declaring  parties 
incompetent  as  witnesses  <*  in  all  suits  by  or  against  heirs,  founded  on  a  con- 
tract with  or  demand  against  the  ancestor,  the  object  of  which  is  to  obtain 
title  to  or  possession  of  land  or  other  property  of  such  ancestor,  or  to  reach  or 
affect  the  same  in  any  way." 

Open  and  Close. — ^The  defendant  having  specially  denied  the  tide  of  the  plain- 
tiff and  their  right  to  partition  although  he  admitted  the  execution  of  the  deed 

Held,  that  the  plaintifis  were  entided  to  open  and  close. 

APPEAL  from  the  Montgomery  Common  Pleas. 

Downey,  J. — ^This  was  a  petition  for  the  partition  of  cer- 
tain real  estate  by  the  appellees  against  the  appellant.  Issue 
was  joined,  there  was  a  trial  by  the  court,  and  a  finding  for 
the  petitioners,  motion  for  a  new  trial  by  the  defendant  dis- 
allowed, and  final  judgment  for  partition.  The  defendant  ap- 
peals and  has  assigned  two  errors;  first,  that  the  court  erred 
in  overruling  his  demurrer  to  the  complaint;  and,  second,  in 
refusing  to  grant  him  a  new  trial.  It  is  alleged  in  the  petition, 
that  on  the  25th  day  of  June,  1867,  the  said  Larkin  Thomp- 
son, who  was  then  the  husband  of  Sarah  Thompson,  since 
deceased,  conveyed  to  said  Sarah  Thompson,  by  deed,  in 
fee  simple,  the  real  estate  in  question ;  that  the  considera- 
tion for  said  conveyance  was  the  sum  of  eight  hundred  dol- 
lars, received  by  said  Larkin  from  said  Sarah,  which  sum 
was  her  own  separate  interest,  and  was  received  by  her  from 
the  estate  of  her  deceased  father,  and  a  portion  of  which 
sum  the  said  Larkin  used  in  the  purchase  of  said  tract  of 
land ;  a  copy  of  the  deed  being  made  part  of  the  complaint 
and  filed  with  it;  that  the  deed  was  executed  by  the  said 
Larkin  and  received  by  the  said  Sarah  in  good  faith  and  for 
the  consideration  therein  expressed;  that  on  the  5th  day  of 
June,  1868,  the  said  Sarah  Thompson  died,  intestate,  seized 
Vol.  XXXIX.— 34 
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of  said  land  by  virtue  of  said  deed  of  conveyance,  and  leav- 
ing surviving  her,  as  her  sole  heirs  at  law,  the  said  plaintifis, 
William  B.  Mills,  George  L.  Mills,  and  Annie  Bowmku,  late 
Mills,  intermarried  with  Samuel  Bowman,  her  children  by  a 
former  marriage,  and  also  Larkin  Thompson,  her  h'jsband, 
she  having  had  no  children  as  the  fruit  of  her  marri?;ge  with 
the  said  Larkin;  that  each  of  said ^ children  is  the  owner  of 
one-third  of  two-thirds,  and  said  Larkin  is  the  owner  of  the 
other  one-third  of  said  land,  which  they  hold  as  tenants  in 
common.  Prayer  for  partition,  or  if  the  land  cannot  be  di- 
vided, that  it  may  be  sold,  etc.  The  deed,  a  copy  of  which 
is  filed  with  the  complaint,  commences  as  follows :  ''  By  this 
deed,  I,  Larkin  Thompson,  of,"  etc.,  '*  convey  and  warrant 
to  Sarah  Thompson,  of,"  etc.,  "in  consideration  of  the  sum  of 
eight  hundred  dollars  received  by  me  of  her  money,  which 
she  received  from  her  father  in  1857,  which  I  applied  and 
used  in  the  purchase  of  the  land  or  lot  hereinafter  described, 
the  following  real  estate,"  etc. 

The  defendant  demurred  to  the  petition  on  two  grounds ; 
first,  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action;  and,  second,  that  the  court  had  no  jurisdiction  of 
the  subject  of  the  action.  The  demurrer  was  overruled  by 
the  court,  and  the  defendant  excepted. 

He  then  answered  admitting  the  execution  of  the  deed 
mentioned  in  the  complaint,  but  alleging  that  the  deed  was 
wholly  void  and  of  no  efiect ;  that  the  plaintiffs  have  no 
right  or  ownership  in  said  land,  and  have  no  right  to  parti- 
tion thereof  on  account  of  the  following  facts:  that  at  the 
time,  and  long  before  the  execution  of  said  deed,  said  Sarah 
was  the  wife  of  this  defendant  He  denies  that  he  received 
'  for  his  own  separate  use  any  sum  of  money  of  or  from  her  by 
virtue  of  his  marriage  with  her,  or  that  he  used  any  money 
belonging  to  or  obtained  from  her  in  the  purchase  of  said 
land ;  that  she  was  a  widow  with  three  children  in  limited 
circumstances  at  the  time  of  the  marriage ;  that  he  was  then 
in  &r  better  circumstances  than  she ;  that  in  consequence  of 
iier  feeble  health,  and  members  of  the  family,  his  property 
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was  largely  expended  in  caring  for  their  family ;  that  what- 
ever money  was  received  by  her  from  her  father's  estate  or 
from  any  other  source  during  their  coverture  was  used  by 
them  jointly  for  common  benefit,  without  agreement,  express 
or  implied,  between  them  that  he  was  to  account  for  the  same 
to  her;  and  that  it  was  not  used  in  the  purchase  of  said  real 
estate;  that  all  the  money  of  her  separate  estate  that  he  ever 
received  did  not  amount  to  more  than  six  hundred  dollars, 
and  that  it  was  all  expended  for  the  family,  as  above  stated, 
with  her  full  knowledge  and  consent,  long  before  the  pur- 
chase of  said  land ;  that  about  the  time  of  the  purchase  of 
said  lot,  this  defendant  began  to  be  oppressed  with  debts  and 
the  expenses  of  his  family  on  account  of  sickness,  and  was 
thereby  likely  to  be  broken  up;  that  these  facts  came  to  the 
knowledge  of  his  wife  and  very  greatly  troubled  her,  and  made 
her  afraid  that  she  would  be  turned  outof  house  and  home ; 
that  she  began  to  importune  him  to  convey  said  land  to  her, 
the  same  being  all  the  property  he  then  had  left;  that  to 
quiet  her  and  keep  her  at  peace,  and  to  rid  himself  of  her 
importunity,  he  caused  the  deed  to  be  made,  paying  no  at- 
tention to  its  terms  or  statements  or  the  consideration  thereof, 
hoping  thereby  to  render  her  contented,  and  for  the  sole 
purpose  of  quieting  her  fears  and  apprehensions,  and  thereby 
relieve  her  while  in  bad  health,  and  without  any  other  con- 
sideration whatever,  and  that  there  was  no  other  consideration 
whatever  for  said  deed ;  that  said  land  was  all  the  property 
owned  at  the  time  by  the  defendant,  except  personal  prop- 
erty of  the  probable  value  of  two  hundred  dollars,  and 
which  was  not  more  than  sufficient,  if  it  was  sufficient,  to 
pay  his  debts;  that  he  paid  for  said  land  wholly  with  his  own 
means  and  labor,  and  it  is  his  in  law  and  equity.  Wlierefore 
he  prays  judgment  of  the  court  that  said  deed  may  be  held 
and  adjudged  void  and  of  no  validity ;  that  said  plaintiffs  have 
no  right  to  said  land  and  are  not  entitled  to  partition  thereof, 
etc.  Issue  was  taken  on  this  answer  by  a  general  denial 
thereof. 
Taking  up  the  questions  as  they  are  presented  by  counsel, 
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the  first  relates  to  the  sufficiency  of  the  complaint.  It  is 
objected,  first,  that  the  complaint  does  not  state  fiicts  suffi- 
cient to  constitute  a  cause  of  action.  It  is  assumed  that  the 
deed  from  the  appellant  to  his  wife  for  the  real  estate  in 
question  is  void,  because  it  was  made  by  a  husband  directly 
to  his  wife,  and  that,  to  render  it  valid,  the  complaint  must 
state  affirmatively  such  a  state  of  facts  as  will  warrant  a 
court  of  equity  in  establishing  and  giving  validity  to  it  as  a 
conveyance.  Counsel  for  the  appellees  answers  this  position 
by  saying  that  it  is  shown  that  a  full  and  valuable  consider- 
ation was  paid  for  the  land,  and  that  this  alone,  without  any 
further  allegation,  is  sufficient  to  warrant  the  court  in  hold- 
ing that  the  deed  is  valid  in  equity.  The  complaint  and 
the  deed,  a  copy  of  which  is  filed  with  it,  fully  show  the  ex- 
istence of  a  valuable  and  sufficient  consideration  for  the 
conveyance  of  the  land,  and  it  is  alleged  that  the  deed  was 
made  by  Larkin  Thompson,  and  received  by  said  Sarah 
Thompson,  in  good  faith.  We  must,  for  the  purpose  of  de- 
ciding upon  the  sufficiency  of  the  complaint,  regard  these 
matters  as  true.  The  distinction,  made  and  discussed  in  this 
and  other  cases  between  the  deed  from  husband  to  wife^ 
when  considered  by  a  court  of  law  and  when  considered  by 
a  court  of  equity,  is  more  imaginary  than  real,  so  £aur,  at 
least,  as  concerns  the  courts  of  this  State.  Why  the  same 
instrument  should  be  regarded  by  one  court  as  nothing  and 
by  the  other  as  valid  and  effective  as  a  conveyance  of  die 
title,  is  not  easily  seen;  and  yet  such  was  the  law.  Doe 
V.  Hurd^  7  Blackf.  510;  Fletcher  v.  Mansur,  5  Ind.  267;  FriU 
V.  Frits,  23  Ind.  388.  In  this  State,  the  distinction  between 
actions  at  law  and  suits  in  equity,  and  the  forms  of  all  such 
actions  which  existed  in  this  State  prior  to  1852,  are  abol- 
ished ;  there  is  but  one  form  of  action  for  the  enforcement 
or  protection  of  private  rights  and  the  redress  of  private 
wrongs,  and  every  right,  and  every  transaction,  must  be  at 
once  regarded  by  the  court  in  its  equitable,  as  well  as  in  its 
legal,  character  and  operation.  Why  then  shall  we  loiter 
speak  of  the  same  instrument  as  being  void  at  law,  but  valid 
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in  equity?  As  the  fact  is  recognized  that  the  husband  may, 
by  deed,  made  directly  to  his  wife,  convey  real  estate  to  her, 
and  the  conveyance  will  be  upheld,  why  not  apply  to  such 
conveyances  the  same  rules  which  are  applied  to  conveyances 
between  other  parties,  that  is,  hold  them  valid  until  some 
legal  reason  has  been  shown  for  setting  them  aside?  In  the 
case  under  consideration,  as  there  appears  to  have  been  a 
valuable  and  sufficient  consideration,  why  go  into  an  inquiry, 
in  the  first  instance,  to  determine  whether  the  husband  in- 
tended to  defraud  his  creditors,  since  they  are  making  no 
complaint?  Why  examine  into  the  pecuniary  condition  of 
the  husband  and  the  wife  to  ascertain  whether  he  retained  a 
sufficiency  of  means  for  his  living,  or  whether  this  provision 
was  necessary  or  proper  for  her  support?  Are  they  not 
competent  to  decide  these  questions?  As  between  other 
parties,  the  court  would  take  upon  itself  no  such  duties. 
Without  going  into  an  examination,  or  a  re-examination,  of 
the  authorities  on  this  subject,  we  refer  to  the  case  of  Siins 
V.  Rickets^  35  Ind.  i8i,  and,  upon  the  authority  of  that  case 
and  the  cases  there  cited,  hold  that,  upon  the  facts  shown  by 
the  complaint,  the  deed  in  this  case  was  valid,  and  the  de- 
murrer, so  far  as  this  point  is  concerned,  properly  over- 
ruled. 

The  next  question  is,  had  the  common  pleas  jurisdiction 
of  the  subject-matter  of  the  action?  It  is  conceded  by 
counsel  for  the  appellant  that  the  common  pleas  may  try 
and  determine  the  title  to  real  estate  when  it  comes  in  ques- 
tion incidentally  in  a  suit  in  that  court  for  partition  of  real 
estate.  But  it  is  claimed  that  in  this  case  it  is  apparent  that 
the  primary  and  main  object  of  the  action,  is  to  try  such 
title.  We  can  not  sustain  this  position.  We  are  unable  to 
see  why  the  title  to  the  real  estate  was  any  more  directly  in- 
volved in  this  than  it  is  in  other  actions  for  partition.  This 
question  is  hardly  an  open  one  in  this  court.  Wolcott  v. 
Wigton,  7  Ind.  44;  Fleming  v.  Potter^  14  Ind.  486.  There 
was  no  error  in  overruling  the  demurrer  to  the  complaint 
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The  next  question  relates  to  the  right  to  open  and  close. 
The  defendant  claimed  it  The  court  awarded  it  to  the 
plaintiffs.  We  are  of  the  opinion  that  the  answer,  although 
special,  so  far  controverted  the  right  of  the  plaintifis  to  the 
land,  and  to  have  it  partitioned,  that  it  was  not  error  to  allow 
them  the  open  and  close.  Although  the  execution  of  the 
deed  was  admitted,  yet  the  ownership  of  the  land  and  right  of 
partition  were  denied.  Without  some  evidence  on  the  part  of 
the  plaintiffs,  there  could  have  been  no  judgment  for  them. 

The  next  question  grows  out  of  the  ruling  of  the  court  in 
refusing  to  allow  Larkin  Thompson  to  testify  as  a  witness  in 
his  own  favor  on  the  trial  of  the  cause.  The  part  of  the 
statute  on  which  the  question  turns  is  as  follows:  "And 
provided  further,  that  in  all  suits  by  or  against  heirs,  founded 
on  a  contract  with  or  demand  against  the  ancestor,  the  ob- 
ject of  which  is  to  obtain  title  to  or  possession  of  land  or 
other  property  of  such  ancestor,  or  to  reach  or  afiect  the 
same  in  any  way,  neither  party  shall  be  allowed  to  testiQ^  as 
a  witness  as  to  any  matter  which  occurred  prior  to  the 
death  of  such  ancestor,  unless  required  by  the  opposite 
party  or  by  the  court  trying  the  cause."  3  Ind  Stat  560, 
sec.  2. 

We  think  the  case  comes  within  the  spirit  of  this  proviso, 
and  that  the  appellant  was  properly  exduded.  The  parties 
to  the  suit  stood  in  the  relation  of  heirs  to  Mrs.  Thomp- 
son. The  controversy  related  to  the  deed  executed  to  her, 
and  the  suit  was  founded  on  it,  within  the  spirit  and  meaning 
of  the  act.  The  suit  was  both  by  and  against  heirs,  and  the 
object  of  the  action  was  to  reach  or  affect  the  land  which 
descended  from  the  decedent  She  being  dead,  the  object 
of  the  act  was  to  prevent  the  other  party  to  tiie  contract,  or 
convey^ce,  from  testifying  concerning  it  On  this  point,  see 
Malady  v.  McEnary,  30  Ind.  273,  and  Peacock  v.  Albin^  a$ite^ 
p.  25. 

The  only  other  point  relied  upon  is,  tliat  the  evidence  is 
insufHcient  to  sustain  the  finding  of  the  court  On  the  con- 
trary, we  think  the  evidence  entirely  satisfactory.    The  exr 
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press  acknowledgment  in  the  deed,  and  the  other  evidence, 
fully  sustained  the  case,  as  made  in  the  complaint. 

The  judgment  is  affirmed,  with  costs.* 

y.  M.  Butler^  for  appellant 

T.  Patterson^  for  appellees, 

^Petition  for  a  rehearing  overraled. 


Adkins  v.  Nicholson. 

JuiusDiCTiONw^ — Grcuii  Court, — Court  of  Common  Pteas, — The  circuit  coint 
has  the  power  and  jurisdiction  to  set  aside  and  declare  void,  as  fraudulent,  a 
judgment  recovered  in  the  court  of  common  pleas,  upon  the  complaint  of  a 
creditor  of  the  judgment  defendant,  such  creditor  not  being  a  party  to  said 
judgment. 

APPEAL  from  the  Monroe  Circuit  Court. 

Pettit,  J. — ^The  only  question  in  this  case  is,  has  the  cir- 
cuit court  the  power  and  jurisdiction  to  set  aside  and  declare 
void,  for  fraud,  a  judgment  of  the  common  pleas  court;  at 
the  instance  and  on  the  complaint  of  an  injured  creditor  of 
the  fraudulent  judgment  defendant,  such  creditor  not  having 
been  a  party  to  the  fraudulent  judgment?  We  answer  the 
question  in  the  affirmative.  The  case  of  DeArmond  v.  Adams ^ 
25  Ind.  455,  is  directly  and  conclusively  in  point  with  the 
case  before  us.  Under  the  code,  relief  can  be  had  against 
a  fraudulent  judgment,  confessed  for  the  purpose  of  defeat- 
ing an  honest  creditor,  in  the  same  suit  in  which  the  judg- 
ment is  sought  for  itself.  Harker  v.  Glidexvell,  23  Ind.  219; 
Feaster  v.  WaodfiU^  23  Ind.  493.  A  stranger  to  a  judgment 
may  attack  it  in  a  collateral  proceeding  for  fraud  used  in  ob- 
taining it.    Lee  v.  Back^  30  Ind  148. 

We  deem  it  unnecessary  to  cite  further  authorities,  or 
make  any  additional  remarks  or  reasoning  of  our  own. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant 

BusKiRK,  C.  J.,  having  been  engaged  as  counsel  for  Thomas 
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Moore,  who  was  a  defendant  below,  but  does  not  join  in 

this  appeal,  declined  to  sit  in  the  case.* 
P.  C.  Dunning  and  y.  W.  Buskirk,  for  appellant 
N.  Van  Horn,  R.  JV.  Mien,  %  S.  Harvey,  and  F.  %  Mat- 

tier,  for  appellee. 

*l^etitioa  for  a  rehearing  ovennldL 
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BOSLEY  ET  AL.  t/.  ACKELMIRE  ET  AL. 

Appeal.— -jff^tfn/  of  County  Commissioners. — ^A  proceeding  before  a  board  of 
connty  conunissioners  to  relocate  a  county  seat  is  a  special  proceedings  for  a 
special  purpose,  based  upon  a  special  statute  which  gives  no  ri£^  of  i^ipeid; 
and  sudi  proceeding,  being  special,  cannot  be  governed  by  the  general  statute 
granting  appeals  (i  G.  &  H.  253,  sec.  31) ;  and,  therefore,  no  appeal  lies  fram 
the  decision  of  the  board  of  county  commissioners  therein.  Hanna  r.  The 
Board,  etc.,  29  Ind.  170,  and  Wright  v.  Harris,  29  Ind.  438,  critictsed. 

APPEAL  from  the  Clay  Circuit  Court. 

Pettit,  J. — This  was  a  proceeding  commenced  before  the 
board  of  commissioners  of  Clay  county,  to  change,  or  re- 
locate, the  county  seat.  From  the  order  of  the  commission- 
ers, an  appeal  was  taken  to  the  circuit  court,  and  in  that 
court,  on  motion  of  appellees,  the  appeal  was  dismissed, 
becaiise  no  appeal  lies  from  the  commissioners  in  this  case. 
This  dismissal  alone  is  assigned  for  error. 

The  appellant  had  promised  us  a  brief  during  last  week, 
but  it  has  not  been  furnished.  We  do  not  deem  it  neces- 
sary to  write  over  again  at  length  what  has  been  repeated 
by  this  and  other  courts,  upon  analogous  questions,  clearly 
in  point  and  principle  with  this.  AUen  v.  Hostetter,  16  Ind. 
15.  In  that  case  the  court  say:  ^'The  general  statute, 
upon  the  subject  of  appeals,  was  enacted  in  view  of  usual 
and  ordinary  civil  proceedings,  and  did  not  embrace  pro- 
ceedings under  that  special  act"    French  v.  Lighty,  9  Ind 
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475 ;  Ex  parte  Smithy  lo  Wend.  449,  and  authorities  there 
cited;  Trustees  of  the  Town  of  Princeton  v.  Manck,  35  Ind. 
51,  and  authorities  there  cited. 

We  hold  that  from  a  proceeding  before  the  county  com- 
missioners for  the  removal  of  a  county  seat,  there  is  no 
appeal.  That  body  has  politico-judicial  jurisdiction  and 
power  in  their  respective  counties  over  this  and  similar 
questions,  and  we  think  the  legislature  wisely  left  to  its  final 
determination  this  question,  instead  of  allowing  an  appeal  to 
a  court  where  either  party  would  be  entitled  to  a  jury,  and 
yet  where  a  jury  could  not  be  made  up  of  men  who  had  not 
formed  or  expressed  an  opinion,  and  had  not  a  real  or  sup- 
posed interest  in  the  subject-matter  of  the  suit. 

The  court  committed  no  error  in  dismissing  the  appeal. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 

On  Petition  for  a  Rehearing. 

BusKiRK,  C.  J. — A  very  earnest  petition  for  a  rehearing 
has  been  filed  by  the  appellants,  which  has  been  supported 
by  a  very  able  argument.  We  have,  upon  this  petition,  re- 
examined and  re-decided  the  principal  question  involved  in 
the  case,  and  which  was  decided  upon  the  original  hearing; 
and  after  this  very  careful  and  mature  consideration,  we  are 
constrained  to  adhere  to  the  original  ruling. 

We  are  ref«-red,  by  the  learned  counsel  for  the  appellants, 
to  the  cases  of  Fordyce  v.  The  Board,  etc.,  28  Ind.  454 ; 
Hanna  v.  The  Board,  etc.,  29  Ind.  170;  and  Wright  v.  Harris, 
29  Ind.  438,  as  being  in  conflict  with  our  previous  ruling  in 
this  case.  We  do  not  consider  the  case  of  Fordyce  v.  The 
Board,  etc,  supra,  as  being  an  authority  in  point  in  this 
case.  The  ground  upon  which  our  ruling  is  based  is,  that 
this  is  a  special  proceeding,  for  a  special  purpose,  based 
upon  a  special  statute,  which  gives  no  right  of  appeal ;  and 
being  a  special  proceeding,  it  cannot  be  governed  by  the 
general  statute ;  and  that,  consequently,  no  right  of  appeal 
exists. 

In  the  case  first  referred  to,  the  board  of  commissioners 
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had  passed  an  order  donating,  out  of  the  general  fund,  a 
large  sum  of  money  to  aid  in  the  construction  of  a  railroad 
The  question  in  the  case  was,,  whether  a  tax-payer  of  the 
county,  who  felt  himself  aggrieved  by  such  order,  and  who 
had  shown  his  interest  by  affidavit,  had  the  right  to  appeal 
from  such  order.  It  was  decided  by  this  court  that  an  ap- 
peal would  lie,  and  we  think  such  ruling  was  correct  The 
board  did  not  assume  to  act  under  any  special  statute,  but 
under  the  general  statute  regulating  and  defining  their 
powers  and  duties ;  and  we  are  only  surprised  that  any  one 
should  have  ever  doubted  that  section  31  of  said  act  would 
apply  to,  and  give  a  right  of  appeal  in,  such  a  case. 

The  counsel  for  the  appellants,  while  relying  upon  the  de- 
cision in  the  case  of  Hanna  v.  The  Boards  etc,,  supra,  are  forced 
to  admit  that  that  portion  of  the  opinion  which  held  that 
where  the  power  to  purchase  a  poor  farm  had  been  once  ex- 
ercised, the  power  was  exhausted  and  could  not  again  be  ex- 
ercised, was  not  the  law.  In  the  opinion  of  counsel  thus 
expressed  we  very  heartily  concur. 

But  there  is  another  principle  announced  in  that  case, 
which,  in  our  opinion,  was  not  then  and  is  not  now  the 
law.  It  was  held  in  that  case  that  where  a  new  power  was 
conferred  upon  the  board,  a  right  of  appeal  would  exis^ 
unless  in  the  act  gcanting  the  power  an  appeal  is  denied. 

An  appeal  is  given  by  statute,  and  does  not  es^ist  in  any  case 
unless  it  is  expressly  or  by  necessary  implication  conferred 
The  want  of  a  denial  of  a  power  or  right  that  does  not  exbt  can- 
not be  construed  to  confer  such  right  The  right  of  appeal  is 
given  by  section  31  of  said  act  from  all  decisions  of  tiie 
board,  in  tiie  exercise  of  the  powers  conferred  by  such  act 
We  are  very  clearly  of  the  opinion  that  a  special  statute, 
conferring  special  powers  for  a  special  purpose,  cannot  be- 
come so  incorporated  into  the  general  act  prescribing  the 
powers  and  duties  of  the  board,  that  a  right  of  appeal  can 
exist  under  such  general  act 

The  next  and  last  case  relied  upon  is  that  of  Wrigki  v* 
Harris,  supra,  which  was  an  appeal  by  the  remonstrants  irom 


MAY  TERM,  1872.  539 

The  Cinciimati,  Wabash,  and  Michigan  Railroad  Company  et  aL  v.  Wells  ei  al. 


the  decision  of  the  board  granting  a  license  to  retail  intoxi- 
cating liquors.  The  question  in  the  case  was  whether  an 
appeal  would  lie  from  such  order.  This  court  held  that 
a  right  of  appeal  was  expressly  given  by  the  statute  of  186 1. 
This  ruling  was  clearly  right  This  disposed  of  the  only 
point  raised  by  the  record;  but  this  court  proceeded  to  dis- 
cuss the  question  of  whether  an  appeal  did  not  exist  inde- 
pendent of  the  act  of  1861,  and  having  arrived  at  the  con- 
clusion that  such  right  existed,  proceeded  to  overrule  the 
case  of  Drapert  v.  The  State ^  14  Ind.  123,  which  was  or 
seemed  to  be  in  conflict  with  the  conclusion  arrived  at  In 
our  opinion,  all  that  portion  of  said  opinion  which  held  that 
the  act  of  1861  was  declaratory  of  a  right  which  existed 
under  the  general  statute  was  obiter. 

It  is  claimed  by  the  appellant  that  great  injustice  will  re- 
suit  if  a  right  of  appeal  does  not  exist;  but  that  is  a  ques- 
tion for  the  legislature,  and  not  for  us. 

The  petition  is  overruled. 

D.  E.  WUUamson  and  A.  Daggy^  for  appellants. 

G,  A.  Knight,  S.  W.  Curtis,  I.  M.  Compton,  and  G.  P. 
Stone,  for  appellees. 


The  Cincinnati,  Wabash,  and  Michigan  Railroad  Com- 
pany ET  AL.  V.  Wells  et  al. 

VikOAOKD^'^ApprapriaHon  toj-^Fetiiion, — N'^ice,--^ Injunction, — ^Under  "an 
act  to  authorize  aid  to  the  construction  of  railroads  by  counties  and  townships 
taking  stock  in  and  making  donations  to  railroad  companies/'  3  Ind.  Stat. 
389,  the  petition  to  the  board  of  coimty  commissioners,  and  the  notice  of 
election  issued  by  the  auditor,  must  specify  the  amount  to  be  appropriated,  and 
not  a/rr  senium  upon  the  taxable  property;  and,  where  the  petition  does  not 
specify  the  amount,  but  asks  a  certain  per  centum  upon  the  tajcable  property 
of  the  county  to  be  appropriated,  the  action  of  the  board  of  commissioners, 
and  the  proceedings  thereunder,  to  levy  a  tax,  are  void,  and  may  be  enjoined, 
at  the  suit  of  a  tax-payer  of  the  ooonty;  and  an  appeal  from  the  action  of 
the  board  Is  nnlieoeasaiy. 
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APPEAL  from  the  Grant  Circuit  Court. 

Downey,  J. — Complaint  by  appellees  against  the  railroad 
company,  the  treasurer,  and  the  board  of  commissioners  of 
Grant  county,  to  enjoin  the  collection  of  certain  taxes  levied 
for  the  purpose  of  raising  money  to  be  donated  to  the  Grand 
Rapids,  Wabash,  and  Cincinnati  Railroad  Company,  which 
company,  by  consolidation  with  another  company,  afterward 
became  the  Cincinnati,  Wabash,  and,  Michigan  Railroad 
Company.  The  complaint  shows  that  the  appellees  are  the 
owners  of  real  and  personal  property  in  the  county,  subject 
to  taxation,  and  consequently  that  they  have  such  an  interest 
as  entitles  them  to  sue. 

The  petition  presented  to  the  board  of  commissioners  was 
as  follows  : 
"  To  the  honorable  Board  of  Commissioners  of  Grant  county, 

Indiana,  at  a  called  session,  to  be  held  on  Saturday,  Octo- 
ber 2d,  1 869. 

"The  undersigned  voters  and  freeholders,  residents  of 
Grant  county  aforesaid,  represent  to  your  honorable  body 
that  the  Grand  Rapids,  Wabash,  and  Cincinnati  Rsdlroad 
Company  is  a  company  duly  organized  under  the  laws  of  the 
State  of  Indiana ;  and  your  petitioners  pray  your  honorable 
body  to  make  an  order  for  an  election  upon  a  day  fixed 
therein  of  the  voters  of  said  county,  to  determine  by  such 
vote  whether  a  tax  shall  be  levied  of  one  and'three-quarters 
per  centum  upon  all  the  taxable  property  of  said  county,  to 
aid  said  railroad  company  in  making  and  constructing  a  rail- 
road through  said  county,  and  to  donate  to  said  railroad 
equal  to  the  amount  that  can  be  raised  therefrom  to  said 
company  for  that  purpose,  in  accordance  with  the  provisions 
of  the  act  of  the  general  assembly  of  the  State  of  Indiana, 
approved  May  12th,  1869,  entitled  'An  act  to  authorize  aid 
in  the  construction  of  railroads  by  counties  and  townships 
taking  stock  in  and  making  donations  to  railway  com- 
panies.' "     Signed  by  more  than  one  hundred  persons. 

On  the  said  second  day  of  October,  1869,  on  presentation 
of  the  petition,  the  board  ordered  it  to  be  filed,  and  after  in- 
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spection  of  it,  made  and  entered  on  their  minutes  this  order : 

"  Ordered  by  the  board,  that  there  be  held  in  each  of  the 
several  townships  in  the  county  of  Grant,  and  State  of  In- 
diana, an  election,  on  the  8th  day  of  November,  1869,  for  the 
purpose  of  determining  whether  there  shall  be  donated  by 
said  commissioners,  out  of  the  county  treasury,  an  amount 
equal  to  one  and  three-fourths  per  centum  on  each  dollar 
valuation  of  real  and  personal  property  in  said  county,  one- 
half  of  which  amount  to  be  levied  at  the  June  term,  1870, 
and  the  other  half  to  be  levied  at  th©  June  term,  1871." 

The  following  is  the  notice  which  was  given  of  the  election : 

*'  Railroad  Election. 

''Whereas,  at  a  special  session  of  the  board  of  commis- 
sioners of  Grant  county,  held  on  Saturday,  the  2d  day 
of  October,  1 869,  a  petition  >  signed  by  sundry  citizens  of 
said  county  of  Grant  was  presented,  asking  that  the  neces- 
sary steps  be  taken  to  levy  a  tax  for  the  purpose  of  aiding 
in  the  construction  of  the  Grand  Rapids,  Wabash,  and  Cin- 
cinnati Railroad; 

•  "Now,  therefore,  notice  is  hereby  given,  that  an  election 
will  be  held,  at  the  usual  places  of  holding  elections  in  the 
several  townships  in  said  county  of  Grant,  on  Monday,  No- 
vember 8th,  1869,  in  order  that  the  qualified  voters  of  the 
several  townships  may  vote  on  the  question  of  levying  a  tax, 
not  exceeding  one  and  three-fourths  per  centum  upon  the 
taxable  property  of  said  county  of  Grant,  to  aid  in  the  con- 
struction of  the  Grand  Rapids,  Wabash,  and  Cincinnati  Rail- 
road, under  the  provisions  of  an  act  of  the  general  assembly 
of  the  State  of  Indiana,  approved  May  12th,  1869. 

"By  order  of  the  board  of  commissioners  of  Grant  county. 
"Attest:  William  Neal, 

"  October  4th,  1869.  Auditor." 

The .  notices  posted  up  by  the  sheriff  were  in  the  same 
form. 

On  the  19th  day  of  October,  1869,  the  board  of  commis- 
sioners made  this  further  order: 

"  Ordered,  by  the  board,  that  the  tax  heretofore  levied,  to 
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wit,  one  and  three-fourths  per  centum,  to  aid  in  the  construc- 
tion of  the  Grand  Rapids,  Wabash,  and  Cincinnati  Railroad, 
be  graduated  as  follows,  to  wit:  In  the  townships  of  Van 
Buren,  Monroe,  Jefferson,  Richland,  ^ms,  and  Green,  one 
per  cent,  on  the  real  and  personal  property;  in  the  town- 
ships of  Washington,  Pleasant,  Center,  Marion,  Franklin, 
Mill,  Jonesboro,  Fairmount,  and  Liberty,  two  per  centum 
on  the  real  and  personal  property;  and  if  the  said  rates  per 
centum  be  voted  by  the  several  townships  at  the  election  to 
be  held  on  the  8th  day  of  November,  then  the  county  shall 
take  stock  in  said  road  to  the  amount  equal  to  the  sum 
raised  by  the  rates  as  above." 

This  order  was,  by  the  authority  of  the  conmiissioners, 
issued  and  largely  circulated  between  the  time  it  was  made 
and  the  day  of  the  election. 

The  election,  according  to  the  returns  made,  showed  a 
majority  for  the  railroad  appropriation. 

The  commissioners  attempted  to  carry  out  the  order 
which  they  had  made,  fixing  a  different  rate  of  taxation  in 
different  townships;  but  at  the  suit  of  one  Tibbetts  against 
the  board  of  commissioners  and  others,  in  the  circuit  court, 
it  was  held  that  they  could  not  do  this,  and  they  were 
directed  to,  and  did,  levy  a  tax  according  to  the  original  in- 
tention, and  it  is  this  tax,  the  collection  of  which  was  en- 
joined in  this  action.  Without  setting  forth  more  of  the 
complaint  and  accompanying  documents,  we  will  proceed  to 
the  questions  in  the  case,  or  some  of  them. 

The  first  error  assigned  is  the  overruling  of  the  demurrer 
to  the  complaint. 

We  are  very  clear  that  this  ruling  was  correct.  Wc?  will 
mention  but  two  objections  to  the  proceedings.  The  first  is 
in  the  petition,  and  the  second  in  the  notice.  The  first  sec- 
tion of  the  act,  3  Ind.  Stat  389,  requires  the  amount  to  be 
appropriated  to  be  specified  in  the  petition.  The  petition  in 
this  case  asked  for  a  vote  to  determine  whether  a  tax  should 
be  levied  of  one  and  three-quarters  per  centum  upon  the 
taxable  property  of  the  county,  and  that  the  amount  to  be 
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donated  should  be  equal  to  the  amount  that  could  be  raised 
therefrom.  It  is  useless  to  spend  time  in  further  demon- 
strating that  this  is  not  a  specification  of  an  amount  to  be 
appropriated. 

Section  3  of  the  act  relating  to  the  notice  of  the  election 
requires  that  the  amount  which  it  is  proposed  to  appropriate 
shall  be  specified  in  the  notice.  In  this  case,  as  will  be 
seen,  the  notice  was  that  the  amount  for  which  the  tax 
would  be  levied  should  not  exceed  one  and  three-fourths  per 
centum  upon  the  taxable  property.  The  amount  is  not 
fixed  at  one  and  three-fourths  per  cent.,  even  if  that  could 
have  been  held  to  be  a  compliance  with  the  act.  That  rate 
of  taxation  was  mentioned  as  the  rate  which  should  not  be 
exceeded,  but  no  certain  rate  of  taxation,  nor  any  amount  of 
money  to  be  appropriated,  was  mentioned  or  fixed.  We  have 
already  held  that  a  notice  which  did  not  specify  the  amount 
to  be  appropriated  was  invalid,  and  that  the  subsequent  pro- 
ceedings based  on  it  were  void.  Crooke  v.  Tlie  Commissioners 
of  Daviess  Countyy  36  Ind.  320.  If  further  authorities  are 
considered  necessary  upon  these  points,  we  refer  to  Mercer 
County  v.  The  Pittsburgh  and  Erie  Railroad  Company^  27  Pa. 
St.  389,  and  The  State  v.  Saline  County  Courts  45  Mo.  242. 
There  are  other  objections  to  these  proceedings,  about  which 
we  are  not  so  well  agreed. 

The  railroad  company  answered  the  complaint.  The 
plaintiff  demurred  to  the  answer,  and  the  demurrer  was  sus- 
tained, and  this  is  the  second  error  assigned.  We  have  ex- 
amined this  answer  and  the  accompanying  documents,  and 
are  of  the  opinion  that  it  does  not  state  facts  sufficient  to 
constitute  a  defence  to  the  action. 

It  is  insisted  by  the  appellants  that  as  there  might  have 
been  an  appeal  from  the  action  of  the  board  of  commis- 
sioners, that  remedy  should  have  been  resorted  to,  and  that 
an  injunction  will  not  be  granted.  But  an  appeal  could  not 
be  necessary  to  get  rid  of  a  void  proceeding.  If  we  are 
right  in  our  opinion,  that  the  petition  was  insufficient,  the 
action  of  the  board  could  not  give  it  validity.    The  notice 
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followed  the  order  of  the  board,  and  defects  in  it  could  not 
have  been  reached  by  appealing  from  the  order.  Injunctive 
relief  has  been  too  long  and  too  frequently  applied  in  cases 
like  this  to  justify  any  doubts  as  to  the  propriety  of  the 
remedy  now.  If  it  be  conceded,  as  claimed  by  counsel  for 
the  appellant,  that  the  record  of  the  commissioners  imports 
absolute  verity,  and  that  it  must  stand  until  reversed  on 
appeal,we  do  not  see  how  the  application  of  this  principle 
can  benefit  the  appellant.  Conceding  that  it  means  just 
what  it  says,  and  that  what  it  asserts  cannot  be  contradicted, 
still  it  fails  to  assert  what  is  necessary  to  be  shown  in  order 
to  render  the  proceeding  valid. 

The  judgment  is  affirmed,  with  costs. 

y.  Brownlee  and  H.  Brownlee^  for  appellants. 

y.  Van  DevanUr,  %  F.  McDowell,  A.  Steele,  R.  T.  SL 
yohn,  and  y.  L.  Custery  lor  appellees. 


-•*■ 


Leary  v.  The  State. 

Cribunal  Law. — Induiment, — Disorderly  House. — An  indictment  for  keeping 
a  disorderly  house  must  specify  the  acts  of  disorder,  and  unless  it  does  so, 
should  be  quashed  on  motion. 

APPEAL  from  the  Hendricks  Circuit  Court. 

BusKiRK,  C.  J. — The  appellant  was  jointly  indicted  with 
Patrick  Leary  for  keeping  a  disorderly  house.  The  court 
overruled  a  motion  to  quash  the  indictment,  and  this  is  as- 
signed as  the  first  error.  The  indictment,  omitting  tiie 
formal  parts,  was  as  follows : 

"The  grand  jurors  of  Hendricks  county,  in  the  State  of 
Indiana,  good  and  lawful  men,  duly  and  legally  impanelled, 
charged,  and  sworn  to  inquire  into  felonies  and  certain  mis- 
demeanors in  and  for  the  body  of  said  county  of  Hendricks, 
in  the  name  and  by  the  authority  of  the  State  of  Indiana, 


MAY  TERM,  1872.  545 

Leary  v.  The  State. 

Upon  their  oaths,  present  that  Patrick  C.  Leary  and  James 
Leary,  late  of  said  county,  on  the  17th  day  of  September, 
1 870,  at  said  county  and  State  aforesaid,  did  then  and  there 
keep  a  certain  house  in  which  intoxicating  liquors  were 
sold,  bartered,  given  away,  and  suffered  to  be  drank,  and 
then  and  there  kept  said  house  in  a  disorderly  manner,  con- 
trary to  the  form  of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  State  of 
Indiana." 

The  objection  urged  to  the  indictment  is,  that  it  does  not 
specify  the  acts  of  disorder.  We  think  the  objection  is  well 
taken.  It  was  held  by  the  Court  of  Appeals  in  the  State  of 
Kentucky,  in  Frederick  v.  Commonwealth^  4  B.  Mon.  7,  that 
"an  indictment  charging  generally  the  keeping  of  a  disor- 
derly house,  without  specification  as  to  the  acts  of  disorder, 
would  not  be  good.  So  if  the  acts  specified  are  not  proven, 
the  indictment  cannot  be  sustained  upon  the  proof  of  other 
acts  not  specified.  But  if  the  acts  specified  or  such  of  them 
as  constitute  the  house  a  disorderly  one  be  proven,  then 
other  acts,  which  do  not  amount  to  a  distinct  oflence,  and 
for  which  a  distinct  prosecution  will  not  lie,  may  be  proven 
under  the  general  charge  to  increase  the  fine." 

The  above  opinion  is  referred  to  with  approval  by  Bishop, 
in  his  work  on  Criminal  Procedure,  together  with  many 
other  decisions  holding  the  same  way.  See  2  Bishop  Crim. 
Proced.  232-241. 

We  think  the  court  erred  in  overruling  the  motion  to 
quash  the  indictment. 

As  there  may  be  another  indictment  found,  we  deem  it 
proper  that  we  should  pass  upon  the  second  error  assigned, 
which  is  based  upon  the  refusal  of  the  court  to  grant  a  new 
trial. 

We  have  examined  the  evidence,  and  are  of  the  opinion 
that  it  entirely  failed  to  make  out  a  case  against  the  appel- 
lant. It  was  shown  upon  the  trial,  that  the  appellant  and 
Patrick  C.  Leary  kept  a  house  in  the  village  of  Brownsburgh, 
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in  which  groceries  and  liquors  were  sold ;  that  on  the  20th 
day  of  September,  1870,  there  was  a  large  meeting  of  Irish, 
engaged  in  the  construction  of  a  railroad,  in  the  said  town ; 
that  in  the  afternoon  of  said  day,  a  riot  and  general  fight 
took  place  in  the  alley  near  to,  and  in  the  stable  in  the  rear 
of,  said  business  house ;  but  there  was  no  evidence  that  the 
Irish  had  purchased  any  liquor  from  the  Learys  that  day,  or 
that  they  had  drank  any  in  their  house.  It  was,  however, 
proved  that  there  were  two  drug  stores  in  said  town,  which 
sold  liquors,  and  that  they,  on  that  day,  sold  liquor  to  the 
persons  engaged  in  said  riot.  It  was  proved,  on  the  part  of 
the  defence,  that  the  Learys  on  that  day  refused  to  sell,  and 
did  not  sell,  any  liquors.  It  was  proved  that  the  persons 
engaged  in  the  riot  and  disorderly  conduct  purchased  liquor, 
in  jugs  and  bottles,  at  the  drug  stores,  and  carried  it  into 
the  alley  and  rear  part  of  the  premises  of  the  Learys,  and 
there  drank  it.  There  was  no  evidence  of  any  disorderly 
conduct  at  any  other  time  than  on  the  day  named  in  the 
indictment.  The  same  thing  might  have  occurred  near  a 
dry  goods  store  or  private  residence  in  said  town,  for  there 
was  no  force  there  that  could  have  controlled  the  rioters. 
It  was  one  of  those  unfortunate  and  greatly  to  be  regretted 
riots  that  occasionally  occur  on  the  line  of  our  public  works, 
for  which  no  one  person,  not  engaged  in  it,  should  be  held 
responsible. 

The  judgment  is  reversed;  and  the   cause  is  remanded, 
with  directions  to  the  court  below  to  quash  the  indictment. 

C,  C,  Nave  and  C.  A,  Nave,  for  appellant. 

B.  W.  Ifanna,  Attorney  General,  for  the  State. 
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Judge. — Circuit  Court, — Criminal  Circuit  Court. — Change  of  Venue. — The 
act  of  December  2odi,  1865  (3  Ind.  Stat.  172),  making  Mazion  connty  the 
sixteentk  judicial  circuit,  and  establishing  therein  **  a  criminal  drcuit  contii* 
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to  be  governed  by  the  law  in  regard  to  circuit  courts,  and  the  77th  section  of 
the  criminal  code,  as  amended  on  the  same  day  (3  Ind.  Stat  548),  providing 
that,  on  an  application  for  change  of  venue,  where  the  objection  is  to  the 
judge  of  the  circuit  court,  any  other  circuit  judge  may  hold  the  court  and 
try  the  cause,  must  be  construed  together,  and  the  judge  of  the  criminal  cir- 
cuit court  be  considered  a  circuit  judge  within  the  intent  and  meaning  of  said 
section  as  amended. 

APPEAXr  from  the  Clarke  Common  Pleas. 

WoRDENi  J. — ^James  M.  Wiley  was  indicted  in  the  circuit 
court  of  Decatur  county  for  the  crime  of  murder.  He  filed 
an  affidavit  that  he  could  not  have  a  fair  and  impartial  trial 
before  the  judge  of  that  court,  the  Hon.  Jeremiah  M.  Wil- 
son, and  thereupon  the  judge  called  to  preside  at  the  trial 
of  the  cause  the  Hon.  George  H.  Chapman,  the  judge  of 
the  Marion  Criminal  Court.  Wiley  objected  to  the  compe- 
tency of  Judge  Chapman  to  preside  at  said  trial,  but  his 
objection  was  not  sustained.  He  was  tried  before  the  latter 
judge  by  a  jury,  convicted,  and  sentenced  to  imprisonment 
in  the  penitentiary  for  life.  '  He  applied  for  a  writ  of  habeas 
corpus,  and  claimed  to  be  discharged  from  imprisonmeot  in 
the  penitentiary,  on  the  ground  that  Judge  Chapman,  being 
the  judge  of  the  Marion  Criminal  Court,  and  not  the  judge 
of  a  circuit  court  or  court  of  common  pleas,  was  incompe- 
tent to  try  said  cause,  and  had  no  jurisdiction  in  the  prem- 
ises ;  and,  therefore,  that  the  judgment  of  condemnation 
was .  a  nullity,  and  did  not  authorize  the  warden  of  the 
State's  prison  to  detain  him.  The  writ  was  issued,  and  upon 
a  hearing  of  the  cause  in  the  court  below,  Wiley  was  re- 
manded to  custody.  From  that  order  he  appeals  to  this 
court.  ' 

The  only  question  presented  is,  whether  Judge  Chapman 
was  authorized  to  preside  at  the  trial  of  the  cause  in  the 
Decatur  Circuit  Court.  The  solution  of  this  question  must 
depend  upon  the  construction  of  statutory  provisions,  which 
will  be  noticed. 

On  the  20th  of  December,  1865,  ^tn  act  was  approved, 
making  Marion  county  the  sixteenth  judicial  circuit,  and 
establishing  therein  the  court  styled  "a  criminal  circuit 
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court/'  and  providing,  amongst  other  things,  that  the  ''said 
court  shall,  in  all  things  not  otherwise  provided  by  law,  be 
governed  by  the  law  now  in  force  in  regard  to  circuit  courts." 
The  court  thus  established  was  invested  with  "complete 
jurisdiction'*  in  criminal  actions.  Subsequently,  other  acts 
were  passed  by  the  legislature,  of  the  same  general  charac- 
ter, creating  judicial  circuits  in  other  counties,  and  estab- 
lishing therein  criminal  circuit  courts.     3  Ind.  Stat.  1/2. 

On  the  same  day,  December  20th,  1865,  the  77th  section 
of  the  criminal  code,  on  the  subject  of  the  change  of  venue 
in  criminal  cases,  was  amended.  The  amended  section  is 
as  follows:  ''When  the  objection  is  to  the  judge,  in  an 
action  pending  in  the  court  of  common  pleas,  the  action 
•  may  be  transferred  to  the  circuit  court  of  the  county,  and 
tried  therein.  When  the  objection  is  to  the  judge  of  the 
circuit  court,  any  other  circuit  judge,  or  judge  of  the  com- 
mon pleas,  may  hold  the  court  and  try  the  cause."  3  Ind. 
Stat.  548. 

Now  it  is  claimed  that  the  judges  of  the  criminal  courts 
thus  established  are  not  circuit  judges,  and  therefore  cannot 
be  called  to  preside,  where  objections,  in  criminal  cases,  are 
made  to  circuit  judges.  But  we  are  of  opinion  that  they 
are  circuit  judges  within  the  meaning  of  the  statute  above 
quoted,  on  the  subject  of  the  change  of  venue.  We  agree, 
as  was  decided  in  Clem  v.  The  State,  33  Ind.  418,  that  the 
criminal  courts  thus  established  are  not  circuit  courts  within 
the  7th  article  of  the  constitution ;  that  they  are  inierior 
courts  in  the  same  sense  in  which  the  common  pleas  is  an 
inferior  court.  But  whilst  they  are  not  such  circuit  courts 
as  are  contemplated  by  the  constitution,  they  are  such  courts 
as  the  legislature  had  the  right  to  establish.  The  l^slature 
had  the  right  to  give  them  whatever  name  it  saw  proper, 
and  they  were  called  criminal  circuit  courts.  The  territory 
over  which  jurisdiction  was  extended  was  denominated  a 
circuit.  We  have  seen  that  the  act  establishing  the  criminal 
circuit  court  in  Marion  county,  and  that  amending  the  act 
in  respect  to  change  of  venue,  were  passed  at  the  same 
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sion  of  the  l^islature  and  approved  on  the  same  day.  They 
mu3t  be  construed  together.  The  court  thus  established 
being  called  a  criminal  circuit  court,  and  its  jurisdictional 
limits  as  to  territory  denominated  a  circuit,  we  think  the 
judge  of  the  court  was  a  circuit  judge  within  the  intent 
and  meaniiig  of  the  amendment  of  the  act  as  to  change  of 
venue.  That  amended  act  provided  for  calling  "any  other 
circuit  judge."  While  the  judge  of  the  criminal  court  was 
not  the  judge  of  a  circuit  court  within  the  meaning  of  the 
constitution,  we  think  he  was  a  circuit  judge  within  the 
meaning  and  intent  of  the  legislature.  This  construction, 
it  is  believed,  will  better  subserve  the  public  convenience, 
and  carry  out  the  true  intent  of  tiie  legislature,  than  to  hold 
thapt  the  judges  of  the  several  criminal  courts  could  not  be 
called  in  such  cases. 

We  therefore  cancliide  that  Judge  Chs^mao  was  right- 
fully called,  and  had  full  auithority  to  preside  at  the  trial  of 
said  cause. 

The  judgpient  below  is  afiirmed,with  costs. 

%  Gavin,  y.  D.  Miller,  W.  O.  Foley,  C  Ewing,  and  y.  IL 
Ewmg,  for  appellant. 

B^  W*  HannOf  Attorney  Geneial^  for  the  State. 
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several  different  causes  of  actioa,  port  of  wMch  are  coUectible  with,  and  port 
without,  relief  from  valuation  or  f^pcaisement  laws,  there  are  answers  of 
payment  and  set-off,  and,  upon  the  trial  of  the  issues,  there  is  evidence  given 
supporting  the  answers,  and  only  a  general  verdict  is  returned  in  favor  of  plain- 
tiff for  a  sum  in  gross,  a  judgment  rendered  upon  the  verdict  for  part  of  the  sum 
so  found  with  relief  from  appraisement  laws,  and  part  without  such  relief,  is 
erroneous. 

APPEAL  from  the  Clay  Common  Pleas. 
Downey,  J. — ^Suit  by  the  appellee  against  the  appellants, 
issues,  trial  by  jur>%  verdict  for  the  plaintifi^  motion  for  a 
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new  trial  made  and  overruled,  and  judgment  on  the  verdict 
Two  errors  are  assigned ;  first,  the  refusal  to  grant  a  new 
trial  on  the  motion  of  the  appellants;  and,  second,  the  mak- 
ing of  an  order  for  the  collection  of  a  part  of  the  amount 
of  the  verdict  without  relief  from  valuation  laws. 

The  new  trial  was  asked  for  the  following  reasons :  first, 
that  the  damages  found  by  the  jury  were  excessive;  second, 
error  in  the  assessment  of  the  amount  of  recovery,  the  same 
being  too  large;  third,  that  the  verdict  of  the  jury  was  not 
sustained  by  sufficient  evidence;  fourth,  that  the  verdict  was 
contrary  to  law;  and,  fifth,  newly-discovered  evidence. 

The  first  paragraph  of  the  complaint  was  predicated  on  a 
mortgage  given  to  secure  the  payment  of  a  certain  promis- 
sory note,  and  sought  a  foreclosure  of  the  same  and  a  sale  of 
the  mortgaged  premises.  The  second  paragraph  was  for  per- 
sonal property  sold,  for  the  amount  of  a  certain  promissory 
note,  for  work  and  labor  and  materials  furnished,  and  for 
cash  loaned,  a  bill-of  particulars  of  which  was  filed. 

The  defendant  Brown  made  de&ult  Jarboe  pleaded  the 
general  denial,  payment,  and  a  set-off)  consisting  of  a  great 
many  items  due  to  the  defendants.  There  was  a  reply  to 
the  second  and  third  paragraphs  of  the  answer  of  Jarboe, 
traversing  the  same. 

The  ground  relied  upon  by  counsel  for  the  appellants  in 
argument  is  that  the  evidence  was  not  sufficient  to  justify 
the  verdict  of  the  jury. 

All  the  parties  to  the  controversy  and  other* witnesses  were 
sworn,  each  giving  his«^ersion  of  the  matters  in  dispute.  A 
part  of  the  items  of  the  set-off  was  admitted  by  the  plaintiff 
to  be  correct  We  are  unable  to  discover  any  reason  for  in- 
terfering with  the  judgment  on  account  of  the  alleged  in- 
sufficiency of  the  evidence. 

The  other  question  is  one  of  more  difficulty.  The  verdict 
was  for  thirteen  hundred  dollars,  without  showing  how  much 
of  it  was  due  on  the  mortgage  and  notes,  or  how  much  on 
the  account.  On  this  verdict  the  court,  over  the  objection 
of  the  defendants,  rendered  a  judgment  for  eleven  hundred 
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and  sixty-four  dollars,  the  amount  said  to  be  due  on  the 
mortgage,  collectible  without  relief  from  valuation  laws,  and 
another  judgment  for  ninety-iive  dollars  and  seventy  cents, 
collectible  in  the  same  way,  and  still  another  for  forty  dollars 
and  thirty  cents,  the  residue  of  the  verdict  and  costs,  collect- 
ible generally.  The  note  secured  by  mortgage,  and  also  the 
small  note  mentioned  in  the  second  paragraph  of  the  com- 
plaint, were  collectible  without  relief  from  valuation  laws. 

It  is  provided  by  the  code,  that  ''when  a  judgment  is  to  be 
executed  without  any  relief  from  appraisement  laws,  it  shall 
be  so  ordered  in  the  judgment.  When  a  plaintiff  has  in- 
cluded in  one  action  demands  subject  to  the  appraisement 
laws,  with  demands  made  payable  without  any  relief  from  ap- 
praisement laws,  the  court  may  render  separate  judgments 
upon  such  demands."  2  G.  &  H.  220,  sec.  381.  There  is  no 
difficulty  in  following  this  statute  when  the  amounts  for 
which  the  different  judgments  are  to  be  rendered  are  ascer- 
tained by  the  finding  of  the  court,  by  the  verdict  of  a  jury, 
or  in  any  other  legitimate  way.  But  in  this  case  there  was 
no  such  data  upon  which  to  render  the  separate  judgments. 
It  was  merely  a  matter  of  guess  with  the  court  as  to  what 
amount  should  be  said  to  be  due  on  the  mortgage  note,  the 
other  note,  or  on  the  account.  If  the  doctrine  relating  to 
the  appropriation  of  payments  be  supposed  to  have  any 
bearing  on  the  question,  it  must  be  remembered  that  here 
there  was  a  set-off  as  well  as  a  payment  pleaded,  and  also 
that  that  doctrine,  though  It  might,  in  a  proper  case,  be  ap- 
plied at  the  trial  of  the  cause,  can  have  no  application  at 
this  stage  of  the  case. 

The  judgment  as  rendered  cannot  be  sustained,  and  it  is 
therefore  reversed,  with  costs,  and  the  cause  remanded. 

On  Petition  for  a  Rehearing. 

Downey,  J. — ^A  petition  is  filed  in  this  case  in  which  a  re- 
hearing is  asked,  on  the  grounds. 

First.  The  judgment   of  the  court  is  supposed  to  be 
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erroneous  in  reversing  the  judgment  of  the  court  below  on 
account  of  the  form  thereof 

Second.  In  granting  a  new  trial  to  the  appellants  on  ac* 
count  of  the  form  of  the  judgment  below. 

Third.  In  ordering  the  cause  to  the  court  below  without 
special  instructions  as  to  the  form  of  the  judgment  to  be 
rendered  therein. 

We  are  still  of  the  opinion  that  the  judgment  was  properly 
reversed.  We  did  not  order  a  new  trial  to  be  granted,  nor 
did  we  decide  that  the  verdict  should  be  set  aside.  The  only 
error  that  we  found  was  in  rendering  the  judgments,  and  to 
that  extent  only  does  the  reversal  extend.  If  counsel  -fot* 
the  plaintiff  had  required  a  finding  as  to  the  amount  due  on 
the  notes  and  on  the  account  separately,  it  would  have  been 
easy  to  render  the  proper  judgments.  This  they  did  not  dx 
Having  found  no  reason  for  setting  aside  the  verdict,  but 
having  only  reversed  the  judgment,  we  supposed  it  would 
be  understood  that  a  judgment  in  the  ordinary  form  was  to 
be  rendered  on  the  verdict,  and  hence  no  more  definite  in* 
structions  were  deemed  necessary.  We  foresee  however, 
that  this  course  may  not  be  convenient,  or,  perhaps,  the  mort* 
gaged  premises  could  not  be  sold  at  all  on  such  a  judgment 
2  G.  &  H.  297,  sec.  640.  We  have,  as  a  means  of  extricating 
the  appellee  from  the  entanglement,  concluded  to  instruct 
the  court  to  render  one  judgment,  not  waiving  the  benefit 
of  valuation  laws,  for  the  whole  amount  of  the  verdict;  or 
if  the  plaintiff  prefer,  to  grant  a  new  trial  on  the  motion  of 
the  defendants. 

The  petition  for  a  rehearing  is  overruled,  and  the  court  is 
instructed  to  proceed  as  in  this  opinion  indicated. 

G.  A.  Knightf  G.  P.  Stone,  and  R  MiUs,  for  appellants. 

W.  Curtis,  I.  M.  Compton,  W.  W.  Carter^  and  51  D.  Coffee, 
for  appellee. 
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Anderson  v.  The  State. 

Evidence. — Crimmal  Law,^-Reasonable  Doubt.^^Setting  Intoxicating  Liquor 
to  Minor, — Where,  on  the  trial  of  an  indictment  for  selling  intoxicating  liquor 
to  a  minor,  the  evidence  showed  that  the  person  who  sold  the  liquor  was,  at 
the  time  of  the  sale,  behind  the  counter  of  the  saloon  of  the  defendant,  act- 
ing as  bar-keeper,  but  did  not  also  show  that  such  person  was  the  agent'of  the 
defendant,  or  was  employed  by  him,  or  that  the  defendant  had  any  knowledge 
of  the  sale; 

HtU^  that  the  evidence  was  insufficient  to  show  the  gmlt  of  defendant  beyond  a 
reasonable  doubt. 

APPEAL  from  the  Parke  Circuit  Court 

Pettit,  J. — ^This  was  an  indictment  for  seUing  liquor  to  a 
minor.  Plea  of  not  guilty,  trial  by  the  court,  finding  of 
guilty,  motion  for  a  new  trial  overruled,  exception,  and 
judgment  on  the  iinding.  The  motion  for  a  new  trial  was 
for  this  cause:  first,  "the  finding  of  the  court  is  not  sustained 
or  warranti^d  by  the  evidence  in  the  cause."  This  was  all 
the  evidence  in  the  cause:  John  Stryker,  the  person  to 
whom  the  liquor  was  alleged  to  have  been  sold,  testified : 

^At  another  time  different  from  the  24th  day  of  Decem- 
ber, 1870,  and  within  two  years  previous  to  the  finding  of 
this  indictment,  I  bought  a  drink  of  liquor  at  Anderson's 
saloon,  one  door  west  of  the  tavern ;  I  do  not  know  who 
the  person  was  that  let  me  have  the  whiskey;  I  am  ac- 
quainted with  defendant,  Anderson,  also  with  Snyder  and 
Joiner;  it  was  not  either  Joiner  or  Snyder  who  sold  me  the 
whiskey;  Anderson  may  have  been  present;  I  did  not  see 
him ;  I  suppose  Anderson  was  some  place  about  the  house ; 
the  person  who  let  me  have  the  liquor  was  a  heavy-set  man ; 
it  was  not  the  defendant,  Anderson ;  the  liquor  was  bought  by 
me  in  Rockville,  Parke  county,  Indiana;  and  I  am  under 
twenty-one  years  of  age." 

Cummings,  sherifi)  and  Gregg,  deputy  auditor  of  the 
county,  testified  that  the  place  where  the  liquor  was  bought 
was  the  place  Anderson  obtained  license  to  sell  in,  and  that 
the  defendant  is  the  person  who  got  license,  and  the  saloon 
was  carried  on  in  defendant's  name,  and  by  him. 
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Stryker  recalled:  "The  person  of  whom  I  bought  the 
liquor  was  behind  the  counter,  acting  as  the  bar-keeper;  I 
do  not  know  whether  he  put  the  money  paid  into  his  pocket 
or  into  the  drawer." 

It  was  admitted  by  the  State  and  the  defendant  that  the 
defendant,  at  the  time  the  liquor  was  sold,  had  license  to 
retail.  Stryker  stated  that  he  laid  the  money  on  the  counter, 
but  does  not  know  whether  the  bar-tender  put  the  money  in 
his  pocket  or  in  the  drawer.  He  was  acting  as  bar-tender. 
''I  was  in  the  habit  of  buying  liquor  at  defendant's  house; 
can't  say  how  many  times." 

We  think  there  is  no  evidence  in  this  case  to  warrant  or 
justify  the  finding  and  judgment  in  it,  and  on  the  authority 
of  Hipp  V.  The  State ^  5  Blackf.  149,  and  Lauer  v.  Tlie  State ^ 
24  Ind.  131,  the  judgment  must  be  reversed. 

The  evidence  does  not  show  that  the  person  who  sold  the 
liquor  was  the  agent  of  Anderson,  or  employed  by  him,  or 
that  Anderson  had  any  knowledge  of  the  sale. 

This  is  not  a  civil  case,  where  the  mere  preponderance  of 
the  evidence  is  to  govern,  but  a  criminal  case,  or  a  misde- 
meanor, in  which  the  evidence  must  show  guilt  beyond  a 
reasonable  doubt.  In  this  case,  the  evidence  is  such  not  oxAy 
as  would  create  a  doubt  of  guilt,  but  it  nearly  ooiftdiisivdy 
shows  that  tiie  defendant  was  not  guilty. 

The  judgment  is  reversed,  and  cause  remanded  for  further 
proceedings. 

^.  F.  Maxwell,  S.  D.  Puett,  y.  E.  McDonald,  y.  M.  BuOer, 
and  E.  M.  McDonald,  for  appellant 

B.  W.  Hanna,  Attorney  General,  for  the  State, 


■•♦■ 


Anderson  v.  The  State. 

APPEAL  from  the  Parke  Circuit  Court 

Pettit,  J. — ^This  case  is  the  same,  in  all  legal  aspectSi  as 


MAY  TERM,  1872.  555 

Randies  v.  Randies. 

the  case  of  Anderson  v.  The  State ^  ante^'p,  553;  and  on  the 
authority  of  that,  and  for  the  reasons  therein  given,  the 
judgment  in  this  is  reversed,  and  cause  remanded  for  further 
proceedings. 

5.  R  Maxwell,  S.  D.  Puett,  %  E.  McDonald,  y.  M.  But- 
ler, and  E.  M.  McDgncdd,  for  appellant. 

B.  W.  Hanna,  Attorney  General,  for  the  State. 


Anderson  v.  The  State. 

APPEAL  from  the  Parke  Circuit  Court. 

Pettit,  J. — ^This  case  is  the  same,  in  all  legal  aspects,  as 
the  case  of  Anderson  v.  TJte  State,  ante,  p.  553;  and  on  the 
authority  of  that,  and  for  the  same  reasons,  this  case  is  re- 
versed, and  remanded  for  further  proceedings. 

5.  F.  Maxwell,  S.  D.  Puett,  y.  E.  McDoftald,  y  M  Butler, 
and  E.  M.  McDonald,  for  appellant 

B.  JV.  Hanna,  Attorney  General^  for  the  State. 


Randles  v.  Randles. 

Pleading. — Complaint. — A  complaint  whichj  purpoiting  to  bo  upon  a  promis- 
sory note,  alleges  a  promise  by  defendant,  on  a  day  in  blank,  to  pay  blank 
dollars  and  blank  cents,  and  with  which  no  note  or  copy  thereof  is  filed,  is 
insufficient. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

Downey,  J. — The  only  question  made  in  this  case  is  as  to 
the  sufficiency  of  the  complaint.     It  is  as  follows^ 

''The  State  of  Indiana,  Tippecanoe  County,  ss.  In  the 
Common  Pleas  Court-    To  the  November  term,  1869. 
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"  Peter  Randies,  plaintiiT,  complains  of  Benjamin  Randies, 

defendant,  and  says  that  the  defendant,  on  the day  of 

,  by  his  note,  a  copy  of  which  is  filed  herewith. 


promised  to  pay  Peter  Randies  dollars  and 

cents,  which  remains  unpaid ;  and  the  plaintiff  claims  judg- 
ment for  five  hundred  dollars.     Other  relief. 

"W.  C.  Wilson,  Attorney  for  Plaintiff." 

Neither  the  note   nor  a  copy  of  it  was  filed  with  the 
complaint. 

We  think  the  complaint  was  insufficient. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded. 

W,  D,  Lee  and  P,  H.  Lee^  for  appellant 

W,  C.  JVi/son,  for  appellee. 


^•♦^ 


Trayser  et  al.  v.  The  Trustees  of  Indiana  Asbury  Uni- 
versity ET  AL. 

Mortgage. — Foreclosure  of, — Pradia. — ^M^ere  a  mortgagee,  whose  debt,  se- 
cured by  the  mortgage,  is  not  due,  is  made  a  defendant  in  a  suit  to  foreclose 
a  subsequent  mortgage,  securing  a  debt  which  is  due,  and  files  a  cross  com- 
plaint setting  up  such  prior  mortgage,  and  asking  its  foreclosure,  the  court 
may  decree  the  foreclosure  of  the  subsequent  mortgage,  and  order  a  sale  of 
the  property  mortgaged,  subject  to  the  lien  of  the  prior  mortgage,  but  cannot 
foreclose  the  prior  mortgage  or  order  a  sale  to  satisfy  it 

Same. — It  is  error  to  sustain  a  motion  to  strike  out  an  answer  to  said  cross  com- 
plaint alleging  that  the  debt  secured  by  such  prior  mortgage  is  not  due. 

Payment. — Extension  of  Time  of, — Consideratum, — ^The  giving  of  additional 
security  by  4.  peison,  not  a  party  to  a  promissory  note,  is  a  Taluable  oonsideni- 
tion  for  an  agreement  by  Uie  payee  to  extend  the  time  of  payment  of  such 
note. 

Same. — Pledding, — An  agreement  by  the  payee  to  extend  the  time  of  payineiit 
of  a  note  secured  by  mortgage,  in  consideration  of  the  execution  to  him,  by  a 
person  not  a  par^  to  snch  note  and  mortgage  of  a  mortgage,  as  additiowJ 
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secority  for  the  payment  of  said  note,  is  a  good  answer  to  an  action  commenced 
by  said  payee  before  the  expiration  of  siich  extension,  for  the  foreclosnre  of 
both  mortgages. 

Supreme  Coukt. — ComtUuiumal  Law, — Unless  waived  by  a  party,  the  Su- 
preme Court  is  required  to  give  a  statement  in  writing  of  each  question 
arising  in  the  record  of  a  case,  and  tiie  decision  of  the  court  thereon,  as  pro- 
vided in  section  5,  article  7,  of  the  constitution  of  the  State  (i  G.  &  H.  46). 
A  question  arises  in  the  record  when  it  is  fully  and  clearly  stated  in  the 
transcript,  and  is  embraced  in  an  assignment  of  error/ and  the  decision  thereof 
is  necessary  to  the  final  determination  of  the  cause. 

Assignment  of  Errors—  Waiver  ^— An  assignment  of  error  may  be  waived 
by  an  entry  on  the  record,  or  by  express  waiver  in  a  brief  or  oral  aignment, 
or  by  a  concession  incompatible  with  the  error  assigned;  but  the  mere  failure 
of  counsel  to  aigue  a  question  "  arising  in  the  record"  cannot  be  regarded  as 
a  waiver  of  the  error. 

APPEAL  from  the  Marion  Circuit  Court* 

BusKiRK,  C.  J. — ^This  was  an  action  by  the  trustees  of  In- 
diana Asbury  University  against  George  Trayser,  William  J. 
H.  Robinson,  Joshua  W.  M.  Langsdale,  Cornelius  L.  Irving, 
Alexander  B.  Irving,  David  Macy,  Isaiah  Mansur,  Maria 
Cunningham,  The  Indianapolis  Piano  Manufacturing  Com- 
pany, The  First  National  Bank  of  Indianapolis,  George  F. 
Adams,  Christian  E.  GeisendorflQ  Sarah  H.  Geisendorff) 
Jacob  C.  Geisendorff,  Isaac  Thallman,  Ann  M.  Robinson, 
and  Frank  Ingersoll,  to  obtain  judgments  on  certain  notes, 
to  foreclose  two  mortgages,  to  have  them  decreed  to  be  prior 
liens  to  a  mortgage  held  by  David  Macy  and  other  mort- 
gages and  judgments  held  by  others  of  the  defendants. 

The  complaint  was  in  two  paragraphs.  It  was  alleged  in 
the  first  paragraph  that  the  defendant  David  Macy  was  the 
treasurer  and  financial  agent  of  the  plaintiff;  that  William 
J.  H.  Robinson,  Joshua  W.  M.  Langsdale,  George  Trayser, 
Cornelius  L.  Irving,  and  Alexander  B.  Irving,  partners  under 
the  firm  name  of  Trayser,  Robinson  &  Co.,  on  the  30th  day 
of  March,  1867,  executed  a  mortgage,  conveying  to  the 
plaintiff  the  tract  of  land  therein  described,  as  surety  for  the 
payment  of  a  debt  for  the  sum  of  fifleen  hundred  dollars, 
evidenced  by  note  of  even  date  with  the  mortgage,  payable 
on  the  1st  day  of  January,  1870,  with  ten  per  cent,  interest 
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and  waiving  relief;  that  said  note  was  given  for  part  of  the 
purchase-money  for  the  real  estate  mortgaged,  purchased  by 
them  of  their  co-defendant  David  Macy;  that  the  said  David 
Macy  being  at  such  time  the  treasurer  of  the  plaintiflT,  with- 
out the  knowledge  or  consent  of  plaintiff)  made  the  said 
mortgage  second  to  a  mortgage  executed  by  said  defendants 
to  the  said  Macy ;  that  said  act  of  said  Macy  was  in  viola- 
tion of  his  duties  as  such  treasurer;  that  by  reason  of  such 
breach  of  trust,  the  mortgage  of  the  plaintiff  should  have 
priority  over  the  mortgage  of  the  said  Macy;  that  said 
David  Macy,  Isaiah  Mansur,  Maria  Cunningham,  The 
Indianapolis  Piano  Manufacturing  Company,  Christian  R 
Geisendorff,  Sarah  H.  Geisendorflf)  Jacob  C.  GeisendorfF, 
Isaac  Thallman,  The  First  National  Bank  of  Indianapolis, 
George  F.  Adams,  Ann  M.  Robinson,  and  Frank  R.  Inger- 
soll  claim  to  have  some  interest  in  the  real  estate  mortgaged 
It  was  alleged  in  the  second  paragraph  of  the  complaint, 
that  the  Indianapolis  Piano  Manufacturing  Company,  on  the 
26th  day  of  October,  1868,  executed  a  mortgage  conveying 
to  the  plaintiff  the  real  estate  and  personal  property  therein 
described,  to  secure  the  payment  of  the  note  mentioned  in 
the  first  paragraph  of  the  complaint,  and  another  note  exe- 
cuted by  said  defendant  to  the  plaintiff,  on  the  23d  day  of 
October,  1868,  due  thirty  days  after  date,  for  two  hundred 
and  sixty-eight  dollars  and  sixty-six  cents,  which  has  been 
paid;  that  the  said  Indianapolis  PianO  Manufacturing  Com- 
pany, in  said  mortgage,  agreed  to  pay  the  note  described  in 
the  first  paragraph  of  the  plaintiffs'  complaint,  without  relief 
from  the  valuation  or  appraisement  laws,  and  with  interest, 
payable  in  advance,  on  the  first  days  of  January  and  July  of 
each  and  every  year;  that  said  Isaiah  Mansur,  Maria  Cun- 
ningham, The  Indianapolis  Piano  Manufacturing  Company, 
The  First  National  Bank  of  Indianapolis,  George  F.  Adams, 
Christian  E.  Geisendorff,  Sarah  H.  Geisendorfl^  Jacob  C 
Geisendorff,  Isaac  Thallman,  Ann  M.  Robinson,  and  Frank 
R.  IngersoU   claim  to  have  some  interest  in  the  proper^ 
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mortgaged ;  that  the  note  for  fifteen  hundred  dollars  is  due 
and  unpaid 

The  prayer  of  the  complaint  was  for  judgment  on  the 
note,  foreclosure  of  the  mortgages,  sale  of  the  mortgaged 
property,  and  that  said  mortgages  should  haji^e  priority  over 
the  mortgages  and  judgments  held  by  the  defendants,  other 
than  those  who  had  executed  the  said  note  and  mortgages. 
Copies  of  the  notes  and  mortgages  were  filed  with  and  con- 
stituted a  part  of  the  complaint. 

The  defendant  David  Macy  answered  the  allegations  of 
the  complaint  by  the  general  denial.  He  also  filed  a  cross 
complaint,  in  which  the  plaintiff  and  all  his  co-defendants 
were  made  defendants. 

The  material  allegations  in  the  cross  complaint  were,  that 
William  J.  H.  Robinson,  George  Trayser,  Joshua  W.  M. 
Langsdale,  Cornelius  L.  Irving,  and  Alexander  B.  Irving, 
partners  by  the  style  of  Trayser,  Robinson  &  Co.,  on  the 
30th  of  March,  1867,  executed  their  note,  payable  to  him, 
in  the  sum  of  two  thousand  dollars,  on  or  before  the  30th 
of  March,  1872;  that  to  secure  the  payment  ofthe  said  note, 
the  makers  thereof,  by  their  proper  names,  on  the  said  day, 
executed  to  him,  the  said  Macy,  a  mortgage  on  the  real 
estate  described  in  the  first  mortgage  given  to  the  plaintiff; 
that  the  said  mortgage  is  prior  in  date  to  the  mortgage  of 
plaintiff  and  the  encumbrances  held  by  his  co-defendants; 
that  he  expressly  and  positively  denied  that  he  acted  in  bad 
faith  toward  the  plaintiff,  in  taking  the  first  lien  on  said 
property,  but,  on  the  contrary,  he  acted  in  perfect  good 
&ith,  and  took  ample  security  for  the  payment  of  the  note 
of  the  plaintiff;  that  the  said  Trayser,  Robinson  &  Co.,  at 
the  date  of  the  note  due  the  plaintiff)  and  when  the  same 
became  due,  were  entirely  solvent;  that  the  note  of  the  plain- 
tiff was  made  payable  in  one  year,  while  the  note  was  made 
payable  to  himself  in  five  years;  that  he  surrendered  to  the 
plaintiff  the  note  sued  on,  on  the  12th  of  July,  1867,  long 
before  it  became  due;  that  notwithstanding  the  facts  here- 
tofore .stated,  the  plaintiff,  by  an  agreement  «with  the  makers 
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thereof,,  and  for  a  valuable  consideration,  agreed  to,  and  did, 
extend  the  time  of  payment  therefor  from  the  maturity 
thereof  until  the  commencement  of  this  action,  to  wit,  until 
the  9th  day  of  February,  1870;  that  the  said  plaintiff,  as 
additional  security  for  her  note,  has  taken  another  mortgage, 
while  he  has  no  security  for  his  note  except  said  mortgage 
and  personal  liability  of  the  makers  of  his  note ;  that  the 
real  estate  described  in  his  mortgage  and  the  first  mortgage 
to  the  plaintiff  is  not  susceptible  of  partition.  Prayer,  that 
the  plaintiff  shall  be  compelled  to  sell  the  property  described 
in  the  second  mortgage  to  the  plaintiff  before  selling  the 
property  described  in  the  first  mortgage  to  plaintiff  and  in 
the  mortgage  to  him;  that  his  mortgage  may  be  foreclosed 
and  be  decreed  to  be  a  prior  lien  on  said  property;  and  for 
all  other  proper  relief. 

Inasmuch  as  Trayser,  Robinson  &  Co.  are  the  only  parties 
who  have  appealed  or  assigned  errors,  it  will  not  be  neces- 
sary to  notice  the  pleadings  filed  by  the  other  defendants, 
further  than  to  say  that  proper  issues  were  formed  between 
such  defendants  and  the  plaintiff  and  David  Macy  upon  his 
cross  complaint. 

The  defendants  Trayser,  Robinson  &  Co.  demurred  to 
the  cross  complaint.  The  demurrer  was  overruled,  and  they 
excepted.  They  then  filed  an  answer  in  two  paragn^hs  to 
the  cross  complaint.  Upon  the  motion  of  Macy,  the  second 
paragraph  of  such  answer  was  stricken  out,  to  which  ruling 
a  proper  exception  was  taken. 

The  defendants  Trayser,  Robinson  &  Co.  answered  the 
original  complaint  in  two  paragraphs.  The  plaintiff  de- 
murred to  the  first  paragraph  of  such  answer.  The  demur- 
rer was  sustained,  and  an  exception  taken. 

The  cause  was  by  the  agreement  of  the  parties  submitted 
to  the  court  for  trial.  The  court  rendered  a  long  special 
finding,  which  we  do  not  deem  it  necessary  to  copy  in  full,  as 
a  brief  summary  of  the  finding  will  answer  our  purpose. 

The  court  found  that  the  mortgage  of  Macy  constituted  a 
prior  lien  to  the  mortgages  of  the  plaintiff  and  the  judgments 
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of  the  other  defendants ;  that  the  property  mortgaged  was 
susceptible  of  division ;  and  decreed  the  foreclosure  of  the 
mortgage  of  Macy,  and  that  a  certain  portion  of  the  mort- 
gaged property  should  be  sold  to  satisfy  said  debt  so  found 
due  to  said  Macy. 

The  court  found  the  amount  due  to  the  plaintiff  and  de- 
creed a  foreclosure  of  both  mortgages^  and  directed  what 
property  should  be  sold  under  such  decree. 

The  appellants  moved  the  court  for  a  new  trial  in  the 
original  action  and  on  the  cross  complaint,  which  motion  was 
overruled,  and  an  exception  taken.  The  evidence  is  not  in 
the  record,  and,  consequently,  no  question  can  arise  as  to 
the  sufficiency  of  the  evidence  to  sustain  the  finding  of  the 
court 

The  only  available  errors  are,  that  the  court  erred  in  sus- 
taining the  motion  of  David  Macy  to  strike  out  the  second 
paragraph  of  the  appellants'  answer  to  the  cross  complaint, 
and  in  sustaining  the  demurrer  of  the  original  plaintiff  to 
the  first  paragraph  of  the  answer  of  the  appellants  to  the 
original  complaint 

The  second  paragraph  of  the  answer  of  the  appellants  to 
the  cross  complaint  was  as  follows: 

''  2.  And  said  defendants,  for  a  further  answer  to  said  David 
Macy's  cross  complaint,  say  that  his  said  note  therein  men- 
tioned and  described  is  not  due  and  collectible  until  March 
30th,  1872.  Wherefore  they  say  he  cannot  have  and  recover 
thereon  as  in  said  cross  complaint  prayed,  and  that  he  is  not 
now  entitled  to  the  relief  therein  demanded.  Wherefore 
they  pray  judgment.  Hanna  &  Knbfler, 

"  Attorneys  for  Defendants." 

The  above  answer  was  sworn  to. 

Did  the  court  err  in  striking  out  said  answer.  The  learned 
counsel  for  Macy  have  not  attempted  to  sustain  by  argument 
or  authority  this  ruling  of  the  court,  but  they  have  sug- 
gested, in  their  brief,  that  the  error  should  be  regarded  as 
waived  by  the  failure  of  the  counsel  for  appellants,  in  their 
Vol.  XXXIX.— 36 
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brief,  to  insist  upon  such  error.  This  ruling  of  the  court 
has  been  assigned  for  error  in  this  court,  and  the  error  has 
not  been  waived  on  the  record  or  in  the  brief  of  counsel,  nor 
is  it  insisted  on  in  argument 

The  question  is  presented  whether  the  &ilure  of  counsel 
to  argue  and  insist  upon  an  error  assigned  can  be  regarded 
as  a  waiver  or  abandonment  of  such  error.  Section  5  of 
article  7  of  our  State  constitution  provides,  that  ''the  Supreme 
Court  shall,  upon  the  decision  of  every  case,  give  a  state- 
ment in  writing  of  each  ^question  arising  in  the  record  of 
such  case,  and  the  decision  of  the  court  thereon/'     i  G. 

&  H.  46. 

This  court  was  required,  in  several  cases,  soon  after  the 
adoption  of  our  present  constitution,  to  place  a  construction 
upon  the  above  section  of  the  constitution.  See  Henry  v. 
The  State  Bank  of  Indiana^  3  Ind.  216;  Hand  v.  Taylor^  4  Ind. 
409;  Rice  v.  The  State,  7  Ind.  332;  Ferguson  v.  Harrison,  7 
Ind  610;  Clari  v.  Tr&vinger^  8  Ind.  334;  Boggsv.The State^ 
8  Ind.  463. 

In  Willets  v.  Ridgway,  9  Ind.  367,  in  a  well-considered 
case,  this  court  placed  a  construction  upon  the  section  in 
question,  which  has  been  approved,  adhered  to,  and  followed 
in  all  subsequent  cases,  down  to  the  present  time.  The  court 
say: 

''Other  questions  have  been  presented  upon  which  we 
shall  now  intimate  no  opinion.  It  is  true  that  the  constitu- 
tion, by  an  unwise  provision,  requires  that  this  court  shall 
give  a  written  opinion  upon  every  point  arising  in  the  record 
of  every  case;  a  provision  which,  if  literally  followed,  tends 
to  fill  our  iReports  with  repetitions  of  decisions  upon  settled, 
as  well  as  frivolous,  points  and  often  to  introduce  into  them, 
in  the  great  press  of  business,  premature  and  not  well-con- 
sidered opinions,  upon  points  only  slightly  argued ;  yet  it  is 
a  provision  not  to  be  disregarded,  though  merely  directory, 
like  that  requiring  the  legislature  to  use  good  English.  Sut 
though  the  provision  is  not  to  be  disregarded,  it  is  to  be 
observed  according  to  some  construction,  and  should  receive 
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such  a  one  as  to  obviate  its  inconvenience  and  objectionable 
character,  as  far  as  consistently  can  be  done. 

"  It  often  happens  that  a  point  is  raised  involving  an  im- 
portant principle,  but  of  minor  consequence  in  its  bearing 
upon  the  particular  case,  while  it  presents  the  material  ques- 
tion in  some  other  pending  cause.  Now,  to  decide  it  in  the 
case  where,  from  its  subordinate  position,  it  is  but  carelessly 
argued,  by  one  side  or  the  other,  if  at  all,  and  hence,  per- 
haps, but  hastily  considered  by  the  court,  is  unjust  to  t:oun- 
sel  whose  subsequently  pending  cause  is  thus  prejudged, 
without  their  being  heard,  and  upon  an  argument  on  which 
they  would  be  unwilling  to  rest  it.  It  is  this  class  of  decisions 
which  forms  the  bane  of  judicial  reports. 

''These,  and  other  considerations,  have  lead  the  court  to 
inquire — ^When  does  a  question,  in  the  sense  of  the  consti- 
tution, arise  in  the  record? 

**  We  do  not  think  it  does  so  merely  because  it  is  raised 
by  counsel,  nor  because  it  is  presented  in  the  assignment  of 
errors.  Nor,  necessarily,  because  it  is  raised  in  a  bill  of 
exceptions.  It  must  be  a  question,  the  decision  of  which  is 
necessary  to  the  final  determination  of  the  cause;  and  which 
the  record  presents  with  a  fullness  and  distinctness  render^  ^ 
ing  it  possible  for  the  court  to  comprehend  it  in  all  its  bear^ 
ings.  Hence,  it  has  been  the  frequent  practice  of  the  court, 
in  cases  where  a  single  point  would  put  an  end  to  a  case,  to 
decide  that  point  and  no  other. 

'*  So,  where  a  cause  was  necessarily  reversed  for  one  or 
more  errors,  and  remanded  for  a  new  trial,  which  might  be 
upon  new  issues,  formed  by  amended  pleadings,  and  with 
more  or  less  evidence,  points  which  were  made  upon  the 
first  trial,  but  might  not  arise  upon  the  record,  or  were  not 
so  distinctly  and  satisfactorily  presented  by  the  record  as 
they  might  be  after  another  trial,  have  been  considered  as 
not  necessarily  and  properly  arising  in  the  record,  and  have 
been  passed.'' 

From  the  foregoing  opinion,  it  is  quite  manifest  that  at 
least  three  things  must  concur,  before  a  question,  within  the 


"1 
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meaning  of  the  constitution,  arises  in  the  record ;  first,  the 
question  must  be  fully  and  clearly  stated  in  the  transcript ; 
second,  there  must  be  an  assignment  of  error  covermgf  the 
point ;  third,  it  must  be  a  question,  the  decision  of  which  is 
necessary  to  the  final  determination  of  the  cause. 

Does  the  question  under  consideration  properly  arise  in 
the  record?  Macy,  in  his  cross  complaint,  <lemanded  a 
foreclosure  of  his  mortgage  and  a  sale  of  the  mortgaged 
property.  The  appellants  answered,  by  alleging  that  the 
debt  secured  by  the  mortgage  was  not  due.  Upon  the 
motion  of  Macy,  the  answer  of  appellant  was  stricken  out, 
and  the  question  was  reserved  by  a  bill  of  exceptions.  The 
appellants  have  assigned  this  ruling  of  the  court  for  error. 

The  decision  of  this  question  is  necessary  to  the  final 
determination  of  the  controversy  between  Macy  and  the 
appellants,  and  is  the  only  error  assigned  as  to  Ma(y.  In 
our  opinion  the  question,  properly  and  legitimately,  within 
the  meaning  of  the  constitution,  arises  in  the  record,  and 
must  be  decided  by  us,  unless  there  has  been  a  waiver  of 
the  error  assigned.     Has  there  been  such  a  waiver? 

An  assignment  of  error  stands  as  a  complaint.  An  error 
may  be  waived  by  an  entry  upon  the  record,  or,  by  leave  of 
the  court,  it  might  be  amended  or  stricken  out.  An  assign- 
ment of  error  may  be  expressly  waived  in  a  brief,  or  in  oral 
argument,  or  it  might  be  waived  by  an  admission  or  conces- 
sion incompatible  with  the  error  assigned. 

The  law  does  not  require  parties  to  either  brief  or  arg^ue 
orally  causes  in  this  court.  We  have  attempted  to  supply 
the  omission  by  adopting  a  rule  dismissing  the  appeal  where 
no  brief  is  filed  as  therein  required.  There  was  at  one  time 
a  rule  of  this  court,  that  questions  that  were  not  ai^ed 
would  be  regarded  as  waived ;  but  no  such  rule  now  exbts. 

We  are  very  clearly  of  the  opinion  that  a  mere  failure  to 
argue  a  question,  that  has  been  assigned  for  error,  cannot  be 
regarded  as  a  waiver  or  abandonment  of  the  error  assigned 

Did  the  court  err  in  striking  out  the  answer  of  appellants 
to  cross  complaint  of  Macy?    The  ruling  of  the  court  is 
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wholly  indefensible.  The  debt  of  Macy  was  not  due,  and 
in  such  a  case  there  could  be  no  foreclosure  or  sale  of  the 
property.  The  court  might  have  decreed  that  the  mortgage 
of  Macy  constituted  a  prior  lien,  and  should  have  decreed 
that  the  property  should  be  sold  subject  to  his  mortgage 
and  prior  lien. 

The  next  question  presented  for  our  decision  is,  whether 
the  court  erred  in  sustaining  the  demurrer  to  the  first  para- 
graph of  the  answer  of  appellants  to  the  original  complaint. 
The  paragraph  in  question  reads  as  follows: 

^'Corne  now  the  defendants,  William  J.  H.  Robinson, 
George  Trayser,  Joshua  W.  M.  Langsdale,  Cornelius  L. 
Irving,  Alexander  B.  Irving,  The  Indianapolis  Piano  Manu- 
facturing Company,  Ann  M.  Robinson,  and  Frank  Inger- 
soll,  and  for  answer  to  the  plaintifTs  complaint,  say  it  is  true, 
as  in  said  first  paragraph  of  complaint  alleged,  that  said  de- 
fendants, William  J.  H.  Robinson,  Joshua  W.  M.  Langsdale, 
George  Trayser,  Cornelius  L  Irving,  and  Alexander  B. 
Irving,  under  their  then  firm  name  of  Trayser,  Robinson  & 
Co.,  executed  said  note  sued  on,  and  on  the  same  day  said 
note  was  executed,  they  executed  said  mortgage  on  tlie  east 
half  of  the  north  two-thirds  of  lot  number  six  (6),  in  square 
number  sixty-two  (62),  in  the  city  of  Indianapolis,  a  copy  of 
which  mortgage  is  filed  with  said  first  paragraph  of  plaintiff's 
complaint;  and  they  say  that  all  interest  on  said  note  has 
been  paid  up  to  January  ist,  1870;  and  said  defendants 
further  say  that  after  the  execution  of  said  note  and  mort- 
gage, to  wit,  on  the  26th  day  of  October,  1868,  said  de- 
fendant, The  Indianapolis  Piano  Manufacturing  Company, 
executed  and  delivered  to  the  plaintiff  a  certain  additional 
mortgage,  the  better  to  secure  the  payment  of  said  note,  a 
copy  of  which  is  filed  with  the  second  paragraph  of  plain- 
tiff's complaint,  and  said  second  mortgage  was  executed  in 
consideration  of  the  plaintiff's  agreeing  to  and  with  the  de- 
fendants to  extend  the  time  of  the  principal  of  said  note 
sued  on  until  the  first  day  of  January,  1872;  and  said  second 
mortgage  was  by  the  plaintiff  accepted  in  faith  of  said  con- 
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tract  and  agreement ;  and  the  defendants  aver  and  charge  it 
to  be  true  that  at  the  time  of  the  execution  of  said  last  men- 
tioned mortgage,  it  was  expressly  understood  and  agreed 
between  the  plaintiff  and  the  defendants  that  the  date  when 
the  principal  of  said  note  should  become  due  and  payable 
should  be  extended  until  the  first  day  of  January,  1872,  the 
interest  thereon  to  be  paid  in  advance  on  the  ist  of  January 
and  July  of  each  year,  and  that  the  time  of  payment  of  said 
note  should  be  extended  until  the  said  1st  day  of  January, 
1872,  and  that  the  same  should  not  be  due  and  collectible 
until  said  date;  and  that  in  consideration  of  said  agreement 
to  extend  the  time  of  payment  of  said  note,  and  in  consider- 
ation of  said  extension  in  fact  made,  the  said  defendant.  The 
Indianapolis  Piano  Manufacturing  Company,  agreed  to  and 
did  execute  and  deliver  to  said  plaintiff  said  additional  mort- 
gage, which  was  by  her  executed  in  performance  of  said 
agreement  on  the  part  of  the  defendants,  whereby  they  were 
to  give  additional  security  and  have  secured  to  them  the  ex- 
tension as  aforesaid;  and  said  mortgage  was  executed  upon 
said  consideration,  and  for  the  purpose  as  aforesaid,  and  not 
otherwise,  and  was  received  and  accepted  by  the  plaintiff  in 
faith  and  in  pursuance  thereof;  and  the  defendants  say  that 
on  the  1st  of  January,  1870,  they  tendered  to  the  plaintiff 
the  interest  on  said  note  for  the  ensuing  half  year,  and  have 
at  all  times,  and  still  are  ready  and  willing  to  keep  and  per- 
form their  said  agreement  to  pay  the  interest  thereon  semi- 
annually; and  they  now  bring  into  court  the  interest  on  said 
note  for  the  half  year,  from  January  ist,  1870,  as  heretofore 
tendered,  and  now  again  tender  the  same;  and  they  aver 
that  they  have,  and  in  all  things  intend  in  good  &ith  to  ke^ 
and  perform  their  part  of  said  agreement  Said  defendants 
say  that  by  reason  of  the  premises  said  note  is  not  due  and 
collectible  until  the  1st  of  January,  1872,  and  that  said 
plaintiff  cannot  and  ought  not  to  have  and  maintdn  her  said 
action  on  said  note ;  that  her  said  action  hais  been  prematurely 
brought,  and  that  the  bringing  of  the  same  is  in  violation  of 
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her  agreement  and  contract  aforesaid;  wherefore,  defendants 
pray  judgment" 

The  material  facts  presented  by  the  answer  are  these: 
Trayser,  Robinson  &  Co.  executed  their  note  to  the  plaintiff 
for  fifteen  hundred  dollars,  payable  in  one  year  from  date, 
and,  to  secure  the  payment  of  such  note,  the  first  mortgage 
sued  on  was  executed.  After  the  note  became  due,  the 
parties  met  together,  when  it  was  agreed  that  in  considera- 
tion that  the  makers  of  the  note  should  give  the  second 
mortgage  sued  on,  and  that  they  would  pay  the  interest  on 
the  first  days  of  January  and  July  of  each  year  in  advance,  and 
that  the  Indianapolis  Piano  Manufacturing  Company  should 
guarantee  the  payment  of  the  note  and  the  interest  semi- 
annually, the  time  for  the  payment  of  the  principal  of 
the  note  should  be  extended  until  the  first  day  of  January, 
1872.  It  was  alleged  that  the  appellants  had  fully  complied 
with  all  the  terms  and  conditions  of  said  contract,  and  that 
the  plaintiff  had  commenced  this  action  in  violation  of  such 
agreement 

We  think  that  the  facts  stated  in  the  answe;*  showed  that 
there  was  a  valid  agreement  to  extend  the  time  of  payment 
of  the  note,  and  that  this  action  was  brought  in  violation  of 
such  agreement  This  is  a  chancery  suit,  and  it  is  well  set- 
tled that  courts  of  chancery  will  not  enforce  a  contract  in 
opposition  to  an  agreement,  for  a  valuable  consideration,  to' 
give  an  extension  of  time.  To  do  so  would  be  against  con- 
science and  good  faith,  and  in  fraud  of  the  rights  of  the 
appellants. 

The  case  of  Loomis  v.  Donovan^  17  Ind.  198,  is  much  in 
point,  and  is  decisive  of  the  question.  There  are  many 
other  decisions  to  the  same  effect  See  Harbert  v.  Dumont^ 
3  Ind.  346;  Dickersonv.  The  Boards  etc.^  6  Ind.  128;  Red- 
man V.  Deputy^  26  Ind.  338 ;  Fellows  v.  I^eutiss,  3  Denio,  512; 
Sailey  v.  Adams,  10  N.  H.  162;  Fmderv.  Brooks,  13  N.  H. 
240;  McComb  V.  Kittri4ge,  14  Ohio,  348;  Austin  v.  Donvin, 
21  Vt  38;   CreatKs  Adnir  v.  Sims^  5  How.  U.  S.   192; 
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Calvin  v.  Wiggatn^  27  Ind.  489;  Charlton  v.  Tardy,  28  Ind. 

452. 
The  court  erred  in  sustaining  the  demurrer  to  the  answer. 

The  judgment  is  reversed,  with  costs;  and  the  cause  b  re- 
manded, with  directions  to  the  court  below  to  overrule  the 
motion  to  strike  out  the  answer  of  the  appellants  to  the 
cross  complaint,  and  to  overrule  the  demurrer  to  the  answer 
of  appellants  to  the  original  complaint,  and  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

Downey,  J.,  being  president  of  the  board  of  trustees  of 
Indiana  Asbuiy  University,  did  not  sit  in  the  case. 

y.  Hanna  and  F.  Knefler,  for  appellants. 

T.  A.  Hendricks,  0.  B.  Hard,  A.  W.  Hendricks,  and  y.  W. 
Ray,  for  appellees. 


Ii^  B^      The  Jeffersonville,  Madison,  and  Indianafous  Railroad 

Company  v.  Riley,  Administratrix. 

Injury  to  Person.— A^^Z/^vnr^. — Proxmate  Came. — Railroad. — ^In  an  action 

against  a  railroad  company  for  damages  for  an  injury  to  a  person,  resulting 

*    in  death,  caused  by  the  negligence  of  the  servants  of  said  company,  where 

the  instructions  given  by  the  court  requii^  the  jury  to  find  whether  or  not 

the  death  of  the  deceased  was  caused  \if  the  act  of  defendant; 

Held,  that  it  was  not  error  for  the  court  to  refuse  to  instruct  that  they  should  find 
whether  or  not  the  act  of  defendant  was  the  proximate  cause  of  the  death  of 
defendant. 

Same. — ^In  such  an  action,  it  is  not  error  in  the  court  to  refuse  to  instruct  the 
juxy  that  the  injury  complained  of  cannot  be  regarded  as  the  proximate  canse 
of  death,  if  the  deceased  had  a  tendency  to  insanity  and  disease,  and  the 
injuiy  received  by  him,  producing  his  death,  would  not  have  prodaced  the 
death  of  a  well  person. 

Same. — Railroad, — Passengerj^^i  is  not  necessary  that  a  person  should  be  on 
the  train  of  a  railroad  in  order  to  be  regarded  as  a  passenger.  As  a  passoh 
ger,  he  has  the  right  to  stand  or  walk  on  the  platfonns  provided  at  stations  fiv 
Uie  convenience  of  passengers  while  the  train  is  stopping  for  refreshments^  and 
in  a  street  along-side  of  the  track  and  platfonns ;  and  the  servants  of  the  nil* 
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road  company  are  bound  to  exercise  the  care  of  a  reasonable  and  prudent 
man  in  the  discharge  of  their  duties  on  said  platforms  and  street,  and  have  no 
right  to  throw  sticks  of  wood  from  the  train  upon  such  platforms  or  street, 
without  first  ascertaining  whether  such  action  would  endanger  any  passenger 
standing  or  walking  there. 

Sams. — Degrees  of  Care, — ^A  railroad  company  owes  a  higher  d^[ree  of  care 
and  watchfulness  to  its  passengers  than  to  mere  strangers. 

Practice. — New  Trial, — Evidence, — Appeal, — The  action  of  the  court  in  im- 
properly sustaining  or  overruling  a  motion  to  suppress  a  deposition,  or  a  part 
thereof,  is  cause  for  a  new  trial,  and  must  be  stated  as  a  reason  for  a  new 
trial  in  the  court  below  to  entitle  it  to  the  consideration  of  the  Supreme  Court. 

Same. — Evidence, — It  is  not  error  to  exclude  evidence,  admissible  for  one  pur- 
pose,  when  offered  for  another  specific  purpose  for  which  it  is  inadmissible. 

Evidence. —  WOness, — ^The  conviction  of  a  person  of  a  felony,  which  by  the 
Revised  Statutes  of  1S43  rendered  him  incompetent  to  give  evidence  in  a 
court,  under  the  Revised  Statutes  of  1852  may  be  shown  for  the  purpose  of 
affecting  his  credibility. 

Same. — ^The  refusal  to  admit,  as  evidence,  an  ex  parte  affidavit  and  proceedings 
thereunder,  not  in  the  nature  of  an  inquisition,  to  procure  the  admission  of  a 
person  to  the  insane  asylum,  was  held  not  erroneous,  in  an  action  by  the  ad* 
ministratrix  of  an  estate  of  such  person,  deceased,  against  a  railway  company 
for  damages  for  injuries  resulting  in  his  death,  the  same  fact  having  been 
shown  by  other  evidence. 

New  TvikL.— Evidence,— Appeal, — ^When  tne  reason  for  a  new  trial  is  stated 
simply  as  the  error  of  the  court  in  the  admission  of  incompetent  and  irrele- 
vant evidence  in  the  testimony  of  a  certain  witness,  and  the  objection  is  not 
made  more  specific  in  the  brief,  the  Supreme  Court  cannot  know  upon  what  to 
decide. 

Damages. — Damages  in  the  sum  of  two  thousand  three  hundred  and  thirty-three 
'  dollars  and  thirty-five  cents  were  held  not  to  be  excessive  in  this  case  for  an 
injury  to  a  person  resulting  in  death. 

APPEAL  from  the  Marion  Civil  Circuit  Court. 

Downey,  J.— The  appellee  sued  the  appellant,  alleging  in 
her  complaint  that,  on  the  21st  day  of  February,  1867,  the 
defendant  was,  and  now  is,  a  corporation,  by  virtue  of  the 
laws  of  the  State  of  Indiana,  and  was  then  running  and 
maintaining  a  railroad  to  and  from  Jeffersonville,  in  the 
State  of  Indiana,  to  Indianapolis,  in  said  State;  that  on 
said  day  Frederick  Riley,  since  deceased,  was  a  pas- 
senger on  one  of  defendant's  passenger  trains,  then  en 
route  from  Jeffersonville  to  Indianapolis;  that  at  Seymour, 
a  station  on  said  railroad,  the  said  train  stopped  to  give 
the  passengers  an  opportunity  to  procure  refreshments,  and 
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while  said  train  was  at  said  station,  and  not  in  motion,  the 
said  Frederick  Riley  was  standing  upon  the  station  plat- 
form, at  the  side  of  and  near  said  train,  and  was  again 
about  to  enter  said  train  to  resume  his  seat  therein,  be- 
fore the  starting  of  said  train,  when  one  James  Wheadon,  a 
brakeman  on  said  train,  and  then  in  the  employ  of  said  de- 
fendant as  such,  and  while  attending  to  the  business  of  his 
said  employment  in  regulating  the  fires  in  the  stoves  in  said 
passenger  cars,  so  negligently  and  recklessly  deported  him- 
self therein  that,  in  throwing  a  burning  stick  of  wood  from 
said  passenger  cars,  he,  with  said  stick,  struck  the  said 
Frederick  Riley  upon  the  head,  inflicting  a  severe  injury 
thereon,  from  the  effects  of  which  he,  the  said  Frederick 
Riley,  departed  this  life,  at  said  county  of  Marion,  on  the 
4th  day  of  October,  1867;  and  the  plaintiff  says  that  said 
injury  was  done,  and  happened  to  the  said  Frederick  Riley, 
without  any  fault  or  negligence  on  his  part;  and  plaintiff 
further  says,  that  she  has  been  duly  appointed  and  qualified, 
as  administratrix  of  the  estate  of  him,  the  said  Frederick 
Riley,  by  letters  of  administration  issuing  out  of  the  clerk's 
office  of  the  court  of  common  pleas  of  said  coun^  of 
Marion;  that  she,  Malinda  Riley,  who,  as  administratrix, 
brings  this  suit,  was,  at  the  time  of  the  happening  of  the 
injury  above  complained  of,  and  at  the  time  of  the  death  of 
the  said  Frederick  Riley,  his  lawful  and  wedded  wife;  that 
there  was  no  issue  of  such  marriage,  and  that  the  said  Riley 
left  no  children  surviving  him;  wherefore  plaintiff  prays 
judgment  for  five  thousand  dollars. 

The  complaint  was  traversed  by  a  general  denial  filed  by 
the  defendant.  There  was  a  trial  by  a  jury,  a  verdict  fiw 
the  plaintifT  for  two  thousand  three  hundred  and  thirty-three 
dollars  and  thirty-five  cents,  a  motion  for  a  new  trial  made 
by  the  defendant  overruled,  and  final  judgment  rendered  for 
the  plaintiff  for  the  amount  of  the  verdict.  There  were  sev- 
enteen reasons  assigned  for  a  netir  trial,  as  follows: 

1st.  The  verdict  of  the  jury  is  contrary  to  law. 

2d.  It  is  not  sustained  by  sufficient  evidence. 
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3d.  The  damages  are  excessive. 

4th.  The  giving  of  instructions  one,  two,  three,  four,  five, 
and  six,  on  its  own  motion  by  the  court. 

5th.  Refusing  to  give  instructions  one,  two,  three,  four, 
five,  six,  seven,  eight  and  nine,  asked  by  the  defendant. 

6th.  In  admitting  incompetent  evidence  in  the  testimony 
of  Freeman  C.  Bishop. 

7th.  In  admitting  incompetent  evidence  in  the  testimony 
of  John  Kirkpatrick. 

8th.  In  admitting  incompetent  and  irrelevant  evidence 
in  the  testimony  of  Henry  Taylor. 

9th.  In  suppressing  a  portion  of  the  answer  to  the  second 
question  of  the  deposition  of  Edwin  Cook. 

loth.  In  suppressing  a  portion  of  the  fifth  question  in  the 
examination  in  chief  of  Jany  Cook. 

nth.  In  suppressing  a  portion  of  the  answer  to  said 
question. 

1 2th.  In  suppressing  a  portion  of  the  second  question  in 
the  examination  in  chief  of  Jesse  Florer. 

13th.  In  suppressing  a  portion  of  the  answer  to  said  ques- 
tion. 

14th.  In  suppressing  a  portion  of  the  answer  to  the  sixth 
question  in  the  deposition  of  James  C.  Riley. 

15th.  In  suppressing  a  portion  of  the  answer  to  question 
nine  in  the  deposition  of  James  C.  Riley. 

i6th.  In  excluding  from  the  jury  the  indictment  against 
Augustus  Roller,  and  the  record  of  the  court  in  the  case 
showing  his  conviction,  ofiered  by  the  defendant 

17th.  In  rejecting  the  affidavit  and  other  proceedings 
under  which  Frederick  Riley  was  sent  to  the  Insane  Asylum. 

There  are  nineteen  errors  assigned,  but  we  think  the 
assignment  that  the  court  erred  in  refusing  to  grant  a  new 
trial,  brings  before  us  all  the  reasons  which  were  urged  for  a 
new  trial,  and  requires  us  to  examine  as  to  the  correctness 
of  the  ruling  of  the  court  with  reference  to  them,  and  that 
their  repetition  in  the  assignment  of  errors  is  useless.  We 
are  not  aware  that  it  has  been  decided  by  this  court  whether 
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the  suppressing  of  a  deposition,  or  part  thereof,  or  the  over- 
ruling of  a  motion  for  such  purpose,  is  a  ground  for  a  new 
trial  or  not.  It  seems  proper  that  the  question  should  be 
passed  upon  in  this  case,  as  the  question  is  here  presented 
Motions  to  suppress  depositions,  or  parts  thereof,  are  gener- 
ally made  and  decided  before  the  trial  has  commenced,  but 
not  always.  2  G.  &  H.  1 78,  sec.  266 ;  Barber  v.  Lyon^  8 
Blackf.  215;  HazUttw,  Gambold^  15  Ind.  303.  So  applica- 
tions for  the  continuance  of  a  cause  are  generally  made 
before  the  trial  has  commenced,  but  not  always.  2  G.  &  H. 
198,  sec.  323.  But  it  has  been  held  that  the  overruling  of  a 
motion  for  a  continuance  is  a  ground  for  granting  a  new 
trial,  and  that  it  must  be  urged  at  that  stage  of  the  case,  or 
it  cannot  be  assigned  for  error,  and  then  only  by  assigning 
the  improper  overruling  of  the  motion  for  a  new  trial.  Kent 
V.  Lawson^  12  Ind.  675.  The  first  class  of  reasons  for  grant- 
ing a  new  trial,  are  these:  "Irregularity  in  the  proceed- 
ings of  the  court,  jury,  or  prevailing  party,  or  any  order  of 
court  or  abuse  of  discretion,  by  which  the  party  was  pre- 
vented from  having  a  fair  trial."  We  conclude  that  improp- 
erly sustaining  or  overruling  a  motion  to  suppress  depo- 
sitions is  cause  for  a  new  trial,  and  must  be  stated  as  a 
reason  for  a  new  trial,  as  was  done  in  this  case.  We  are 
confirmed  in  the  correctness  of  this  view  from  the  fact  that 
the  eighth  class  of  reasons  for  a  new  trial  is  **  error  of  law 
occurring  at  the  trial,  and  excepted  to  by  the  party  making 
the  application,"  etc.  We  will  proceed,  then,  to  examine 
the  causes  assigned  for  a  new  trial. 

Nothing  is  urged  under  the  first  reason  for  a  new  trial. 

The  evidence  showed  the  following  facts :  The  deceased 
was  a  passenger  on  the  train  of  cars  on  the  defendant's 
road  on  the  21st  day  of  February,  1867,  from  Jeflfer- 
sonville  to  Indianapolis.  The  train  stopped  at  Seymour 
for  refreshments.  The  railroad  -runs  along  a  street  of 
the  town  running  north  and  south.  At  the  point  where  the 
train  stopped,  there  is  a  platform  on  the  east  side  of  the 
road,  between  the  track  and  the  passenger  depot,  four  hun- 
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dred  and  twenty-six  feet  long,  and  twenty-one  feet  wide  in 
front  of  the  depot  On  the  west  side  of  the  track,  there  is  a 
private  platform  six  feet  wide  and  one  hundred  and  fifty  feet 
long.  From  this  platform,  near  the  north  end,  there  is  a 
plank  walk  to  the  west  side  of  the  street,  where  the  restau- 
rant, or  dining  rooms,  are  situated.  The  deceased  had  gone 
to  the  restaurant  and  obtained  a  cigar,  and  had  returned  to 
a  point  some  six  feet  from  the  train,  and  was  standing  near 
the  narrow  platform,  the  passengers  who  were  eating  not  yet 
having  finished  their  meal.  Wheadon,  the  brakeman,  whose 
deposition  was  taken  by  the  defendant,  who  threw  the  stick 
of  wood,  testified  as  follows: 

"  I  have  a  knowledge  of  the  transaction  in  litigation ;  it  oc- 
curred at  Seymour,  Ind.,  in  February,  1867;  the  man  was  a 
passenger  from  Jeflersonville  to  Indianapolis;  the  train 
stopped  at  Seymour  fifteen  minutes  for  supper,  about  half- 
past  four  p.  M.;  the  eating  house  is  on  the  west  side  of  the 
street,  about  forty  feet  from  the  passenger  platform ;  there  is 
a  narrow  platform  on  the  west  side  for  accommodation  of 
passengers  getting  off  for  meals ;  the  passenger  platform  is 
on  the  east  side  of  the  track ;  tliis  occurred  while  the  cars 
were  waiting  for  the  passengers  in  the  eating  house;  there 
was  a  stick  in  the  stove  so  long  that  I  could  not  close  the 
door ;  it  was  making  a  smoke  in  the  car ;  I  took  it  out  of 
the  stove,  and  took  it  to  the  door  to  throw  it  into  the 
street;  by  this  time  it  was  beginning  to  bum  my  hands 
sharply,  and  I  was  trying  to  throw  it  as  quickly  as  I  could 
on  the  side  opposite  the  regular  passenger  platform;  as  I 
was  beginning  to  throw  it  I  saw  no  one,  but  before  it  had 
got  entirely  out  of  my  hands  I  saw  Mr.  Riley,  if  that  was 
his  name ;  it  was  then  too  late  to  stop,  but  I  made  an  effort 
to  give  it  a  direction  over  his  head ;  the  stick  was  all  afire ; 
it  singed  his  cap,  but  did  not  cut  through  it;  he  neither  fell 
nor  staggered,  but  immediately  ran  toward  the  eating  house; 
I  followed  and  overtook  him,  when  he  turned  and  drew  a  re- 
volver partly  out  of  his  pocket;  I  seized  his  arms  and  asked 
him  if  he  was  hurt ;  when  he  saw  that  I  was  not  going  to  hurt 
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him,  he  said  he  thou^t  somebody  had  shot  at  him,  as  there 
was  a  man  on  the  train  who  wanted  to  kill  him ;  then  he 
went  into  the  car  and  sat  dowa;  after  the  cars  started,  he 
commenced  talking  loudly  about  the  carelessness  in  throw- 
ing a  stick  that  way;  he  was  swearing,  using  abusive  lan- 
guage, and  threatening  me ;  Thomas  Dailey,  the  conductor, 
came  and  partially  pacified  him;  before  Dailey  came  along 
I  made  all  the  apology  I  knew  how,  but  he  would  not  accept 
them ;  after  Dailey  passed,  I  examined  his  head  and  his  cap; 
I  found  no  blood ;  the  skin  was  nowhere  broken,  and  I  did 
not  see  the  slightest  appearance  of  any  recent  injury;  I  ex- 
amined his  head  because  he  asked  me,  and  said  I  had  hurt 
him ;  he  laid  my  fingers  on  a  bump  on  the  side  of  his  head, 
left  side  above  the  ear;  it  was  about  the  size  of  a  hickory 
nut,  and  also  passed  my  fingers  along  a  ridge  that  passed 
around  to  the  middle  of  his  forehead,  and  said  the  stick  had 
made  these ;  the  ridge  was  hard ;  the  skin  of  same  color  as 
rest  of  forehead;  the  lump  was  hard  and  came  up  to  a  point 
or  edge,  felt  like  bone  and  seemed  a  continuation  of  At 
ridge;  all  this  had  the  appearance  of  an  old  injury;  think  it 
impossible  for  the  stick  to  fall  around  his  head  that  way,  for 
be  was  standing  with  his  back  to  me  when  I  threw  the  stick; 
had  not  known  the  man  or  spoken  to  him  before  that;  at 
the  time  of  throwing  the  stick  there  was  a  young  man 
standing  on  the  platform ;  he  was  about  twenty  years  of  age; 
I  saw  no  one  else ;  Riley  was  in  company  with  a  friend;  at 
the  time  of  the  occurrence  I  was  a  brakeman/' 

Cross  Examination :  ''The  train  was  a  fair  load ;  the  train 
had  stopped  about  ten  minutes  when  I  threw  the  stick;  I 
was  standing  between  the  baggage  car  and  front  coach;  I 
had  a  pair  of  gloves  on,  with  the  ends  of  the  fingers  worn 
out,  when  I  threw  it ;  before  I  threw  the  stick,  I  did  not 
step  out  far  enough  to  look  along  the  platform  crossing  the 
street,  because  the  stick  was  burning  my  hand,  and  I  began 
to  throw  it  before  I  reached  the  door;  it  struck  the  ground 
about  eight  feet  fi-om  where  I  stood ;  it  fell  beyond  the  man; 
the  narrow  platform  crossing  the  street  was  two  feet  wide ; 
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Riley  was  not  on  the  narrow  platform ;  he  was  just  off  the 
platform ;  he  was  standing  still,  with  his  back  to  the  train ; 
about  one-half  of  the  passengers  left  the  train ;  a  portion 
had  returned  when  I  threw  the  stick ;  there  were  two  passen- 
ger cars;  it  was  a  part  of  my  duties  that  day  to  attend  to 
the  fires ;  I  don't  know  that  it  was  my  duty  to  throw  the 
stick  out  as  I  did,  but  it  was  my  duty  to  see  that  the  fire 
burned,  and  it  would  not  bum  with  that  stick  in  the  stove ; 
the  bump  was  on  the  left  side  of  his  head ;  the  ridge  ex- 
tended from  the  bump  toward  the  forehead,  horizontally;  I 
found  his  cap  slightly  singed  where  the  stick  went  by,  on 
the  side  of  the  cap,  same  side  with  the  bump;  at  first  he  was 
scared ;  he  drew  a  pistol  partially  from  his  pocket,  and  said, 
after  he  reached  the  car,  that  he  came  within  a  hair's  breadth 
of  shooting  me,  that  a  man  on  the  train  wanted  to  kill  him, 
that  when  the  stick  went  by  on  fire,  he  thought  he  was  shot 
at;  after  he  got  into  the  car  he  talked  loudly,  and  used 
abusive  language  to  me;  his  complaints  were  as  to  the 
injury  and  his  suffering ;  his  manner  firom  Seymour  to  Indi- 
ansqprolis  was  more  boisterous,  and  entirely  different  from  his 
manner  from  Jefferson ville  to  Seymour ;  think  there  was  no 
other  brakeman  on  the  train ;  none  of  the  other  employees 
were  about  when  I  threw  the  stick/' 

Re-examination:  ''I  think  there  was  carelessness  in  the 
manner  in  which  I  threw  the  stick ;  the  error  was  in  throw- 
ing the  stick  without  looking  where  I  threw  it ;  I  should 
have  thrown  it  between  the  cars." 

The  testimony  of  the  other  witnesses,  concerning  the  oc- 
currence at  Seymour,  may  vary  slightly  from  that  of  Whea- 
don,  but  in  substance  it  is  the  same. 

John  Kirkpatrick  testified  for  plaintiff:  "Am  engaged  in 
practice  of  medicine  and  surgery,  and  have  been  so  engaged 
over  twenty  years;  I  met  Riley  on  the  streets  for  some 
months  before  this  injury  occurred,  and  prescribed  for  him 
once  or  twice  during  that  time ;  I  suppose  he  was  twenty- 
eight  or  thirty  years  old ;  his  general  health  good,  so  far  as 
Z  saw ;  he  was  rather  an  active  man  physically,  and  of  ordi- 
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nary  mental  capacity ;  I  never  saw  him  at  home  until  after 
the  injury;  I  treated  him  then.  He  came  to  my  office  on 
28th  of  February,  1867;  he  complained  of  an  injury  to  his 
head,  and  showed  me  a  point  that  had  been  bruised  from 
some  cause ;  it  appeared  to  be  a  recent  injury,  a  slightly 
bruised  condition  of  the  skin,  some  swelling  in  the  cellular 
tissue ;  parts  of  it  were  elevated  a  little  above  the  ordinaxy 
condition  of  the  parts ;  it  was  not  an  incised  wound,  but 
evidently  one  from  a  bruise  from  some  heavy,  broad-sur&ced 
object ;  the  bruise  had  been  occasioned  by  some  surface  that 
did  not  cut  through  the  skin ;  the  length  of  the  bruise  was 
between  two  and  three  inches;  the  bruise  extended  over 
two-thirds  of  the  right  side  of  the  os  Jivntis,  crossed  the 
coronal  suture  a  little  back  from  the  front  edge  of  the 
parietal  bone ;  most  of  it  was  under  the  hair ;  I  treated  it 
with  cold  applications  to  the  head,  also  constitutional  reme- 
dies. 

**  The  diagnoses  of  physicians  in  cases  of  this  character 
are  not  generally  clear  as  in  injuries  of  a  different  kind. 
There  are  two  distinct  layers  of  bone  separated  by  a  softer 
substance  forming  the  skull ;  one  of  those  tables  may  be 
injured  and  the  other  not;  in  a  great  many  cases  it  is  diffi- 
cult to  detect  with  certainty  the  precise  character  of  the 
injury ;  there  may  be  an  injury  to  both  tables  of  the  skull ; 
one  a  fracture,  the  other  a  contusion  with  extravasation  of 
blood.  When  the  inner  table  is  fractured,  and  the  other  one 
is  not,  it  is  often  impossible  to  ascertain  the  character  of  the 
injury  until  the  symptoms  are  advanced,  and  often  there  is 
no  absolute  certainty  at  all. 

"After  Riley  first  called,  I  saw  him  almost  daily  for  a 
couple  of  months,  and  after  that  time  I  saw  him  occasionally. 
The  effect  of  my  treatment  on  the  swelling  and  external 
appearances  of  injury  was  to  dissipate  them,  but  it  did  not 
do  much  to  alleviate  the  constitutional  injury;  nothing  but 
cold  applications  were  made  to  his  head.  I  did  not  fed 
authorized,  from  the  symptoms,  to  resort  to  trephining;  that 
would  have  been  too  great  a  risk.    The  result  of  this  injury 
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very  materially  impaired  the  general  health  of  Riley ;  he 
became  feeble,  emaciated,  and  afflicted  with  aberration  of 
mind,  which  afterward  increased ;  his  wife  and  mother-in-law 
attended  him.  It  was  four  or  five  weeks  before  my  atten- 
tion was  called  to  the  fact  that  he  was  affected  with  insanity. 
He  surprised  me  one  day  by  coming  into  my  office  and  talk- 
ing incoherently  on  elections ;  he  spoke  of  being  elected  to 
an  office,  and  of  giving  me  one ;  it  may  have  been  two  or 
three  weeks  after  I  commenced  treating  him ;  there  was  not 
always  the  same  degree  of  excitement  about  the  brain,  but 
the  paroxysms  seemed  to  increase  with  each  return,  until  he 
became  entirely  insane. 

"  There  are  so  many  causes  of  insanity,  and  so  many 
varieties  of  it,  that  it  is  very  difficult  to  find  a  rule  to  indi- 
cate it  on  all  occasions ;  and  I  do  not  know  that  the  books 
lay  down  any  uniform  rule  by  which  you  can  detect  it.  I 
considered  Riley  an  insane  man  after  the  time  I  have  men- 
tioned, when  I  detected  those  indications  of  insanity ;  there 
was  scarcely  any  subject  that  he  talked  about  on  which  his 
mind  was  correct ;  he  had  a  good  many  ideas  in  regard  to 
personal  danger;  his  mind  wandered  suddenly  from  one 
subject  to  another ;  I  tried  often  to  confine  him  to  one  sub- 
ject, and  there  was  always  some  erratic  display  that  indi- 
cated he  was  insane ;  he  seemed  to  be  sound  on  no  subject 
at  all;  it  was  almost  a  complete  mental  aberration;  his 
complaint  of  pain  in  the  head  was  always  uniform.  Before 
the  time  of  the  alleged  injury,  his  mind  seemed  correct  on 
most  subjects,  and  after  the  injury,  up  to  the  time  I  spoke 
of,  when  he  came  to  my  office  and  surprised  me  by  talking 
incoherently.  He  never  was  a  man  of  a  very  vigorous  mind. 
He  placed  his  hands  to  his  head  very  often ;  he  would  get 
up  before  a  looking  glass,  take  off  his  coat,  and  stand  in  a 
pugilistic  attitude;  he  seemed  to  think  some  one  was  in 
front  of  him  who  wanted  to  fight,  and  he  would  go  through 
motions  as  though  in  combat  with  him ;  he  very  frequently 
expressed  pain,  and  pressed  his  hand  on  his  head  quite  as 
Vol.  XXXIX.— 37 
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often,  and  would  sit  sometimes  for  five  minutes  in  that  posi- 
tion. The  soreness  on  the  outside  disappeared  in  ten  or 
twelve  days ;  I  do  not  think  the  treatment  did  him  any  good ; 
there  was  no  abrasion  of  the  skin.  I  saw  him  last  about 
one  week  before  he  went  to  the  asylum ;  when  I  saw  him 
last  his  mental  ailment  was  increasing ;  he  came  back  from 
the  asylum  in  October,  I  think ;  I  saw  him  the  next  day 
after  he  came  back,  at  Mrs.  Bouchet,  his  mother-in-law's ; 
he  was  very  much  reduced,  a  mere  skeleton,  with  not  one 
single  faculty  left,  as  it  seemed  to  me ;  it  was  a  low  mutter- 
ing delirium ;  he  was  so  much  changed  in  appearance  that 
I  would  not  have  known  him.  He  survived  a  few  days  after 
he  came  home ;  I  saw  him  two  or  three  times  a  day  during 
that  time ;  at  that  time  he  made  the  same  complaint  about 
his  head,  and  held  his  hand,  I  think,  on  the  left  side  of  his 
head.  I  saw  him  after  his  death,  looked  at  his  head,  saw  no 
other  mark  of  injury  besides  this  one;  when  I  first  saw  him 
I  took  it  to  be  a  recent  injur>%  and  prescribed  for  it  as  such. 
From  what  I  saw  of  him  before  he  went  to  the  asylum  and 
after  he  returned  from  the  asylum,  I  was  very  clearly  of  the 
opinion — ^the  impression — ^that  the  injury  he  received  was 
the  cause  of  his  death.'' 

Cross  examination.  ''Cannot  say  how  long  I  knew  him; 
I  saw  him  frequently  on  the  streets  four  or  five  months  be- 
fore his  injury;  saw  him  at  my  ofHce,  and  prescribed  for 
him;  I  think  the  injury  in  his  head  was  on  the  leftside, 
between  two  or  three  inches  long ;  not  more  than  one  inch 
of  it  was  covered  with  hair ;  Its  appearance,  as  far  as  exposed 
on  the  forehead,  was  a  contusion ;  it  had  discolored  the  skin, 
and  something  of  a  rise,  perhaps  three-fourths  of  an  inch; 
the  elevation  on  each  side  gave  evidence  of  a  depression; 
it  was  a  double  ridge  with  a  depression  in  the  center;  it  was 
softer  in  the  middle  than  at  the  sides ;  there  was  consider- 
able elevation  and  discoloration ;  think  any  one  could  have 
seen  it  at  a  distance  of  five  or  six  feet ;  I  removed  tlie  swell- 
ing in  the  course  of  a  few  days. 

'*  I  do  not  know  that  there  is  any  uniformity  in  regard  to 
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where  the  pain  is  felt;  ordinarily,  the  pain  is  felt  where  the 
blow  is  received,  and  when  it  is  felt  on  the  other  side,  it  is 
considered  rather  an  anomalous  case;  there  are  some  in- 
stances where  a  blow  is  received  on  the  head,  and  the  effects 
of  it  are  not  manifest  for  months,  or  even  years,  both  as  to  the 
mind  and  pain ;  I  do  not  think,  though,  that  would  be  the  rule 
by  any  means;  before  Riley  went  to  the  asylum,  the  pain 
seemed  to  center  in  his  forehead;  he  was  a  nervous  and  ex- 
citable man,  rather  more  than  common ;  he  had  a  vague 
idea  that  some  one  was  going  to  hurt  him;  on  one  occasion 
he  wanted  to  get  out  the  back  window;  he  <;aid  some  one 
was  after  him,  and  he  would  run  up  ^atairs  and  close  the 
doors ;  I  made  up  my  mind,  from  what  the  patient  told  me, 
and  from  what  I  saw»  that  the  injury  I  have  described  iu'tiiis 
case  produced  the  result  I  have  described;  I  was  led  to  that 
conclusion  because  he  described  to  me  the  symptoms  I  ex- 
pected to  find;  there  were  fever,  pain,  and  swelling  about 
his  head,  indicating  congestion;,  extravasation  of  blood 
about  his  head,  cold  extremities,  followed  by  febrile  symp- 
toms; a  peculiar  expression  about  the  eyes,  quite  common  to 
injuries  of  that  kind;  and  a  dilating  and  contraction  of  the 
pupil  of  the  eye;  in  some  cases  that  would  indicate  a  recent 
injury  to  the  brain ;  a  blow  that  would  produce  such  an  in- 
jury as  that,  would  knock  such  a  man  as  Riley  down,  if  he 
was  standing  off  of  his  guard;  a  man  standing  behind  Riley 
could  not  have  inflicted  such  a  blow^  .unless  he  had  been 
standing  above  him,  pr  was  a  very  tall  man." 

Re-direct  examination:  ''J  .do  not  know  how  long  after 
the  injury  was  inflicted  before  I  saw  Riley  the  first  time;  in 
wounds  such  as  this  was,  I  have  $ecn  xidges  appear  within  a 
half  an  hour  or  an  hour  after  the  blow  was  inflicted ;  in  older 
persons  it  would  be  longer  Aan  in  younger  ones ;  taking  a 
person  of  a  family  who  are  predisposed  to  insanity,  with  in- 
juries inflicted  on  the  head  at  a  long  time  before,  such  a 
blow  as  this  would  probably-have  caused  death  and  the  con- 
sequences which  I  observed  in  Riley's  case." 

The  testimony  of  several  other  witnesses  for  the  plaintiff 
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tended  to  show  that  the  insanity  and  death  of  the  deceased 
resulted  from  the  injury  received  by  him  at  Seymour.  There 
was  evidence  on  behalf  of  the  defendant  strongly  tending  to 
show  hereditary  insanity  in  the  family  of  the  deceased;  that 
his  habits  were  such  as  might  have  produced  insanity;  and 
several  professional  witnesses  testified  in  opposition  to  the 
conclusions  of  Dr.  Kirkpatrick.  It  is  not  for  us  to  say, 
however,  that  the  jury  should  have  been  controlled  by  the 
evidence  of  the  witnesses  for  the  defendant,  rather  than  that 
of  those  for  the  plaintiff. 

We  think  the  evidence  was  such  that  we  cftnnot  distutb 
the  action  of  the  court  in  refusing,  for  this  cause,  to  grant  a 
new  trial. 

We  cannot  say  that  the  damages  are  excessive.  If  the 
jury  were  satisfied,  as  they  seem  to  have  been,  that  the  evi- 
dence was  sufficient,  they  did  not  give  excessive  damages. 

The  instructions  given  by  the  court  on  its  own  motion,  to 
which  exception  was  taken,  are  as  follows : 

'*  1st.  The  first  question  for  the  juiy  to  answer  is,  was  the 
death  of  Frederick  Riley  caused  by  the  wrongful  act  of  the 
defendant,  or  the  servant  of  the  defendant? 

**This  question  properly  divides  itself  into  two  branches, 
that  is  to  say,  did  the  death  of  Riley  result  from  the  act  of 
defendant?  and  if  so,  was  the  act  a  wrongful  one? 

"  In  investigating  the  first  branch  of  this  question,  it  is 
proper  for  the  jury  to  take  into  consideration  all  the  circum- 
stances of  the  case  as  developed  in  the  evidence,  the  condi- 
tion of  the  physical  health  of  the  deceased  at  the  time  of 
the  act,  his  mental  condition  as  bearing  upon  his  ph)rsical 
health  and  the  cause  of  his  death,  and  any,  even  the  smallest 
fact  in  evidence,  which  may  throw  light  upon  this  matter. 

"  2d.  If  Riley  came  to  his  death,  not  from  the  act  of  the 
defendant's  servant,  but  from  disease  with  which  the  act  of 
such  servant  had  nothing  to  do,  then  your  verdict  shouki, 
without  furtlier  inquiry,  be  for  the  defendant.  But  if  the 
deceased,  from  other  causes,  was  in  such  physical  condition 
that  the  act  of  the  defendant's  servant,  which  in  the  case  of 
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a  healthy  person  would  not  have  produced  or  caused  the 
same  efikct,  yet  in  this  special  case  did  cause  the  death,  then 
you  should  answer  this  first  branch  of  the  inquiiy  in  the 
affirmative. 

''  If,  then,  you  find,  from  a  preponderance  of  evidence, 
that  the  death  of  Riley  was  caused  by  the  act  of  the  defend- 
ant's servant,  in  the  line  of  his  occupation,  you  should  fur- 
ther inquire  whether  that  act  was  wrongful  or  negligent. 

''  3d.  Riley,  whether  as  a  passenger  on  defendant's  cars, 
or  as  a  citizen,  had  a  right  to  stand  in  the  street,  in  or  along- 
side of  which  the  defendant's  railroad  was  located,  and  being 
properly  there,  the  defendant  had  no  right,  its  servant  no 
right,  to  throw  sticks  of  wood  from  the  train  to  the  street, 
without  first  ascertaining  whether  such  action  would  en- 
danger the  person  of  any  one  walking  or  standing  tUere. 

''  4th.  If  Riley,  being  a  passenger  at  the  time  of  being 
struck,  was  standing  or  walking  upon  a  platform  provided 
for  the  convenience  of  passengers  in  leaving  or  entering  the 
train,  he  had  a  right  to  be  there ;  and  while  the  defendant 
had  a  right  to  throw  wood  upon  the  platform  from  the  car, 
her  servants  were  bound  to  exercise  care  in  such  act,  such  as 
a  reasonable  and  prudent  man  would  exercise  in  such  a  place 
at  such  a  time. 

''  If  the  act  of  the  defendant's  servant,  in  throwing  the  wood 
from  the  car  platform,  without  seeing  whether  the  act  would 
endanger  the  person  of  another,  was  not  that  of  a  reasonable 
and  prudent  man,  under  the  circumstances  of  time  and  place, 
then  the  servant  was  guilty  of  negligence,  for  which,  if  caus- 
ing death,  the  defendant  would  be  liable,  unless  the  deceased 
was  also  guilty  of  negligence  which  contributed  to  the  hap- 
pening of  the  injury. 

"If  the  injury,  if  any,  done  to  Riley,  was  the  result  of  mere 
accident,  and  not  of  carelessness  on  the  part  of  the  servant 
of  the  defendant,  then  the  act  was  not  wrongful. 

•'  5th.  If  the  jury  find,  then,  from  the  preponderance  of  the 
evidence,  first,  that  the  act  of  the  defendant's  servant  caused 
the  death  of  the  deceased ;  and,  second,  that  the  act  &o 
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causing  it  was  wrongful,  as  I  have  defined  it,  and  that  the 
deceased  did  not,  by  his  own  negh'gence,  contribute  to  the 
happening  of  the  injury,  then  your  verdict  should  be  for  the 
plaintiff. 

''6th.  If  the  jury  find  for  the  plaintiff^  they  should  assess 
some  amount  in  damages.  The  law  which  confers  the  right 
of  action  is  for  the  purpose  of  providing  pecuniary  compen- 
sation for  the  life  which  was  lost  by  negligence. 

''There  is  no  fixed  measure  of  the  compensation.  It  is 
proper  for  the  jury  to  take  into  consideration  the  circum- 
stances and  occupation  of  the  deceased  in  making  such  an 
estimate. 

"  If  his  avocation  was  a  criminal  one,  any  advantage  to  be 
derived  from  it  should  not  be  taken  into  consideration  in 
making  such  an  estimate.  What  the  jury  should  estimate 
as  damages  is,  as  nearly  as  the  jury  can  estimate  it,  the 
value  in  money  of  the  life  that  was  lost  The  jury  should 
exercise  a  sound  discretion  in  making  such  estimate;  unless 
the  act  was  one  involving  moral  turpitude,  the  damages  can 
only  be  compensatory,  and  not  vindictive." 

The  instructions  asked  by  the  defendant  and  refused  by 
the  court  are  as  follows: 

"  First  If  the  jury  believe  that  the  injury  infficted  upon 
the  head  of  Frederick  Riley,  by  the  brakeman  of  defendant, 
would  not  have  produced  insanity  and  death,  if  it  had  not 
been  for  the  fact  that  he  had  prior  to  that  time  received 
severe  injuries  on  his  head,  was  predisposed  to  insanity,  and 
had  led  a  life  of  dissipation,  and  believe  that  insanity*  fol- 
lowed the  blow  merely  because  of  these  pre-existing  circum- 
stances, the  blow  cannot  be  regarded  as  the  proximate  cause 
of  the  death  of  said  Frederick  Riley. 

"Second.  The  plaintiff  cannot  recover  unless  it  is  shown 
to  your  satisfaction  by  a  preponderance  of  the  evidence,  that 
the  blow  inflicted  on  the  head  of  Frederick  Riley  by  the 
brakeman  of  defendant  was  the  proximate  cause  of  his  death. 

"  Third.  If  the  jury  should  find  for  the  plaintifi^  the  amount 
of  the  recovery  is  not  left  by  the  law  to  the  uncontrolled 
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discretion  of  the  jury.  It  is  their  duty,  in  estimating  the 
damages,  to  consider  the  exact  situation  of  Frederick  Riley, 
his  occupation,  habits,  family,  and  earnings. 

*'  Fourth.  There  can  be  no  recovery  in  this  action,  unless 
the  defendant,  by  its  employee,  was  guilty  of  some  wrongful 
act.  If  you  find  that  whatever  injury,  if  any,  was  done  to 
Riley  was  the  result  of  accident,  and  not  of  carelessness  on 
the  part  of  employee  of  defendant,  you  should  find  for  the 
defendant 

"  Fifth.  If  the  evidence  shows  you  that  Riley,  deceased, 
at  the  time  the  stick  was  thrown,  was  out  of  the  cars,  and 
not  upon  the  platform  or  railroad,  but  standing  in  the  street, 
the  defendant  is  not  responsible  for  any  injury  suffered  by 
him,  because  he  was  a  passenger.  The  rule  of  liability  would 
be  the  same  as  though  he  had  not  been  a  passenger. 

"Sixth.  The  statute  under  which  this  suit  is  brought  bases 
the  right  of  recovery  on  a  Wrongful  act  or  omission  causing 
death.  In  determining  whether  the  defendant  by  its  employee 
was  or  was  not  guilty  of  such  wrongful  act,  in  this  case,  the 
same  rule  applies  as  though  Riley  had  not  been  a  passengier. 
The  company  by  its  contract  to  carry  him,  became  bound  to 
use  extraordinary  care  during  the  transit,  and  would  have 
been  liable  to  him  under  that  contract  for  any  injury  resulting 
from  the  want  of  such  care.  But,  under  the  statute  referred 
to,  the  question  is  a  different  one.  The  wrongful  act  referred 
to  is  not  an  act  that  is  wrong,  merely  because  it  is  in  violation 
of  a  contract.  It  refers  to  an  act  or  omission  that  in  its  own 
nature  and  operation  is  tortious  and  wrongful  independently 
of  contract  The  rule  of  liability  here  is  no  more  stringent 
than  it  would  have  been  if  Riley  had  not  been  a  passenger. 

"  Seventh.  Unless  you  find  that  the  brakeman,  in  throwing 
the  stick  from  the  cars,  failed  to  use  ordinary  care  and  pru- 
dence, you  should  find  for  defendant.  If  he  did  act  with 
such  ordinary  care  and  prudence,  the  defendant  is  not  liable. 

"  Eighth.  The  plaintif})  if  entitled  to  recover  anything,  is 
only  entitled  to  recover  the  actual  pecuniary  value  to  her  of 
Riley* s  life.    In  estimating  that  pecuniary  value,  money  that 
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he  might  have  made  in  the  avocation  of  a  professional  gam- 
bler is  not  to  be  allowed.  That  avocation  is  criminal,  and 
she  is  no  more  entitled  to  recover  on  account  of  money  that 
might  have  been  derived  through  that  source,  than  she  would 
be  to  money  that  might  be  obtained  through  theft  or 
robbery. 

"  Ninth.  In  estimating  the  value  of  a  life,  the  jury  can 
only  consider  it  according  to  the  habits  and  occupation  of 
the  person  at  the  time  of  his  death,  and  this  cannot  have  a 
calculation  upon  a  possible  future  improvement  of  habits 
and  occupation/' 

The  objection  to  the  first  instruction  given  is,  as  we  under- 
stand the  brief  of  counsel,  that  it  does  not  sufficiently  and 
clearly  inform  the  jury  that  the  blow  must  have  been  the 
proximate  cause  of  the  death  of  the  deceased.  On  this 
subject  the  defendant  asked  charges  one  and  two,  which 
were  refused.  Number  one  stated  what  would  not  be  the 
proximate  cause,  and  number  two  informed  the  jury  that 
the  blow  must  have  been  the  proximate  cause  of  his  death. 
In  number  one  the  court  was  requested  to  inform  the  jury 
that  if  the  injury  inflicted  upon  the  head  of  the  deceased 
would  not  have  produced  insanity  and  death  if  it  had  not 
been  for  the  fact  that  he  had,  prior  to  that  time,  received 
severe  injuries  on  his  head,  was  predisposed  to  insanity,  and 
had  led  a  life  of  dissipation,  and  the  jury  believed  the  insanity 
followed  the  blow  merely  because  of  these  pre-existing  cir- 
cumstances, the  blow  could  not  be  regarded  as  the  proximate 
cause  of  the  death  of  the  deceased.  Insanity  may  have 
been  from  one  cause,  and  death  from  another.  The  insanity 
may  have  resulted  from  the  "pre-existing  circumstances,"  and 
the  death  may  have  been  caused  by  the  blow.  If  the  juiy 
should  find  that  the  insanity  resulted  from  the  predisposing 
causes  enumerated,  it  would  not  follow  that  they  should  find 
that  the  blow  could  not  be  regarded  as  the  proximate  cause 
of  the  death  of  the  deceased. 

If  it  was  intended  to  have  the  court  say  to  the  jury,  that 
when  a  person  has  a  tendency  to  insanity  or  disease,  and 
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receives  ah  injury  which  produces  death,  but  which  would 
not  have  produced  death  in  a  well  person,  the  charge  was 
rightly  refused.  If  death  was  the  result  of  the  pre-existing 
circumstances,  and  the  injury  had  nothing  to  do  with  pro- 
ducing or  accelerating  the  result,  then  the  injury  would  not 
be  the  cause  of  death. 

If  by  the  proximate  cause  was  meant,  in  the  second  in- 
struction refused,  what  was  indicated  by  the  first  charge,  the 
second  charge  was  correctly  refused.  The  charge  given  by 
the  court  required  the  jury  to  find  that  the  death  of  the 
deceased  was  caused  by  the  wrongful  act  of  the  defendant. 
This  was  all  that  the  statute  required  to  be  found  to  render 
the  defendant  liable.  The  jury  could  hardly  have  misun- 
derstood the  instruction.  If  the  deceased  died  merely,  and 
his  death  was  not  caused  by  the  wrongful  act  of  the  defend- 
ant, the  jury  must  have  understood  that  they  were  to  find 
for  the  defendant.  Indeed,  the  court  so  expressly  told  the 
jury  in  the  second  charge  given. 

The  third  instruction  given  informed  the  jury  that  the 
deceased,  whether  a  passenger  or  not,  had  a  right  to  stand 
in  the  street,  in  or  along-side  of  which  the  railroad  was 
located,  and,  being  properly  there,  the  defendant  had  no 
right  to  throw  sticks  of  wood  from  the  train  to  the  street, 
without  first  ascertaining  whether  such  action  would  endan- 
ger  the  person  of  any  one  walking  or  standing  there.  This 
instruction,  so  far  as  it  relates  to  a  passenger,  is  correct ;  and 
it  may  also  be  correct  in  its  relation  to  one  not  a  passenger; 
.but  we  do  not  find  it  necessary  to  decide  this  in  this  case. 

The  fourth  instruction  given  is,  we  think,  fully  sustained 
by  authority.  It  is  not  necessary  that  a  person  should 
actually  be  on  the  train  of  the  railroad,  in  order  to  be  re- 
garded as  a  passenger,  and  have  the  rights  of  such  against 
the  company.  He  may  sustain  that  relation  and  not  be 
actually  on  the  train  or  in  a  car.  This,  as  well  as  other 
companies,  had  its  places  of  stopping  for  refreshments. 
Accommodations  for  leaving  the  train,  and  going  to,  and 
returning  from,  the  dining  rooms,  had  been  provided,  and 
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passengers  were  thus  invited  to  leave  the  train  for  that  pur- 
pose. This  was  a  necessary  and  proper  purpose.  The 
deceased  was  not  negligent  or  in  fault  in  leaving  the  train, 
or  in  standing  by  it  on  his  return.  On  the  contrary,  he  was 
doing  only  that  which  was  customary,  and  what  he  was,  by 
the  surroundings,  invited  and  expected  to  do.  It  is  tnie 
that  he  was  not  on  the  main  platform  in  front  of  the  depot, 
for  that  was  on  the  other  side  of  the  train  from  the  dining 
room.  Nor  does  the  evidence  show  that  he  was  actually 
standing  on  the  narrow  platform  on  the  west  side  of  the 
train  ;  but  he  was  near  to  it,  and  it  seems  to  us  that  it  is  not 
material  that  he  should  have  been  exactly  on  that  platform. 
We  presume  that  there  was  no  regulation  or  usage  which 
required  passengers  to  walk  on  the  planks  and  nowhere  else. 

In  the  case  of  McDonald  v.  The  Chicago  and  North  West- 
em  R,  R.  Co.^  26  Iowa,  124,  after  a  full  examination  of  the 
authorities,  this  statement  is  made  of  the  law:  "Upon 
reason,  that  is,  enlightened  common  sense,  applied  to  the 
relation  which  railway  companies  sustain  to  the  public,  and 
applied  to  the  nature  of  man  and  the  mode  in  whiditbe 
business  of  carrying  passengers  is  practically  and  usually 
transacted,  and  upon  the  authority  of  decided  cases,  we  are 
justified  in  laying  down  the  following  general  rule  as  to  the 
duty  of  such  companies,  to  wit,  that  they  are  bound  to  keep 
in  a  safe  condition  all  portions  of  their  platforms  and  dp- 
proaches  thereto,  to  which  the  public  do  or  would  naturally 
resort,  and  all  portions  of  their  station  grounds  reasonably 
near  to  the  platform,  where  passengers  or  those  who  have 
purchased  tickets  with  a  view  to  take  passage  on  their  cars, 
would  naturally  or  ordinarily  be  likely  to  go."  The  same 
doctrine  was  affirmed  in  the  same  case,  when  again  in  that 
court,  in  29  Iowa,  170.  See,  also.  Knight  v.  ThePardad, 
SacOf  and  Portsmouth  Railroad  Co.^  56  Maine,  234. 

The  two  latter  sentences  of  the  fourth  charge  seem  to  us 
to  lay  down  the  law  correctly  on  the  subject  of  negligence, 
and  covering  the  same  ground  as  the  fourth  charge  asked  by 
the  defendant,  rendered  it  unnecessary  to  give  that  charge 


MAY  TERM,  1872.  587 

The  JefTersonville,  Madison,  and  Indianapolis  R.  R.  Co.  v,  Riley,  Administratrix. 

No  specific  objection  is  made  or  occurs  to  us  to  the  fifth 
and  sixth  charges  given. 

The  fifth  charge  refused  was  correctly  refused,  if  we  are 
right  in  our  opinion  that  the  deceased  was  to  be  regarded  as 
sustaining  the  relation  of  passenger  to  the  railroad  company. 

The  sixth  charge  refused  asked  the  court,  in  substance,  to 
say  to  the  jury  that  the  relation  between  the  company  and 
the  passenger  had  nothing  to  do  with  the  question  as  to  the 
right  of  action  given  by  the  statute.  Assuming,  which  we 
think  we  may  do,  that  the  words  "wrongful  act  or  omission," 
used  in  the  act,  mean  the  same  as  negligent  act  or  omission, 
then  it  follows  that  there  may  be  negligence  when  the  rela- 
tion of  carrier  and  passenger  exists,  where  the  same  act  or 
omission  would  not  be  negligent  if  that  relation  did  not  exist. 
The  statute  does  not  say  whether  the  act  or  omission,  which 
gives  the  right  of  action^  must  be  wrongful  in  itself,  or 
whether  it  may  be  wrongful  because  it  violates  a  duty  im- 
posed by  contract  We  think  it  may  be  either.  The  cases 
in  this  court  have  mostly  been  baseid  upon  acts  of  negligence 
or  omissions  which  showed  a  want  of  proper  care  and  dili- 
gence in  cases  where  there  was  no  relation  resulting  from 
contract,  such  as  where  a  person  has  been  killed  by  a  train 
of  cars  at  the  crossing  of  a  highway  or  street  But  there 
are  numerous  cases  where  the  relation  between  the  parties 
and  the  duties  imposed  grew  out  of  contract,  and  the  negli- 
gent act'^or  omission  was  in  violation  of  that  contract  It  is 
scarcely  necessary  to  cite  authorities  to  show  that  a  railway 
company  owes  a  higher  degree  of  watchfulness  and  care  to 
those  sustaining  the  relation  of  passenger  than  to  mere 
strangers  sustaining  no  such  relation  to  the  company.  But 
see  The  State  of  Maryland  v.  The  Baltimore  and  Ohio  Rail- 
road Company^  and  the  same  parties  reversed,  5  Am.  Law 
Reg.  (n.  s.)  397. 

The  matter  contained  in  the  seventh,  eighth,  and  ninth 
charges  refused  was  given  in  the  charges  of  the  court,  in  sub- 
stance, and  the  court  was  not  bound  to  repeat  it 

The  sixth,  seventh,  and  eighth  reasons  for  a  new  trial  are 
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for  the  admission  of  incompetent  evidence  in  the  testimony 
of  Bishop,  Kirkpatrick,  and  Taylor.  It  is  not  stated  what 
part  of  their  evidence  was  incompetent,  and  the  objection  is 
not  made  any  more  specific  in  the  brief.  We  can  decide 
nothing  on  the  point,  because  we  do  not  know  upon  what 
to  decide. 

The  ninth,  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth, 
and  fifteenth  reasons  for  a  new  trial  relate  to  the  suppression 
by  the  court  of  parts  of  depositions  taken  by  the  defendant 
\ye  have  not  been  able  to  see  any  material  error  in  this  ac- 
tion of  the  court.  Most  of  the  suppressed  parts  of  the 
depositions  relate  to  the  occupation  of  the  deceased,  show- 
ing that  he  was  a  professional  gambler.  This  fact  seems  to 
have  gone  to  the  jury  in  the  testimony  which  was  admitted, 
and  the  fact  was  laid  before  the  jury  in  the  chaise  of  the 
court.  There  was  no  error  in  the  action  of  the  court  in  this 
matter. 

The  sixteenth  reason  for  a  new  trial  is,  that  the  court  ex- 
cluded from  the  jury  an  indictment  against  one  Roller,  who, 
was  a  witness  for  the  plaintiff,  and  had  testified  for  her,  and 
the  record  of  the  court  showing  his  conviction  thereon  of 
the  crime  of  robbery.     The  statute  of  1843  had  this  section: 

"  Every  person,  who  may  hereafter  be  duly  convicted  of 
the  crimes  of  treason,  murder,  rape,  arson,  burglary,  robbery, 
manstealing,  forgery,  or  wilful 'and  corrupt  perjury,  shall, 
ever  after  such  conviction,  be  deemed  infamous,  and  shall  be 
incapable  of  holding  any  office  of  trust,  honor,  or  profit, 
voting  at  any  election,  serving  as  a  juror,  or  giving  evidence 
in  any  court  of  justice." 

While  the  present  statute  provides  that  no  person  offered 
as  a  witness  shall  be  excluded  from  giving  evidence,  either 
in  person  or  by  deposition,  in  any  judicial  proceeding,  by 
reason  of  incapacity  from  crime  or  interest,  it  at  the  same 
time  provides  that  any  fact  which  before  its  enactment 
might  have  been  shown  to  render  a  witness  incompetent 
might  thereafter  be  shown  to  affect  his  credibility.  2  G. « 
H.  171,  sec.  243. 


MAY  TEliM,  1872.  589 

Barnes  v,  Roemer  et  ai. 

As  the  conviction  of  Roller  of  the  crime  of  robbery 
would,  prior  to  the  statute,  have  rendered  him  incompetent, 
it  follows,  we  think,  legitimately,  that  under  the  present  stat- 
ute, his  conviction  was  competent  evidence  to  af!ect  his 
credibility.  But  the  bill  of  exceptions  shows  that  the  record 
was  offered,  first,  "  to  identify  Riley  as  the  man  who  was  with 
Roller,  to  fix  the  date/'  and  when  excluded  as  evidence  for 
that  purpose,  it  was  offered  "for  the  purpose  of  showing  the 
associations  and  character  and  social  position  of  Riley."  For 
these  purposes,  we  think  it  was  not  admissible.  It  is  not 
shown  how  it  was  essential  to  introduce  it  to  fix  a  date,  and 
it  had  no  tendency  to  show  tlie  character  or  social  position 
of  Riley.  He  was  not  a  party  to  the  record  in  any  way. 
The  seventeenth  and  last  reason  for  a  new  trial  is,  that  the 
court  improperly  excluded  the  affidavit  and  other  proceedings 
under  which  Riley  was  sent  to  the  insane  asylum.  The  whole 
object  of  this  proceeding  was.  to  procure  the  admission  of 
Riley  to,  and  his  confinement  and  treatment  in,  the  asylum. 
These  facts  were  in  evidence,  and,  so  far  as  we  can  see,  as 
fully  shown  as  they  could  have  been  by  the  papers  sought 
to  be  given  in  evidence.  The  affidavit  was  ex  parU^  and 
there  w^  nothing  in  the  nature  of  an  inquisition  in  the  pro- 
ceedings upon  it.  It  is  probable  that,  for  some  purposes,  these 
papers  might,  in  a  proper  case,  be  admissible  in  evidence, 
but  in  this  we  do  not  see  any  reason  for  their  admission. 

The  judgment  is  affirmed,  with  costs. 

T.  A.  Hendricks^  0.  B,  Hord,  and  A.  W.  Hendricks^  for 
appellant. 

A,  G.  Porter,  B.  HarrisoUy  and  C.  C.  Hines^  for  appellee. 


■•-^ 


Barnes  v.  Roemer  et  al. 

Record. — Process, — Bill  of  Exceptions, — ^The  smnmons  and  the  retam  of  service 
thereof  should,  without  any  order  of  court  or  bill  of  exceptions,  be  part  of 
the  record,  in  cases  tried  on  default  of  i^)pearance. 
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Supreme  Cowc^—Evidence. — Presumptwm. — ^The  evidence  not  being  in  the 

record  on  appeal,  the  Supreme  Court  will  presume  it  supported  the  finding  and 

judgment  of  the  court  below. 
Same. — Where  the  judgment  is  for  too  large  a  sum,  the  application  must  be 

made  first  to  the  court  below  to  correct  it,  or  the  Supreme  Court  will  not 

examine  the  question. 

APPEAL  from  the  Grant  Circuit  Court 

Pettit,  J. — ^This  suit  was  brought  by  the  appellees  against 
the  appellant,  on  two  promissory  notes,  with  stipulations  in 
them  to  pay  attorney's  fees  and  all  expenses  of  collection. 
The  summons,  service,  and  return  are  all  properly  in  the  tran- 
script. The  defendant  was  de&ulted,  and  the  cause  submit- 
ted to  the  court;  finding  and  judgment  for  the  plaintiffs  for 
four  hundred  and  twenty-nine  dollars  and  ninety-nine  cents, 
which  included  the  amount  of  the  notes  and  interest  due 
thereon,  and  thirty-nine  dollars  and  nine  cents  for  attorney's 
fees  and  expenses.  Bail  for  the  stay  of  execution  was  put  in, 
and  aflerward  a  new  departure  was  taken  by  bringing  this 
appeal.  The  errors  assigned  are,  "  first,  the  process  in  said 
cause  is  not  made  a  part  of  the  record,  by  order  of  the  court 
or  otherwise;  second,  the  judgment  rendered  is  for  a  much 
larger  sum  than  is  due  on  said  notes ;  third,  the  complaint 
does  not  authorize  judgment  for  more  than  said  notes,  and 
it  is  for  a  much  larger  sum." 

To  the  first  assignment  of  error,  it  is  enough  to  say  that 
the  process,  service,  and  return  are  in  the  record  as  they 
always  should  be  in  case  of-  default,  without  any  order  of 
the  court  or  bill  of  exceptions. 

As  to  the  second  assignment  of  error,  it  is  a  sufficient 
answer  to  say  that  the  evidence  is  not  in  the  transcript,  and 
we  cannot  see  what  it  showed  as  to  attorney's  fees  and  other 
expenses,  but  must  presume  that  it  warranted  the  finding 
and  judgment 

As  to  the  third  assignment  of  errors,  we  will  say  that  the 
complaint  fully  and  clearly  warranted  a  judgment  for  more 
than  the  face  of  the  notes  and  interest 

If  the  judgment  was  too  large,  the  party  aggrieved  should 
have  made  application  to  the  court  below  to  modify  or  cor- 
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rect  it,  before  an  appeal  to  this  court.  This  doctrine  has  been 
uniformly  held  by  this  court,  i  Abbott  Ind.  Dig.  45,  sees.  228, 
229,  and  the  collection  of  cases  there  cited.  We  cannot  fail 
to  see  that  this  case  has  been  brought  here  for  delay  merely, 
and  not  to  correct  any  wrong  or  error  committed  by  the 
court  below,  and  in  such  case  we  feel  it  to  be  our  duty  to 
add  the  highest  per  cent,  allowed  by  law. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages,  at 
the  costs  of  the  appellant 

y.  Brownlee  and  H.  Brownlee,  for  appellant 

A.  Steele  and  R.  T.  St  yohn^  for  appellees. 


• 

Benoit,  Administrator,  v.  Schneider,  Administrator. 

Appeal. — Parties, — Penonal  Representative, — Heir. — ^Where  both  a  personal         L^  5^ 
judgment  and  a  decree  of  foreclosure  of  a  mortgage  have  been  rendered  in  1<>8  868 

an  action,  and  the  judgment  defendant  has  afterward  died,  upon  an  appeal 

*  from  such  judgment  to  the  Supreme  Court,  the  personal  representative  and  the 
heir  should  unite  as  appellants. 

T&USTEE. — Successor  in  Trust, — If  the  deceased  held  the  mortgaged  land  as 
trustee,  and  some  one  else  has  succeeded  to  the  estate  as  succeeding  trustee, 
that  person  should  be  a  party  to  the  appeal  as  the  representative  of  the  owner- 
ship of  the  real  estate. 

Refusal  to  Join. — Query, — If,  where  both  the  personal  representative  and  the 
heir  ought  to  join  in  the  appeal,  either  should  decline,  ptery  whether 
notice  may  not  be  given  to  the  party  refusing  to  join,  under  section  551,  p. 
270,  2  G.  &  H. 

APPEAL  from  the  Cass  Common  Pleas. 

Downey,  J — ^This  was  an  action  by  the  appellee  against 
the  appellant's  intestate,  to  foreclose  a  mortgage  on  certain 
real  estate,  executed  by  the  deceased,  in  this  form:  "Joseph 
Henry  Luers,  Bp.  Ft.  Wayne,"  to  the  appellee's  intestate, 
Bernard  Joseph  Force. 

The  defendant  answered,  first,  the  general  denial;  second, 
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payment;  third,  set-off,  setting  out  the  facts  particularly; 
and,  fourth,  set-off  in  a  more  general  form.  A  demurrer  to 
the  third  paragraph,  alleging  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  valid  defence,  was  filed  by  the  plaintiff 
and  sustained  by  the  court.  There  was  a  trial  by  the  courts  and 
finding  for  the  plaintiff;  motion  for  a  new  trial  by  the  defend- 
ant overruled;  and  a  personal  judgment  rendered  against  the 
defendant  for  the  amount  of  the  debt  secured  by  the  mort- 
gage, with  an  order  for  the  sale  of  the  mortgaged  premises. 
After  the  rendition  of  the  judgment,  tlie  said  Joseph  Henry 
Luers,  the  defendant  therein,  departed  this  life.  The  appeal 
is  taken  by  the  administrator  of  his  estate,  and  the  errors  are 
assigned  by  him.  A  motion  is  made  by  the  appellee  to  dis- 
miss the  appeal,  for  the  reason  that  the  same  is  not  taken  by 
the  proper  party. 

The  statute  provides,  that  in  case  of  the  death  of  any  or 
all  of  the  parties  to  the  judgment  before  an  appeal  is  taken, 
an  appeal  may  be  taken  by,  and  notice  of  an  appeal  served 
upon,  the  persons  in  whose  favor  and  against  whom  the 
action  might  have  been  revived,  if  death  had  occurred  be- 
fore judgment.     2  G.  &  H.  271,  sec.  552. 

With  reference  to  the  revival  of  actions,  the  statute  pro- 
vides that  no  action  shall  abate  by  the  death,  marriage,  or 
other  disability  of  a  party,  or  by  the  transfer  of  any  inter- 
est therein,  if  the  cause  of  action  survive  or  continue.  In 
case  of  death,  marriage,  or  other  disability  of  a  party,  the 
court,  on  motion,  or  supplemental  complaint,  at  any  time 
within  one  year,  or  on  supplemental  complaint  afterward, 
may  allow  the  action  to  be  continued  by  or  against  his  repre- 
sentative or  successor  in  interest.  In  case  of  any  other 
transfer  of  interest,  the  action  shall  be  continued  in  the 
name  of  the  original  party,  or  the  court  may  allow  the  per- 
son to  whom  the  transfer  is  made  to  be  substituted  in  the 
action.     2  G.  &  H.  51,  sec.  21. 

By  the  first  of  these  sections  of  the  statute^  we  find  that 
an  appeal  may  be  taken  by,  and  notice  given  to,  the  persons 
in  whose  favor  and  against  whom  the  action  might  have  been 
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revived,  if  death  had  occurred  before  judgment;  and  by 
the  second  it  is  provided  that  such  revivor  may  be  had  by 
the  representative  of  the  deceased  party,  or  the  person  who 
succeeds  to  his  interest  in  the  property  or  subject-matter  in 
litigation.  In  this  case,  there  is  a  general  personal  judg- 
ment, from  which  it  seems  quite  clear,  if  there  was  no  mort- 
gage and  foreclosure  thereof,  the  personal  representative 
alone  might  appeal.  But  as  the  judgment  of  foreclosure 
affects  the  real  estate  which  at  the  death  of  the  judgment 
defendant  descended  to  his  heirs,  it  is  equally  clear  that  the 
personal  representative  is  not  the  successor  in  interest  of  the 
deceased,  and  cannot  represent  those  to  whom  the  title  to 
the  real  estate  has  descended.  If  the  mortgaged  premises 
do  not  sell  for  a  sum  sufficient  to  pay  the  judgment,  the 
personal  estate  of  the  deceased  would  then,  if  it  did  not  be- 
fore, become  liable  to  pay  the  debt,  or  the  residue  thereof 
For  the  mere  purpose  of  foreclosing  a  mortgage  and  selling 
the  premises,  the  heir,  and  not  the  personal  representative,  of 
the  deceased  mortgagor  is  the  proper  party  defendant. 
Slaugltterw.  Fousty  4  Blackf..  379;  yohn  v.  Hunty  i  Blackf 
324.  But  we  apprehend  that  no  judgment  for  any  residue 
which  might  remain  due  after  applying  the  proceeds  of  the 
mortgaged  premises  could  be  had,  payable  out  of  the  per- 
sonal assets,  unless  the  personal  representative  was  a  party 
to  the  action.  If  the  heir  can  compel  the  executor  to  dis- 
charge the  debt  secured  by  the  mortgage,  out  of  the  per- 
sonal assets,  which  he  probably  can  do,  there  is  a  greater 
reason  why,  in  such  a  case  as  this,  the  administrator  should 
have  the  right  to  appeal  from  such  a  judgment.  2  G.  &  H. 
516,  sec.  109.  But,  as  the  real  estate  has  descended  to  the 
heir,  and  he  is .  therefore  interested  in  the  reversal  of  the 
judgment,  if  it  is  erroneous,  it  seems  that  he  is  a  necessary 
party  to  the  appeal  also.  We  conclude  that  when,  as  in  this 
case,  there  is  both  a  personal  judgment  and  a  judgment  of 
foreclosure,  the  personal  representative  and  the  heir  should 
unite  in  the  appeal.  We  think  that  the  heir  alone  should 
Vol.  XXXIX.— 38 
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appeal  when  there  is  simply  a  judgment  of  foreclosure,  as 
the  personal  representative  alone  may  appeal  from  a  mere 
personal  judgment.    But  this  question  is  not  before  us. 

Having  arrived  at  the  conclusion,  then,  that  both  the  pei^ 
sonal  representative  and  the  heir  are  necessary  parties  to  the 
appeal,  it  follows  that  the  appeal  in  this  case  cannot  be  sus- 
tained in  the  name  of  the  administrator  alone.  But  it  may 
be  asked  what  shall  be  done  if  the  heir  will  not  unite  with  the 
personal  representative  in  the  appeal,  or  vice  versa  f  We 
answer,  without  intending  to  decide  the  question,  for  it  does 
not  appear  as  yet  in  this  case  that  the  heir  will  not  join, 
that,  perhaps,  in  spirit,  the  provision  made  by  sec.  551,  2  G. 
&  H.  270,  will  apply.  The  personal  representative  and  the 
heir  might,  in  that  case,  be  so  far  regarded  as  co-parties,  that 
the  one  might  appeal  by  serving  the  required  notice  on  the 
other  in  accordance  with  that  section. 

The  appeal  is  dismissed,  with  costs. 

On  Petition  for  a  Rehearing. 

Downey,  J. — A  petition  for  a  rehearing  in  this  case  pre- 
sents as  reasons  therefor  the  following : 

'^  First  That  it  is  unnecessary  to  make  the  personal  repre- 
sentatives of  Luers  parties  to  the  cause,  as  Luers  was  only 
a  trustee,  and  that  a  successor  to  his  trust  has  been  ap- 
pointed. 

''  Second.  That  Luers  was  simply  a  trustee  of  the  church, 
an  unincorporated  society,  and  as  bishop  held  the  real  es- 
tate upon  which  the  mortgage  was  given,  and  upon  which 
the  judgment  was  obtained  below  in  trust;  for  said  congrega- 
tion, and  that  as  such  trustee  his  personal  representative  had 
no  interest  directly  or  indirectly  in  the  determination  of  the 
suit" 

Counsel  seem  to  have  misapprehended  the  decision  of  the 
court.  It  was  not  objected,  as  counsel  seem  to  suppose,  that 
the  personal  representative  of  the  defendant  below  was  not 
a  party  to  the  appeal.  On  the  contrary,  it  is  stated  in  the 
opinion  that  the  appeal  is  taken  by  the  administrator.    We 
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sought  to  convey  the  idea  that  the  person  or  persons  to 
vfhom  the  title  to  the  mortgaged  premises  descended  should 
also  have  been  made  parties  to  the  appeal.  If  it  be  true,  as 
contended,  that  the  deceased  held  as  trustee,  of  which  how- 
ever we  have  no  evidence  in  the  record,  and  some  one  else 
has  succeeded  to  the  estate  as  succeeding  trustee,  that  per- 
son should  be  a  party  to  the  appeal  as  the  representative  of 
the  ownership  of  the  real  estate. 

The  petition  is  overruled, 

N.  O.  Ross  and  R.  Magee^  for  appellant. 

W.  Z.  Stuart,  S.  T.  McConnell,  and  M.  Winfield,  for  ap- 
pellee. 


Shafer  v.  Bronenburg  et  al. 

SuPREics  Court. — Evidena. — The  Supreme  Conrt  will  not  weigh  the  evidence 
given  on  the  trial  below,  in  order  to  determine  the  preponderance. 

APPEAL  from  the  Madison  Circuit  Court 
Downey,  J. — Suit  by  the  appellees,  as  indorsees,  against 
the  appellant,  as  maker,  of  a  promissory  note.  Among  the 
paragraphs  of  the  answer,  the  sixth  set  up  as  a  defence,  that 
the  consideration  of  the  note  was  illegal,  it  having  been 
given  as  the  consideration  for  compounding  a  larceny ;  and 
the  eighth  alleged  a  want  of  consideration.  The  cause  hav- 
ing been,  by  agreement  of  the  parties,  tried  by  the  court, 
there  was  a  finding  for  the  plaintiffs,  a  motion  for  a  new 
trial  overruled,  and  judgment  for  the  plaintiffs. 

The  errors  assigned  call  in  question  the  correctness  of  the 
action  of  the  court  in  refusing  to  grant  a  new  trial,  and  it  is 
urged  by  counsel  for  the  appellant  that  the  preponderance 
of  the  evidence  was  in  favor  of  their  client  But  we  cannot 
weigh  the  evidence.  In  such  cases,  the  matter  must  remain 
as  decided  in  the  court  below. 
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An  attempt  was  made  to  save  and  present  a  question  re- 
lating to  the  admissibility  of  part  of,  the  evidence  of  a  wit- 
ness for  the  plaintiff;  but  the  question  is  not  presented  by 
the  bill  of  exceptions,  as  it  should  have  been,  to  enable  us  to 

decide  it. 
The  judgment  is  affirmed,  with  two  per  cent  damages  and 

costs.  ' 

W.  R.  Pierse  and  H.  D.  Tliompson,  for  appellant 
y.  IV.  Sanshiry,  for  appellees. 


Metzer  v.  The  State. 

fl57  564  Evidence. — Cross  Examination. — Conversation, — Criminal  Law, — ^Whcre,  on 
the  trial  of  an  indictment  for  larceny  in  the  stealing  of  a  coat,  a  witness  on  ex- 
amination in  chief  has  detailed  part  of  a  conversation  with  the  defendant,  ia 
relation  to  the  subject-matter  of  the  action,  on  cross  examination  it  is  compe- 
tent to  introduce  all  that  was  said  in  the  conversation  material  to  the  case. 

A  witness  having  testified,  in  such  an  action,  that  he  had  diarged  &e  de- 
fendant with  having  stolen  the  coat,  it  was  proper  for  the  witness,  on  cross  ex- 
amination, to  give  the  answer  then  made  by  defendant. 
S^ME. — Parol  Evidence, — Record. — If  evidence  of  a  plea  of  guilty  of  a  defend- 
ant before  a  magistrate  on  preliminary  examination  on  a  charge  of  felony  be 
admissible  on  a  final  trial  of  an  indictment  for  such  felony,  parol  evidence  of 
such  plea  should  be  excluded,  until  it  has  been  shown  that  no  entry  thereof 
was  made  by  the  nfagistrate. 

APPEAL  from  the  Wayne  Criminal  Court 
Downey,  J. — ^The  appellant  was  indicted  of  larceny  for 
stealing  a  coat  of  the  alleged  value  of  ten  dollars^  and  on 
plea  of  not  guilty  was  tried  by  a  jury,  and  found  guilty; 
was  denied  a  new  trial,  and  sentenced  to  pay  a  fine  of  five 
dollars  and  be  imprisoned  in  the  state  prison  for  two  years. 
He  appeals,  and  has  assigned  for  error  the  overruling  of  his 
motion  for  a  new  trial.  On  the  trial,  one  Henry  Hill  testi- 
fied, on  behalf  of  the  State,  that  on  Wednesday  after  the 
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coat  was  said  to  have  been  stolen,  he  met  the  defendant 
east  of  Richmond  about  one  and  a  half  miles,  on  the  na- 
tional road,  and  recognized  the  coat  as  the  coat  of  Albert 
Hill,  which  the  defendant  then  had  on,  and  that  the  witness 
then  told  defendant  that  it  was  the  coat  of  said  Albert  Hill, 
and  that  it  had  been  taken  or  stolen  from  the  said  Albert ; 
and  on  the  cross  examination  of  said  witness,  the  defendant 
asked  said  witness  if  said  defendant  did  not  tell  him  in  said 
conversation,  and  as  a  part  thereof,  that  he,  defendant,  had 
purchased  said  coat  in  Richmond;  to  which  question  and 
evidence  the  State  objected,  and  the  court  sustained  the 
objection.  To  this  ruling  of  the  court  the  defendant  ex- 
cepted. Counsel  for  the  appellant  contends  that,  as  the  State 
introduced  evidence  of  part  of  the  conversation,  he  had  then 
the  right,  on  cross  examination,  to  go  fully  into  all  that  was 
said  in  the  conversation  material  to  the  case.  The  fact  that 
the  coat  was  found  in  the  defendant's  possession  soon  after 
it  had  been  stolen,  required  that  the  defendant  should  ex- 
plain how  he  came  by  it,  and  what  he  said  in  that  conversa- 
tion, and  proposed  to  be  proved,  was  competent  to  go  to 
the  jury  for  what  it  was  worth  as  evidence  for  that  purpose. 
It  is  a  general  rule  that  when  part  of  a  conversation,  admis- 
sion, or  confession  has  been  given  in  evidence  against  a 
party,  he  may,  on  a  cross  examination,  or  by  fresh  evidence 
from  his  own  witnesses,  prove  the  residue  of  the  same  con- 
versation, admission,  or  confession,  so  far  as  it  relates  to  the 
same  transaction.  The  proposed  cross  examination  was 
proper,  and  should  have  been  allowed;  that  it  was  designed 
to  prove  what  the  prisoner  said  in  his  own  favor,  was  no  ob- 
jection to  it.  Those  parts  of  a  conversation  or  confession 
which  are  against  a  party  cannot  be  given  in  evidence,  with- 
out opening  the  door  for  those  parts  which  are  favorable  to 
him,  and  they  may  be  called  out  by  a  cross  examination  of 
the  same  witness  by  whom  the  unfavorable  parts  have  been 
narrated,  i  Greenl.  Ev.,  sees.  20i,  2i8^  449;  Rouse  v.  Whited^ 
2$  N.  Y.  170. 
The  State  offered  to  prove  by  parol  that  when  the  de- 
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fendant  was'  arrested  and  taken  before  the  mayor  for  a  pre- 
liminary examination^  the  affidavit  was  read  to  him,  and 
that  he  pleaded  guilty  thereto.  The  defendant  objected  to 
this  evidence,  because,  if  such  was  the  &cty  it  should  be 
proved  by  the  mayor's  record  of  such  proceeding  and  plea. 
The  court  overruled  the  objection,  and  the  evidence  was 
given,  to  which  the  defendant  excepted.  If  there  was  a 
plea  of  guilty,  under  the  circumstances;  we  should  presume 
that  it  was  entered  on  the  docket,  as  it  would  have  been  the 
mayor*s  duty  to  have  so  entered  it  on  his  docket  Until  it 
had  been  shown  then  that  there  was  no  such  entry  made  by 
the  mayor,  we  think  the  pared  evidence  should  have  been 
excluded.  It  is  a  familiar  rule  of  law  that  parol  evidence  is 
not  admissible  to  prove  that  which  legally  exists  of  record. 
I  Greenl.  Ev.,  sec.  96.  We  decide  nothing  as  to  the  admis- 
sibility or  effect  of  the  confession  or  plea  of  guilty  before 
the  mayor,  if  any  such  confession  or  plea  was  made. 

The  judgment  Is  reversed,  and  the  cause  remanded,  to  be 
certified  to  the  warden  of  the  $tate  prison. 

T.  %  Study,  for  appellant 

D.  W.  Mason  and  B.  W.  ffafina,  Attorney  Genenli  for 
the  State. 
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KAUAOAD.-^A^^fVfnafwm  U.^PiiUtan,'^Notice,^A,  petidon  to  tbe  board  of 
commissioners  of  a  county  to  make  an  appropriation  of  xnooey,  by  levying  a 
special  tax,  to  aid  in  the  oonstniction  of  a  railroad,  and  the  notices  of  elec- 
tion on  the  subject  of  the  proposed  appropriation,  must  specify  the  amount  of 
money  to  be  appropriated. 

Same. — Per  Centum  of  Taxables, — A  certain  per  oent  on  the  taraUe  propeity 
of  the  county  is  not  a  specific  amount.    WoRDEN,  J.,  dissented. 

Same. —  Time  of  Levy, — The  statute  (3  Ind.  Stat.  389)  providing  that  the  board 
of  commissioner  shall  levy  a  special  tax  to  aid  in  the  coostmction  of  a 
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railroad,  at  their  regular  Jane  se&fiioa,  is  mandatoij,  and  a  levy  at  any  other 
time  is  void. 

Same. — Forfeiture, — Said  statute  provided  that  "  a  failure  on  the  part  of  the 
railroad  company  to  commence  work  upon  the  railroad  in  said  county  within 
one  year  from  the  levying  of  such  special  tax/'  etc.,  "  shall  forfdt  the  rights 
of  such  company  to  such  donation." 

Held,  that  the  railroad  company  must  commence  work  in  good  faith,  with  the 
honest  purpose  of  constructing  the  road  within  a  reasonable  time,  taking  into 
consideration  the  extent  and  character  of  the  woik  to  be  done;  and,  that  to 
do  wotk  manifestly  to  evade  forfeiture,  is  not  "  to  commence  work  ^  within 
the  meaning  of  the  statute. 

Same. — Election. — Registry  Law, — Repeal  of  Statute, — ^Wherethe  statute  under 
which  an  election  was  held  provided,  that  the  last  preceding  registry  of  voters 
should  govern,  and  prior  to  the  day  of  election,  the  law  requiring  a  registry 
was  repealed; 

Held,  said  election  being  held  without  regard  to  said  registry,  that  it  was  a  valid 
election. 

Same. — Ballot, — ^Where  the  statute  prescribed  that  the  ballots  used  in  voting 
upon  the  question  of  an  appropriation  by  a  county  or  township,  to  aid  in  the 
construction  of  a  railroad,  should  contain  the  words, ''  for  the  railroad  appro- 
priation;"  and,  at  the  election,  a  large  portion  of  the  ballots  cast  and  counted 
contained  only  the  words  "  for  the  railroad;" 

Held,  that  the  casting  and  counting  of  such  ballots  was  an  irregularity  which 
would  not  affect  the  validity  of  the  election. 

SAMR,—NUiee,'^Mvidemce.^Skeriff*s  Rettrnt^-^The  certificate  of  the  sheriff 
that  he  has  posted  notices  of  election  in  ten  public  places  in  the  township,  is 
not  defective  for  not  specifying  the  places,  and  sach  certificate  is  prima  facie 
evidence  that  notices  have  been  posted  in  ten  public  places  in  said  township. 
If,  in  fact,  notices  of  an  election  be  not  posted  in  ten  public  places,  as  pre- 
scribed by  the  statute,  the  election  will  be  invalid. 

APPEAL  from  the  Miami  Circuit  Court 

BusKiRK,  C.  J. — ^The  appellees  filed  their  complaint  in  the 
court  below^  against  the  appellants,  to  enjoin  the  collection 
of  a  tax  levied  in  Jefferson  township,  Miami  county,  Indi- 
ana, in  pursuance  of  a  vote  of  the  citizens  of  said  township, 
to  aid  in  the  construction  of  the  Detroit,  Eel  River,  and 
Illinois  Railroad  through  said  township.  A  temporary  in- 
junction^  restraining  the  collection  of  said  tax,  was  granted 
by  the  court  below,  from  which  this  appeal  is  taken.  The 
following  are  the  reasons  set  out  in  the  complaint,  why  the 
collection  of  the  said  tax  should  be  enjoined : 

1st    That  neither  the  petition,  which  was  presented  to  the 
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board  of  commissioners,  nor  the  notice  issued  by  the  auditor, 
properly  specified  the  amount  to  be  appropriated  by  said 
township  to  aid  in  the  construction  of  the  said  railroad. 

2d.  That  no  legal  notice  was  given  of  the  said  vote,  or 
of  the  time  and  place  of  holding  said  election. 

3d.  That  the  certificate  of  the  sheriff  as  to  the  posting 
up  of  said  notices  of  the  said  election  in  the  said  township 
was  defective,  because  it  did  not  specify  the  places  at  which 
he  posted  them,  so  that  it  could  be  ascertained  whether  they 
were  public  places. 

4th.  That  the  notices  were  not  posted  up  in  ten  pubhc 
places  in  said  township. 

5th.  That  there  was  a  large  portion  of  the  ballots  which 
were  cast  and  counted  in  favor  of  said  appropriation,  on 
which  were  written,  "  For  the  railroad,"  instead  of  "  For  the 
railroad  appropriation." 

6th.  That  there  was  no  registry  of  the  qualified  voters 
of  said  township  at  said  election,  nor  was  the  last  preceding 
registry  before  the  said  board  of  election. 

7th.  That  the  tax  was  levied  in  July,  187 1,  when  it  does 
not  appear  that  there  was  a  legally  called  session  of  the 
board,  and  when  the  act  of  May  12th,  1869,  required  that 
such  tax  should  be  levied  at  the  regular  June  session  of  the 
board. 

8th.  That  no  work  had  been  done  in  the  said  township 
in  the  construction  of  the  said  road  within  one  year  firom 
the  time  of  levying  the  special  tax. 

We  will  dispose  of  the  objections  urged  in  the  order  in 
which  they  are  stated. 

Did  the  petition  specify  the  amount  of  money  which  was 
to  be  appropriated  to  aid  in  the  construction  of  said  road? 
The  amount  asked  for  in  the  petition^  and  that  stated  in  the 
notice,  was  "  two  per  cent,  upon  the  taxables  of  said  town- 
ship."   The  first  section  of  said  act  reads  as  follows : 

''Section  i.  Beii  enacted  by  the  General  Assembly  of  the 
State  of  Indiana,  That  whenever  a  petition  shall  be  presented 
to  the  board  of  commissioners  of  any  county  in  this  State, 
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at  any  regular  or  special  session  thereof,  signed  by  one  hun- 
dred or  more  freeholders  of  said  county,  asking  said  board 
to  make  an  appropriation  of  money  to  aid  a  railroad  com- 
pany, named  in  such  petition,  then  duly  organized  under 
the  laws  of  this  State,  in  the  construction  of  a  railroad  in  or 
through  such  county,  or  whenever  such  a  petition  shall  be 
presented  to  such  board  of  commissioners  as  aforesaid, 
signed  by  twenty-five  freeholders  of  any  township  of  such 
county,  asking  such  township  to  make  an  appropriation  of 
money  to  aid  a  railroad  company  named  in  such  petition, 
and  then  duly  organized  as  aforesaid,  in  constructing  a  rail- 
road in  or  through  such  township,  by  taking  stock  in  or 
donating  money  to  such  company  to  an  amount  specified  in 
such  petition,  not  exceeding,  however,  two  per  centum  upon 
the  amount  of  the  taxable  property  of  such  county  or  town- 
ship, as  the  case  may  be,  on  the  tax  duplicate  of  the  county, 
delivered  to  the  treasurer  of  the  county  for  the  preceding 
year,  it  shall  be  the  duty  of  such  board  of  commissioners, 
after  being  satisfied  ^hat  such  petition  has  been  properly 
signed  by  the  requisite  number  of  freeholders  of  such  county 
or  township,  as  aforesaid,  to  cause  the  same  to  be  entered  at 
full  length  upon  the  records." 
The  third  section  of  said  act  reads  as  follows : 
"Sec.  3.  The  auditor  of  such  county  shall  immediately 
give  notice,  to  be  published  for  at  least  four  weeks  succes- 
sively in  some  newspaper  of  general'  circulation  in  the 
county,  or  if  none  be  published  therein,  in  some  newspaper 
most  convenient  thereto,  and  by  printed  handbills,  to  be 
posted  in  three  public  places  in  each  township  of  the  county 
where  a  county  appropriation  is  prayed  for,  or  in  ten  public 
places  in  the  particular  township  where  a  township  appro- 
priation is  prayed  for  in  the  petition.  Said  handbills  shall 
be  posted,  by  the  sheriff  of  the  county,  three  weeks  prior 
to  the  day  fixed  for  taking  the  vote  of  the  county  or  of  the 
particular  township  named  in  said  petition,  as  the  case  may 
be,  and  the  same,  as  well  as  said  newspaper  publication,  shall 
notify  the  qualified  voters  of  the  county  or  of  the  particular 
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township,  as  the  case  may  be,  that  the  polls  will  be  opened 
on  the  day  fixed  by  the  order  of  the  board  of  commission- 
ers, at  the  several  voting  places  in  the  county,  or  in  the 
township,  as  the  case  may  be,  to  take  the  votes  of  the  legal 
voters  thereof  upon  the  subject  of  such  county  or  township 
aiding  in  the  construction  of  the  railroad  named  in  such 
petition,  to  an  amount  to  be  specified  in  such  notice ;  and 
the  auditor  of  the  county  shall  make  his  official  certificate 
that  said  notice  was  published,  and  said  sheriff  shall  make 
his  like  certificate  that  said  handbills  were  posted  as  required 
by  this  act,  which  certificates  shall  be  entered  upon  the 
records  of  the  board  of  commissioners,  and  shall  be  suffi- 
cient evidence  of  the  facts  therein  stated/' 

It  will  be  observed  that  the  first  section  requires  that  the 
petition  shall  specify  the  amount  to  be  appropriated,  not, 
however,  exceeding  two  per  centum  upon  the  amount  of  the 
taxable  property  of  such  county  or  township  on  the  tax 
duplicate  of  the  county,  delivered  to  the  treasurer  of  the 
county  for  the  preceding  year.  * 

It  is  required  by  the  third  section,  that  ''the  amount  shall 
be  specified  in  the  notice/' 

The  petition  did  not  specify  any  amount  It  asked  for 
two  per  cent  on  the  taxable  property  of  the  township.  Two 
per  cent,  upon  the  taxables  of  the  township  is  a  ^>ecific 
proportion,  but  not  a  specific  amount  The  amount  of  tax- 
ables varies  every  year,  and  the  amount  would  not  be  the 
same  in  any  two  successive  years.  No  year  is  mentioned  in 
the  petition,  and  it  might  mean  the  current  year,  or  the  year 
preceding,  upon  which  the  tax  had  recently  been  paid.  This 
uncertainty  is  fatal.  It  is  the  amount  that  is  required  to'be 
specific,  and  not  the  per  centum.  la  the  first  section  of  the 
said  act  a  clear  distinction  is  made  between  the  amount  and 
the  per  centum,  for  it  is  provided  that  the  amount  shall  be 
specified,  which  amount  shall  not  exceed  two  per  centum 
upon  the  taxable  property  of  the  preceding  year.  It  is 
maintained  by  the  appellants,  that  ''that  is  certain  which 
can  be  nnade  certain."    We  do  not  think,  from  the  language 
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used  in  the  first  and  third  sections  of  the  act  under  consid- 
eration, that  the  legislature  intended  that  the  tax-payers 
should  be  required  to  go  to  the  tax  duplicate  and  ascertain 
the  amount  of  the  taxables,  and  then  make  a  calculation  to 
ascertain  the  amount  to  be  assessed.  The  amount  is  imper- 
atively required  to  be  specified,  but  there  is  a  limitation 
placed  upon  the  board,  by  providing  that  such  amount  shall 
not  exceed  two  per  cent  of  the  taxables  upon  the  duplicate 
for  the  preceding  year.  When  the  amount  of  the  appropria- 
tion is  stated  in  the  petition  and  the  notice,  in  dollars  and 
cents,  the  tax-payers  will  know  the  extent  of  the  burden 
they  are  asked  to  assume.  The  State,  ex  reL  Lexington^  etc,^ 
R,  R.  Co.,  V.  Saline  County  Court,  45  Mo.  242 ;  The  State  v. 
Saline  County  Court,  48  Mo.  39a 

.  It  was  said  in  Adriance  v.  McCafferty,  2  Rob.  N.  Y.  153, 
that  "where  a  statute,  in  effect,  strips  an  individual  of  his 
property  or  title,  or  which  in  any  way  affects  the  same,  its 
requirements  must  be  strictly  complied  with  to  enable  par- 
ties purchasing  to  acquire  a  title.  Moreover,  the  require- 
ments of  the  statute  are  the  very  conditions  upon  which  the 
owner  is  divested  of  his  jtitle  and  property ;  and  it  does  not 
lie  with  the  court  to  consider  whether  the  statute  was  rea- 
sonable, or  whether  the  notice  in  this  case  nearly  complied 
with  the  act;  but  whether  the  provisions  of  the  statute  have 
been  literally  pursued  and  strictly  complied  with.  The  two 
cases  {Culver  v.  Hayden,  i  Vt  359,  and  cases  therein  cited, 
and  Spear  v.  Ditty,  9  Vt  282)  cited  in  the  plaintiff's  points 
establish  this  view."    See  Blackwell  Tax  Titles,  213. 

The  cases  of  Wheeler  v.  Mills^  40  Barb.  ^44,  and  Bunner 
V.  Eastman,.  50  Barb.  639,  are  very  much  in  point,  and  fully 
sustain  the  views  above  expressed. 

We  are  of  the  opinion  that  the  petition  and  the  notice 
were  fatally  defective,  for  not  specifying  the  amount  of  the 
appropriation.  This  disposes  of  the  first  and  second  objec- 
tions. 

As  to  the  third  objection,  we  are  of  the  opinion  that  the 
certificate  of  the  sherifi^  that  he  had  posted  up  the  notices  in 
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ten  public  places  in  the  township,  is  prima  facie  evidence  of 
the  fact  While  it  would  be  the  better  practice  for  the 
sheriff  in  his  certificate  to  state  at  what  places  he  posted  the 
notices,  we  do  not  think  that  the  certificate  would  be  defec- 
tive for  the  failure  to  so  state. 

We  are  of  the  opinion  that  the  fourth  objection,  if  true  in 
fact,  would  be  fatal  to  the  validity  of  the  election,  as  the 
third  section  imperatively  requires  that  the  notices  must  be 
posted  in  ten  public  places  in  the  township.  There  must  be 
a  strict  and  rigid  compliance  with  this  plain  and  undoubted 
requirement  of  the  statute. 

We  are  of  the  opinion  that  there  is  nothing  in  the  fifth 
objection.  It  is  provided  in  the  second  section  of  said  act, 
that  the  judges  and  inspectors  of  elections  shall  be  gov- 
erned in  the  reception  of  votes  by  the  laws  then  in  force 
regulating  general  elections.  No  special  registry  shall  be 
required  as  preliminary  to  the  elections  prescribed  by  this 
act,  but  the  last  preceding  registry  shall  govern.  Such  an 
irregularity  at  a  general  election  would  not  afifect  the  validity 
of  the  election.  See  sections  14  and  15  of  the  act  for  con- 
testing elections,  i  G.  &  H.  318;  Gass  v.  TTte  State ^  exttL 
Clark,  34  Ind.  425. 

There  is  nothing  in  the  sixth  objection.  The  vote  was 
taken  on  the  7th  day  of  August,  1869.  The  registry  kw 
was  repealed  on  the  13th  day  of  May,  1869.  3  Ind.  Stat  235. 

We  are  of  the  opinion  that  the  seventh  objection  is  valid 
and  is  fatal  to  the  validity  of  the  levy  of  the  special  tax* 
The  twelfth  section  of  said  act  reads  as  follows : 

"Sec.  12.  If  a  majority  of  the  votes  cast  shall  be  in  fovor 
of  such  railroad  appropriation,  the  board  of  county  commis- 
sioners, at  their  ensuing  regular  June  session,  shall  grant  tiie 
prayer  of  said  petition,' and  shall  levy  a  special  tax  of  at  least 
one-half  the  amount  specified  in  said  petition,  but  not  ex- 
ceeding one  per  centum  upon  the  real  and  personal  property 
in  the  county  or  township,  as  the  case  may  be,  liable  to  tax- 
ation for  state  and  county  purposes,  which  tax  shall  be  col- 
lected in  all  respects  as  other  taxes  are  collected  for  state 
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and  county  purposes;  and  if  the  sum  so  levied  shall  not  be 
equal  to  the  amount  specified  in  said  petitloni  then  the  resi- 
due thereof  shall  be  levied  by  said  board  of  county  commis- 
sioners at  the  June  session  of  the  following  year/* 

The  above  section  provides  that  "the  board  of  county 
commissioners,  at  their  ensuing  regular  June  session,  shall 
grant  the  prayer  of  the  said  petition,  and  shall  levy  a  special 
tax  of  at  least  one-half  of  the  amount  specified  in  said  peti- 
tion." It  is  also  provided  in  the  latter  clause  of  said  section, 
"  and  if  the  sum  so  levied  shall  not  be  equal  to  the  amount 
specified  in  said  petition,  then  the  residue  thereof  shall  be 
levied  by  said  board  of  county  commissioners  at  the  June 
session  of  the  following  year." 

We  think  that  it  is  very  manifest  that  the  legislature  in- 
tended that  the  levy  should  be  made  at  the  regular  June 
session,  and  at  no  other  time.  In  our  opinion,  it  is  manda- 
tory, and  not  directory.  If  it  should  be  ascertained  within  a 
month  after  the  first  levy  at  the  regular  June  session  that  the 
sum  levied  was  not  equal  to  the  amount  specified  in  the 
petition,  the  residue  could  not  be  levied  at  any  intermediate 
regular  session.  It  can  only  be  done  at  the  next  regular 
June  session.  There  is  no  power  given  to  make  the  levy  at 
any  other  time  than  at  the  regular  June  session.  It  was 
said  by  this  court,  in  Eftglish  v.  Smock^  34  Ind.  115,  that  **  the 
board  of  commissioners  is  a  court  of  inferior  and  limited 
jurisdiction,  and  it  is  well  settled,  both  on  principle  and  by 
authority,  that  where  statutory  powers  are  conferred  on  such 
a  tribunal,  and  a  mode  of  executing  those  1  powers  is  pre- 
scribed, the  course  pointed  out  must  be  strictly  pursued,  or 
the  acts  of  such  court  will  be  coram  non  judice  and  void. 
When  such  a  court  has  been  entrusted  with  the  exercise  of 
discretionary  powers,  and  the  acts  done  are  within  the  power 
conferred,  and  have  been  performed  in  good  faith,  then  no 
court  possesses  the  power  to  interfere  with  or  control  such 
discretion." 

This  leaves  for  our  consideration  and  decision  the  eighth 
objection.    The  i8th  section  of  said  act  reads  as  follows: 
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"Sec.  1 8.  A  &ilure  on  the  part  of  the  raUroad  company 
to  commence  work  upon  the  railroad  in  said  county  withio 
one  year  from  the  levying  of  such  special  tax,  or  failure  to 
complete  such  railroad  ready  for  use  within  three  ye9rsirom 
such  levying,  shall  forfeit  the  rights  of  such  company  to  such 
donation,  unless  the  county  commisfuoners,  for  good  cause 
shown,  shall  give  not  to  exceed  one  year's  further  time  in 
which  to  complete  the  same,  and  the  money  raised  by  said 
special  tax  shall  go  into  the  general  funds  of  the  county  or 
township,  as  the  case  may  be,  and  be  used  accordingly."  . 

The  railway  company,  by  answer,  denied  the  truth  of  the 
allegations  contained  in  the  complaint  in  reference  to  the 
failure  of  the  company  to  commence  work  upon  the  raUroad 
within  said  township  within  one  year  from  the  levying  of 
the  tax.  Affidavits  and  counter  affidavits  were  filed.  An 
affidavit  was  filed  by  the  appellees,  which  was  made  by 
eighteen  citizens  and  tax-payers  of  said  township,  in  which 
it  is  stated,  "that  for  more  than  one  year  after  the  levying  of 
such  railroad  tax,  to  wit,  for  more  than  one  year  after  Ae 
15th  of  June,  1870^  said  railroad  company  failed  to  com- 
mence any  work  on  said  road  within  said  county  of  Miamii 
nor  was  any  work  commenced  on  said  railroad  from  the  said 
15th  of  June,  1870,  until  the  ist  day  of  March,  1872,  in  said 
county  of  Miami.  Said  affiants  further  say,  as  they  are  in- 
formed and  believe,  one  Harrison  Grimes,  a  resident  and 
large  land-holder  of  Union  township,  in  said  Miami  county 
(which  township  is  not  subject  to  any  such  railroad  tax,  being 
on  the  line  of  said  railroad  and  interested  in  the  same),  on  or 

about  the day  of  ^  1871,  by  a  collusion  with  the 

officers  and  stockholders  of  said  railroad  company,  and  for 
the  sole  purpose  of  evading  the  provision  of  section  18  of 
the  railroad  act  of  May  12th,  1869,  and  preventing  a  forfeit- 
ure of  said  tax,  went  on  the  line  where  he  supposed  said 
railroad  line  would  run  and  used  a  plow  or  scraper  less  than 
half  of  one  day;  that  at  the  time  there  had  been  no  letting 
of  the  work  on  said  road;  that  said  line  of  road  was  not 
defined^  no  stakes  had  been  set  by  an  engineer,  and  die 
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work  performed  was  under  no  contract  for  the  construction 
of  said  road ;  and  said  work  was  of  no  value  or  benefit  in 
the  construction  of  said  railroad,  and  done  for  no  other  pur- 
pose than  as  a  pretence  and  to  evade  a  requirement  of  law; 
all  of  which  facts,  as  herein  stated,  are  substantially  true,  as 
said  affiants,  from  their  own  personal  knowledge,  and  from 
the  best  information,  believe  true." 

The  appellants  filed  the  affidavit  of  the  said  Harrison 
Grimes,  who,  upon  oath,  states  that  he  is  a  resident  of 
Miami  county,  Indiana,  and  has  been  for  the  last  five  years; 
that  he  was  employed  to  work,  and  did  work,  for  the  Detroit, 
Eel  River,  and  Illinois  Railroad  Company,  on  the  railroad 
of  said  company,  between  the  first  and  sixth  days  of  June, 
1 87 1,  at  a  point  on  said  railroad  within  the  township  of  Jef- 
ferson, in  said  county  of  Miami ;  that  said  work  was  done 
by  him  and  others  in  his  employ,  and  was  done  in  grading 
the  road  bed  of  said  railroad  and  preparing  it  for  the  ties ; 
that  said  railroad  company  paid  him  for  said  work,  and  he 
gave  a  receipt  to  the  company  for  the  same ;  that  said  work 
is  now  progressing  rapidly  on  said  railroad,  and  bids  fait  to 
be  completed  within  the  next  six  months. 

R.  K.  Charles  and  Samuel  Lewis  filed  affidavits,  in  sub- 
stance the  same  as  that  of  Mr.  Grimes. 

It  will  be  observed  that  Mr.  Grimes  does  not  controvert 
the  truth  of  the  statements  in  the  affidavits  filed  by  the  ap- 
pellees, "that  at  the  time  there  had  been  no  letting  of  the 
work  on  said  road;  that  said  line  of  road  was  not  defined; 
that  no  stakes  had  been  set  by  an  engineer;  and  that  the 
work  performed  was  under  no  contract  for  the  construction 
of  said  road."  Mr.  Grimes,  in  his  affidavit,  studiously 
avoids  stating  how  much  work  he  did,  or  how  much  he  re- 
ceived from  the  company  for  such  work.  He  seems  to  be 
equally  cautious  in  his  statement  that  the  work  was  pro- 
grossing  rapidly.  It  would  have  been  more  to  the  purpose, 
and  far  more  satisfactory,  if  he  had  stated  what  progress 
had  been  made  in  the  construction  of  the  said  road  in  Miami 
county,  and  especially  in  Jefferson  township,  in  said  county. 
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We  are  required  to  give  a  reasonable  and  common-sense 
construction  to  the  eighteenth  section,  and  one  that  will 
fairly  carry  into  effect  the  legislative  intention.  It  is  pro- 
vided that  a  failure  to  commence  work  within  one  year  from 
the  time  of  levying  the  special  tax  shall  work  a  forfeiture, 
unless  the  tiipe  is  extended  by  order  of  the  board  of  county 
commissioners.  What  was  intended  by  the  phrase  ''to  com- 
mence work?"  We  think  that  it  means  that  the  company 
shall  commence  work  in  good  faith,  and  with  the  honest 
purpose  of  constructing  the  road  within  a  reasonable  time, 
taking  into  consideration  the  extent  and  character  of  the 
work  to  be  done.  The  most  favorable  view  that  can  be 
taken  for  the  company  is,  that  Grimes  worked  from  the  ist 
to  the  6th  of  June.  His  &ilure  to  state  how  many  hands  he  had 
employed,  and  how  many  hours  or  days  they  worked,  creates 
a  very  strong  presumption  that  the  time  stated  in  the  affida- 
vit filed  by  the  appellees  was  the  true  time.  We  know  that 
railroad  companies  do  not  commence  the  construction  of 
their  road  beds  until  there  has  been  a  survey  of  the  route; 
until  the  exact  location  of  the  line  has  been  fixed  and  the 
grades  established.  We  cannot  regard  the  work  done  in 
Jefferson  township  as  any  compliance  with  the  plain  and 
undoubted  requirements  of  the  eighteenth  section  of  said  act. 

We  entertain  no  doubt  that  the  levy  of  the  special  tax 
was  illegal  and  void,  and -that  the  decision  of  the  court  be- 
low was  correct. 

The  judgment  is  affirmed,  with  costs. 

WoRDEN,  J.,  concurs  in  the  judgment,  but  is  of  the  opin- 
ion that  the  petition  and  notice  sufficiently  specify  the 
amount  to  be  appropriated. 

y.  Morris,  W.  H.  Withers,  N.  O,  Ross,  and  R.  P.  Ejg^ger, 
for  appellants. 

H.  /.  SMrk,  y.  Mitchell,  L.  Barbour,  and  C.  P.  yacobs,  for 
appellees. 
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On  the  fifteenth  day  of  the  May  term,  1871,  on  motion  of  Hon.  JoiiN  S. 
ScOBEY,  certain  resolutions  and  a  memorial  of  the  bar  of  Decatur  county,  in 
relation  to  the  death  of  Hon.  Andrew  Davison,  formerly  a  judge  of  the 
Supreme  Court  of  Indiana,  were  ordered  to  be  spread  upon  the  record ;  and 
Hon.  James  L.  Worden  responded  on  behalf  of  the  court,  as  follows : 

Gentlemen  of  the  Bar  : — It  affords  me  great  pleasure  to  have  an  oppor- 
tunity, in  responding  on  behalf  of  the  court  to  your  resolutions  and  memorial, 
to  speak  briefly  of  the  eminent,  just,  and  pure  man  who  hhs  passed  away. 

It  was  my  fortune  to  occupy  a  seat  on  this  bench  with  Judge  Davison  for  the 
period  of  seven  years,  from  January,  1858,  to  January,  1865,  and  therefore  I 
had  the  opportimity  of  knowing  him  well,  both  as  a  jurist  and  as  a  man.  A 
purer  or  more  spotless  man  never  graced  the  judicial  ermine.  He  was  never 
known,  from  any  motive  whatever,  whether  of  personal  friendship,  partisan 
considerations,  or  otherwise,  to  swerve  in  the  slightest  degree  from  an  upright 
and  fearless  discharge  of  his  duty  as  a  member  of  this  court,  and  the  adminis- 
tration of  the  law  as  he  found  it  to  exist  He  administered  what  he  believed  to 
be  the  law,  without  considering  where  the  blow  would  fall,  or  who  would  be 
injured  or  benefited  thereby.  In  this  respect,  he  may  well  be  ranked  with  a 
Mansfield,  a  Marshall,  a  Kent,  or  a  Story.  As  a  jurist,  while  he  was 
thoroughly  read  in  all  the  departments  of  law  and  equity,  his  mind  intuitively, 
as  if  peculiarly  formed  for  that  purpose  by  nature,  seized  upon  the  broad  and 
comprehensive  principles  of  the  common  law  as  the  distinctive  field  in  which 
he  delighted  to  revel,  exploring  the  depths  of  its  fotmdations,  and  tracing  the 
entire  fabric  of  its  structure.  He  was,  indeed,  an  eminent  common-law  lawyer 
while  he  was  well  versed  in  every  department  of  jurisprudence. 

Although  the  severe  and  laborious  study  of  the  law  engrossed  the  most  of  his 
time  during  his  youth  and  manhood,  it  is  very  evident  that  he  failed  not  to  feast 
upon  lighter  literature  during  his  hours  of  leisure.  He  was  conversant  with  the 
works  of  most  writers  of  distinction,  and  it  is  believed  that  he  relished  the 
Waverly  series  of  Sir  Walter  Scott  more  than  any  other  writings  of  that  class. 

His  mind  was  cultivated  and  refined,  his  maimers  easy  and  dignified,  without 
the  slightest  approach  to  ostentation ;  and  in  his  intercourse  with  others  he  was 
always  gentlemanly  and  courteous.  He  was  a  genial  companion,  frank,  open- 
hearted,  and  generous.    Those  who  knew  him  best  loved  and  respected  him  most. 

Your  resolutions  and  memorial,  which  are  so  full  and  expressive  that  little  can 
be  added,  will  be  spread  upon  the  order  book  of  this  court. 
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ABATEMENT. 

See  Practice,  8. 

ACCOUNT. 

See  Pleading,  19, 20. 

Partial  Aceotmi  Stated, — Not  Conclu- 
sive.— ^A  partial  statement  of  accounts 
by  the  parties  thereto,  without  arriv- 
ing at  any  balance,  is  not  binding 
upon  them  as  an  account  stated. 
JBouslog  V.  Garrett. 338 

ACTION. 

See  Judgment,  2. 

AFFIDAVIT. 

See  Bill  of  Exceptions,  8;  Crim- 
inal Law,  6;  New  Trial,  2,  3,  5, 
6,9. 

AMENDMENT. 

See  Practice,  14. 

APPEAL. 

5^  Attorney,  5 ;  City,  3;  Criminal 
Law,  6,  II ;  Supreme  Court. 

From  County  Commissioners.  See 
County  Commissioners,  3;  Sol- 
diers, 3;  Turnpike,  ii. 

From  JuiUceef  the  Peace.  See  PRAC- 
TICE* 21 ;  TURNPIKE,  I. 


APPRAISEMENT. 

See  Judgment,  5. 

ARBITRATION  AND  AWARD. 

Justice  of  the  Peace.  ^-  ^risdiction. 
A  submission  to  arbitration  cannot  be 
made  a  rule  of  court  in  the  court  of 
a  justice  of  the  peace.  And  that 
court  has  no  jurisdiction  to  render 
judgment  on  an  award.  Richards 
V.  Reed..* 330 

ASSAULT  AND  BATTERY. 

See  Criminal  Law,  6. 

ASSIGNMENT  OF  ERROR. 

See  Practice,  3,  5,  23,  24;  Supreme 
Court,  3, 4, 11  to  15. 

ATTACHMENT. 

See  Garnishment. 

ATTORNEY. 

Fees.    See  Mortgage,  i,  2. 

I.  Client. — Bankruptcy. — An  attorney, 
in  transactions  with  his  client,  acts  m 
a  fiduciary  capacity,  and  under  sec- 
tion 33  of  an  Act  of  Congress  en- 
titled, <<An  act  to  establish  a  unifonn 
system  of  bankruptcy,"  etc.,  ap- 
proved March  2d,  1S67,  the  collec- 
tion of  money  by  him  for  his  client 
creates  a  debt  which  an  adjudication 
of  bankruptcy  against  him  does  not 
dischaige,  and  in  an  action  to  recover 
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which  the  plea  of  such  adjudication 
is  bad  on  dcmuner.  Ileffren  v. 
y^yne  ct  al , 463 

2.  Practice, — Construction  of  Statittc. 
Under  section  778  of  the  code,  pro- 
ceedings against  an  attorney  who  re- 
fuses to  deliver  money,  etc.,  are  to  be 
Iiad  upon  notice  and  motion  to  ob- 
tain an  alternative  order  for  the  de- 
livery of  the  money,  etc.,  or,  upon 
failure,  to  show  cause  why  he  should 
not"  be  punished  for  contempt;  but 
said  section  does  not  contemplate 
such  proceedings  in  an  action  of  debt. 

Ibid, 

3.  Sanif, — By  section  779  of  the  code, 
the  court  may  suspend  an  attorney 
from  practice,  but  cannot,  either 
under  that  or  section  778,  suspend  an 
attorney,  unless  the  motion  or  the 
prayer  of  the  complaint  is  therefor, 
and  there  has  been  notice  to  the  de- 
fendant  , Itnd, 

4.  Same, — Defence, — The  refusal  of  an 
attorney  to  pay  over  money  on  de- 
mand is  not,  per  se^  a  breack  of  trust 
or  confidence,  or  cause  of  removal 
or  suspension  from  practice,  and  he 
should  be  permitted  to  show  any 
valid  excuse  or  defence  he  may  have 
in  mitigation  or  justification... ~/^<V/. 

5.  Same. — Appeal, — Effect  of, — yudg- 
ment, — From  the  judgment  of  an  in- 
ferior court  suspending  an  attorney 
from  practice,  an  appeal  lies  to  the 
Supreme  Court,  which,  when  taken, 
stays  all  proceedings  on  the  judg- 
ment; and  the  court  below  has  no 
power  or  authority  to  provide  in  the 
judgment  that  the  appeal  therefrom 
shall  not  stay  said  judgment  of  sus- 
pension  Ibid, 

AUCTION. 

See  Statute  of  Fr.m'ds,  i,  2. 


BALLOT. 
See  Election,  i. 
BANKRUPTCY. 

See  Attorney,  i  ;  Contract,  7. 

I.  Pleading, — ^Where  a  creditor  has  not 
proved  his  debt  in  bankruptcy',  the 
pendency   of  a  petition   in    bank- 


ruptcy, before  the  debtor's  final  dis 
charge,  cannot  be  pleaded  in  bar  of 
an  action  to  recover  the  debt.    Stone 
V.  The  Brookuille  National  Bank. 

284 

2.  Stay  of  Proceedings. — Pending  pro- 
ceedings in  bankruptcy,  an  action  on 
a  provable  claim  may  be  stayed  on 
the  application  of  the  haxUkripUlbid, 

3.  Same. — ^The  court  in  which  proceed- 
ings in  bankruptcy  are  pending  is  a 
proper  court  to  order  the  stay  of  pro- 
ceedings  Ibid. 

4.  Same. — It  is  not  the  duty  of  a  state 
court  to  stay  proceedings  on  being 
advised  that  the  debtor  has  filed  his 
petition  in  bankruptcy r.*~ IHd. 

BANKS  AND  BANKING. 

1.  Deposit  of  Money, — ^Whcn  mosaef  is 
deposited  with  a  banker,  it  is  payable 
on  demand  at  the  bank,  unless  some 
other  agreement  has  been  made  with 
reference  to  its  payment.  McEwat 
et  al.  V.  Davis 109 

2.  Same. — ^The  banker  may  pay  the 
money  upon  an  oral  order,  or  transfer 
it  from  one  account  to  another,  and 
such  oral  order  will  be  a  sufficient  au- 
thority and  justification  for  so  doli^; 
but  the  banker  is  under  no  obligation 
to  act  upon  such  oral  direction.«/SW. 

3.  Same. — By  the  usages  of  the  bank- 
ing business,  the  banker  is  entitled  to 
some  written  evidence  of  the  order  for 
money  upon  payment  thereof.  ...T^fV. 

4.  Same. — A  banker,  it  was  held,  was 
not  bound  to  pay  money  held  for  one 
on  deposit,  on  a  note  held  by  a  tlurd 
person,  upon  the  oral  request  of  the 
depositor,  when  it  was  not  shown 
that  it  was  proposed  to  surrender  the 
note  to  the  banker,  or  to  give  any 
other  evidence  of  the  payment  of  the 
money Ihid, 

5 .  Same. —  Pleading. — Camplautt. — A 
complaint  to  recover  money  deposited 
with  a  banker  should  show  that  some 
form  of  written  evidence  of  payment 
was  offered Ibid. 

6.  Same. — A  banker  will  always  be 
justified  in  making  payments  upon 
the  orders  of  the  person  who  made 
the  deposit,  or  upon  orders  of  joiy 
person  whom  he  designates  as  com- 
petent to  control  it,  until  he  has  ao- 
tice  that  the  ownership  is  claimed  by 
somebody  else,  adversely  to  dthtf  of 
these  parties... 
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7.  Same.^ Axiy  obligation  which  a 
bank  voluntarily  assumes  on  the 
strength  of  a  depositor's  ownership, 
as  by  certification  cf  checks  or  other- 
wise, or  any  obligation  which  has 
been  imposed  upon  it  by  operation  of 
law,  as  by  process  of  garnishment, 
may  be  secured  and  discharged  by 
retention  in  its  possession  of  a  suffi- 
cient sum  from  the  fund  on  deposit 
to  meet  and  acquit  the  same...^/^^. 

8.  StattUe.^TttU  of  Act. —Bank  of 
the  State,— National  Bank.— Mu- 
nicipal Taxes, — The  following  title : 
'*An  act  to  provide  for  the  assess- 
xneht  and  collection  of  taxes  on  the 
shares  of  stock  owned  in  banks  and 
banking  associations  doing  business 
ia  this  State,"  is  sufficient  to  cover 
this  provision  in  the  act :  "  Nothing 
in  tins  or  any  other  act  shall  be  so 
construed  as  to  authorize  (he  taxation 
of  stock  in  the  Bank  of  the  State  of 
Indiana,  or  any  national  bank,  for 
municipal  purposes."  Acts  of  1867, 
p.  216.  The  City  of  Evansville  et 
al.  v.  Bayard, 450 

9.  City  of  Evansville.  —  National 
Banks. —  Municipal  Taxes, — This 
provision  applies  to  the  city  of  Evans- 
ville, acting  under  a  special  charter, 
whidi  is  nradified  by  the  provision  in 
the  charter  of  the  Bank  of  the  State, 
exempting  its  capital  stock  from  mu- 

^  nicipal  taxation,  and  by  said  provi- 
sion of  said  act  of  1867,  so  that  such 
city  now  stands,  in  this  respect,  on 
an  equality  with  the  other  cities  of 
the  State,  and  it  cannot  tax  the  shares 
of  the  capital  stock  in  a  national 
bank  for  municipal  purposes... ..T^iV/. 

BASTARDY. 

I.  Entry  of  Provision  for  Child. — 
Violation  of  Promise, — Complaint  to 
Vacate  Entry, — In  a  prosecution  for 
bastardy,  the  relatrix,  on  the  29th 
day  of  September,  1868,  appeared  in 
optxi  court  and  acknowledged  that 
satisfactory  provision  had  been  made 
for  the  maintenance  of  the  bastard 
child;  and  an  entry  was  made  there- 
of, and  the  prosecution  was  dismiss- 
ed. On  the  loth  day  of  December 
thereafter,  the  relatrix  filed  her  com- 
plaint, verified,  and  a  motion  to  set 
aside  this  entry  and  dismissal  of  the 
prosecution,  on  the  ground  that  the 
oonstderatioa  of  her  consent  to  such 


entry  was  the  promise  of  the  defend- 
ant to  marry  her  on  the  5th  day  of 
November,  1868,  which  she  had  re- 
lied on ;  but  that  he  had  failed  and 
refused  to  fulfil  his  promise,  and  had 
never  intended  to  do  so. 
Hcldf  that  the  facts  stated  w^ere  not  suf- 
ficient on  demurrer.  Noble  v.  T/td 
State^  ex  rel.  Hines 352 

2.  Pleading, — Answer, — Provision,  by 
Payment  of  Money, — ^An  answer,  al- 
leging that  the  consideration  of  the 
entrv  and  dismissal  was  the  payment 
by  defendant  to  her  of  a  certain  sum 
of  money  was  held  good Ibid, 

3.  Same,  —  Answer,  —  Recovery  on 
Promise, — An  answer  that  the  rela- 
trix had  brought  suit  upon  the  prom- 
ise of  marriage  and  recovered  a  j  udg- 
ment  for  a  certain  amount  against  the 
defendant  was  also  held  sufficient. 

Ibid, 

BILL  OF  EXCEPTIONS. 

^^  Criminal  Law,  3,  4,  13;  Prac- 
tice, 10. 

1.  Evidence, — ^Wherc  a  bill  of  excep- 
tions does  not  contain  the  evidence, 
but  refers  to  it  in  this  language : 
"Whereupon  the  plaintiff  introduced 
the  following  evidence,  to  wit :  (see 
pages  8  to  18  inclusive),  and  where- 
upon the  defendant  introduced  the 
following  evidence,  to  wit:  (see 
pages  18  to  28  inclusive),"  the  evi- 
dence forms  no  part  of  the  bill  of 
exceptions,  although  written  in  the 
record  as  indicated  by  the  clerk. 
Stewart  \.  Rankin  et  al l6i 

2.  Same, — yudge. — A  judge  should  not 
sign  a  bill  of  exceptions  in  such  a 
case,  until  the  parol  testimony  has 
been  written  out  in  full  in  such  bill 
of  exceptions,  and  he  has  convinced 
himself  of  its  truth 3id, 

3.  Filing, — A  statement  signed  by  the 
judge,  in  a  bill  of  exceptions,  for  the 
filing  of  which  seventy  days  had 
been  given,  that  the  same  was  '.<  ten- 
dered, prepared,  and  signed  by  the 
court,  within  the  term,  and  within 
the  said  seventy  days  given,"  did  not 
show  that  the  bill  of  exceptions  was 
filed  within  the  time  allowed.  Sti- 
vers et  al,  s,  McConnell, 240 

4.  Evidence, — Where  this  court  cannot 
tell  from  the  bill  of  exceptions 
whether  or  not  it  contains  all  the  evi- 


6i4 


INDEX. 


dcncc,  the  evidence  will  not  be  con- 
sidered  md, 

5.  Paragraph  Struck  Out. — ^Where  a 
paragraph  of  an  answer  is  struck  oat 
on  motion,  the  ruling  can  only  be 
presented  for  revj^ew  in  the  Supreme 
Court  by  bill  of  exceptions.  The  /., 
C,  dr»  Z.  JR.  JR.  Co,  V.  Dunden..,-^$g 

6.  Striking  Out, — A  question  as  to 
the  propriety  of  the  action  of  the 
court  in  striking  out  a  paragraph  of 
pleading  con  only  be  presented  to  the 
Supreme  Court  by  bill  of  exceptions. 
IVamer  et  at,  v.  Campbell  et  a/.^og 

7.  Titfie, — A  bill  of  exceptions  must 
appear  by  the  record  to  have  been 
not  only  signed,  but  also  filed,  within 
the  time  limited  by  the  court..... /^iV. 

8.  Affidavit, — Record, — Affidavits  for 
continuance  can  only  become  of  rec- 
ord by  bill  of  exceptions;  and  when 
they  are  only  copied  into  the  tran- 
script as  are  the  other  proceedings, 
they  will  not  be  deemed  part  of  &e 
record  by  the  Supreme  Court.  Ful- 
kerson  v.  Armstrong  et  al. 472 

9.  Time, — Where  by  the  record  it  ap- 
pears that  a  certain  time  was  given  by 
the  court  below,  within  which  to  file 
a  bill  of  exceptions,  it  is  not  sufficient 
that  the  clerk  certify  that  the  filing  of 
the  bill  was  within  the  time  given  by 
the  court,  but  he  must  certify  the  date 
of  filing,  so  that  the  Supreme  Court 
may  determine  whether  it  was  within 
the  time  given..; ,.,Ibid, 

BOND. 

See  Principal  and  Surety,  2;  Re- 
plevin, 2, 3,  4;  Witness,  5. 


CASES  OVERRULED,  CRITICIS- 
ED, AND  EXPLAINED. 

1.  Soldiers, — County  Commissioners,-^ 
Board  of  Comm'rs  of  Clinton  Co.  v, 
McDowell,  30  Ind.  87,  overruled. 
Sims  V.  The  Board  of  Comm^rs  of 
Monroe  Co 40 

2.  Divorce. — AUowemce  to  Wife, — Hart 
V,  Hart,  II  Ind.  384,  explained. 
Harrell  v.  Harrell 185 

3.  Replevin. —  Dismissal  of  Action, — 
Mikesill  v.  Chancy,  6  Ind.  52,  ex- 
plained.  Wiseman  et  al.  v.  Lynn,2^o 

4.  Criminal  Law, —  Record, —  Grand 
yUry. — The  opinion  in  Alley  v.  The 


State,  32  Ind.  476,  ciitidsed.  BmUj 
V.  735^  State ,...438 

5.  Damages, — New  Tried, — SuUtvanv. 
Wilson,  15  Ind.  246,  oremiled 
(WoRDEN,  J.,  dissenHi^).  ^er 
v.'  O'Brien  et  al, .,.301 

6.  County  Commissioners, — Appeal— - 
Hanna  v.  The  Board,  etc,  29  Ind. 
170,  and  Wright  v.  Harris,  29  Ind. 
438,  criticised.  Bosky  et  al,  t.  Ack- 
eLnire  et  al, ...<......... ......536 

CIRCUIT  COURT. 

5<rir  Judge,  2;  Jurisdiction,  2. 

aTY, 

See  Contract,  4;  Electiok,  2. 

1.  Street  Improvement, — Z*«.— The 
cost  of  a  street  improvement  made 
by  order  of  the  cammos  coondl  of  t 
city  is  not  a  lien  upon  the  real  estate 
liable  to  assessment,  until  the  esti- 
mate has  been  made;  and  the  lien 
does  not  relate  back  to  the  time  vhen 
the  work  was  commenced.  Jtma  d 
al.  V.  Schulmeyer • 119 

2.  Same, — Evidence.'^Y2Sfk  eridence 
b  not  admissible  to  show  that  at  the 
time  of  the  execution  of  a  deed  of 
conveyance  of  real  estate,  and  of  a 
mortgage  thereof  by  the  vendee  to 
secure  unpaid  purchase-money,  the 
vendor  agreed  to  pay  for  street  im- 
provements then  in  progress,  and  for 
which  the  real  estate  would  be  liahk 
to  assessment ;  and  especially  is  sodi 
evidence  inadniissS)te  where  the 
mortgage  contained  an  agreement  00 
the  part  of  the  mortgagor  \q  keep  all 
legal  taxes  and  ch^es  against  the 
real  estate  paid  as  the  same  became 
due ^....JW^- 

3.  Annexation  of  Territory,— Coimt/ 
Commissioners.'-'Appeal,-^^  «ff»! 
lies  from  the  decision  of  a  board  of 
county  commissioners  annexing  con- 
tiguous territoiy  to  a  city.  Oljff>I 
Indianapolis  v.  Sturm  et  «/.-«• '5? 

4.  Drainage,^l\i!t  Cty  of  Indianapolis 
V,  Lawyer,  38  Ind,  348,  adhered  ft). 
The  City  if  Indianapkis  v.  TattJ^i 

5.  License-Spirituous  Liquors.—Oi; 
Ordinaiue,— Constitutional  IfSf.- 
A  city  ordinance,  passed  una«'  "^; 
authority  of  the  statute  {3  ^^  ^' 
63),  requiring  dealers  of  intoxicating 
liquois  within  the  city  to  jt^xet  a 
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Kcense  to  retail  and  to  pay  therefor, 
is  not  nnconstitational.  WUey  v. 
Owens, 429 

6.  Same, — Taxes, — ^The  State  may,  for 
revenue  purposes,  in^pose  a  license  fee 
for  the  carrying  on  of  particular 
branches  of  business,  and  may  confer 
the  right  upon  a  city,  though  the  pay- 
ment of  the  license  fee  operate  inci- 
dentally as  a  tax  upon  the  dealer  or 
consumer Ibid, 

7.  Same, —  General  Law* — That  the 
same  license  fee,  as  a  tax,  is  not  re- 
quired by  aU  the  cities  in  the  State, 
is  no  valid  objection  to  the  law  con- 
ferring the  power  on  the  common 
council  to  pass  such  ordinance,  or  to 
flie  ordinance  itself;  for,  though 
taxes  must  be  uniform  throughout  the 
city  levying  them,  they  need  not  be 
the  same  throughout  different  cities. 

Ihid, 

8.  Same, — Amount  of  License  Fee, — 
The  exaction,  by  a  city,  of  license 
money  in  the  sum  of  five  hundred 
dollars  of  each  retail  dealer  of  in- 
toxicating liquors,  cannot  be  consid- 
ered, as  a  matter  of  law,  unreason- 
able or  objectionably  prohibitory./^. 

CONSIDERATION. 

5;^^  Contract,  S;  Mortcsage,;. 

CONSTITUTIONAL  LAW, 

See Orrv,  5  to  8;  Corporation,  1  to4; 
F£es  and  Sazaries,  3 ;  Railroad, 
16, 17;  Supreme  Court,  17. 

CONTRACT. 

See  Damages;  Fraud;  Garnish- 
ment; Mortgage,  1,2;  Railroad, 
7, 8;  Warranty. 

1.  Indemnity, — A.>  at  the  request  of 
B.,  borrowed  of  C.  a  certain  sum  of 
money,  and  gave  C.  his  note  for  the 
same.  A.,  as  previously  agreed,  then 
let  B.  have  the  money,  and  B.  made 
his  note  to  A.  for  the  same. 

Held,  that  A.  did  not  hold  the  note  of 
6.  as  an  indemnity,  and  he  could  re- 
cover of  B.  on  his  note  without  hav- 
ing himself  made  payment  to  C. 
Yancy etaLy,  Teteret  at, 305 

2.  Rescission, — An  agreement  indorsed 
upon  a  deed  for  an  interest  in  a 
patent  right,  that  "all  writings  and 


papers  heretofore  executed  between 
ue  undersigned  concerning  and 
touching  the  within  patent  right  are 
rescinded  and  annulled,"  was  con- 
strued to  include  deeds  of  conveyance 
of  lands,  given  in  consideration  of 
deeds  for  interests  in  the  patent  pre- 
viously executed,  and  to  annul  such 
conveyances  of  land.  Free  v.  Mei- 
kel. 318 

3.  Defective  Work.  —  Acceptance.  — 
/YeadftVi^.  —  Where  a  complaint  al- 
leged that  the  defendant  contracted 
to  build  walls  and  make  the  6oor  for 
a  cellar,  to  be  water-tight,  and  that 
the  plaintiff  was  to  fumiSi  the  cement, 
which  he  had  done,  but,  owing  to  the 
unskilfnhiess  of  the  defend^t;  the 
waUs  and  cellar  floor  were  not  water- 
tight; and  the  answer  averred  that 
the  plaintiff  had  accepted  the  work, 
and  given  his  note  for  the  balance 
unpaid,  which  note  was  made  a  coun- 
ter claim; 

Held,  that  a  reply  was  bad  which  ad- 
mitted the  execution  of  the  note,  but 
averred  its  only  consideration  to  be 
the  contract  to  build  a  cellar  water- 
tight for  the  plaintiff,  who  was  to  fur- 
nish the  cement,  and  that  he  had 
furnished  fifty  barrels  of  cement,  but 
owing  to  the  unskilfolness  of  the 
defendant,  the  cellar  was  not  water- 
tight; the  reply  not  alleging  ihsX  fi% 
barrels  were  sufficient^  or  that  the 
plaintiff  did  not  know  of  the  defect 
m  the  work  when  he  gave  his  note. 
Fetriev.  Crover 343 

4*  Termination  by  Notice.^^Damages, 
Suit  against  a  city  for  damages  for 
violating  a  contract  employing  the 
plaintiff  for  one  year  to  light  the 
street  lamps,  and  authorising  the 
defendant  to  terminate  the  contract 
by  giving  one  neK)nth'8  notice  in 
writing.  The  contract  was  te^- 
nated  by  the  defendant  without  such 
written  notice; 

Ileld^  that  the  following  charge  was 
correctly  given :  "  It  is  of  the  con- 
tract between  plaintiff  and  defendant 
that  the  defendant  should  have  the 
right  to  declare  the  contract  at  an 
end  after  giving  the  plaintiff  one 
month's  notice  in  writing  of  such 
fact;  and  it  is  for  you  to  find  from 
the  evidence  whether  such  notice  was 

S'ven;  then,  after  one  month  from 
e  time  when  such  notice  was  given, 
the  defendant  was  no  longer  lii^Ie  to 
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plaintiff.  But  if  such  notice  was  not 
given,  then  the  plaintiff  is  entitled  to 
such  damages  as  necessarily  resulted 
from  the  refusal,  if  any,  of  the  de- 
fendant to  allow  plaintiff  to  fulfil  his 
contract  in  lighting  the  lamps,  which 
may  be  for  such  loss  as  the  plaintiff 
actually  suffered  by  being  thrown  out 
of  employment  during  the  time,  or 
any  part  thereof,  he  was  employed 
under  the  contract.  Such  notice 
must  have  been  given  by  the  city. 
A  notice  by  a  councilman,  without 
authority  of  the  common  council,  is 
not  such  notice.  But  a  notice  given 
by  the  city  clerk,  thereunto  ordered 
by  the  common  council,  is  sufficient." 
The  City  of  Indianapolis  v.  Biy.yjz 

5.  Specific  Performance, —  Statute  of 
Frauds. — Where  a  father  induced  his 
daughter,  her  husband  and  children, 
to  break  up  their  residence  and  move 
a  long  journey,  at  considerable  ex- 
pense, to  a  place  near  his  home,  that 
he  might  enjoy  their  companionship, 
by  a  promise  to  convey  land  to  the 
^ughter,  and  he,  accordingly,  pur- 
chased and  placed  them  in  possession 
of  land,  upon  which  they  made  valu- 
able improvements,  and  of  which  he 
made  a  deed  of  conveyance  to  his 
said  daughter,  but  had  not  delivered 
it  to  her  when  she  died ; 

Held^  in  an  action  by  the  husband  and 
children  (after  the  death  of  the 
daughter),  against  the  father,  for  spe- 
cific performance  of  the  contract, 
that  there  was  a  good  and  valtiable 
consideration  for  the  contract,  it  was 
not  within  the  statute  of  frauds,  and 
must  be  enforced  in  their  favor. 
Law  Y,  Henry  et  at. -414 

6«  Same, — Demand, — The  father  whol- 
ly denying  any  obligation  to  perform 
said  equitable  contract,  a  demand  of 
him  for  a  deed  was  not  necessary  to 
entitle  the  husband  and  children  to 
maintain  said  action Ibid, 

7.  Hescissi^n, — ^Where  personal  prop- 
erty is  sold,  and  notes  of  a  firm  m 
which  the  vendor  is  a  partner  are  sur- 
rendered to  him  in  payment,  and  by 
a  subsequent  contract  between  the 
vendor  and  his  firm,  the  notes  are 
cancelled,  and  afterward,  the  part- 
nership having  become  bankrupt,  the 
contract  of  sale  is  rescinded,  and  also 
the  contract  between  the  vendor  and 
the  firm,  and  the  purchaser  under  the 
contract  of  sale  agrees  to  file  a  claim 


against  the  estate  of  the  bankrupt 
partnership,  which  one  partner 
agrees  to  see  paid  if  he  lives,  the  re- 
scission of  the  contract  of  sale  is 
complete,  although  the  notes  ddit- 
ered  by  die  purchaser  have  not  been 
returned  to  him,  they  having  been 
destroyed.     Nask  v.  Caywood,,,^^ 

8.  Payment. — Extension  of  Time  tf.-^ 
Consideration. — The  giving  of  addi- 
tional security  by  a  person,  not  a 
party  to  a  promissory  note,  is  a  vain- 

•  able  consideration  for  an  agreement 
by  the  payee  to  extend  the  time  of 
payment  of  such  note.  Trayser  et 
at.  V.  The  Trustees  of  ItuLAAwy 
University  et  al. 556 

CORPORATION. 

See  Banks  and  Banking;  Dtt; 
Draining  Asscx:iATiON;  Estoffel, 
3 ;  Pleading,  9;  Railroad;  Tukk- 

PIKE. 

1.  Constitutiona/ Law,^- A  cowAf  an- 
not,  under  section  6  of  aitide  10  of 
the  constitution,  take  stock  in  any 
incorporated  company  without  pay- 
ing the  money  down ;  and  section  17 
of  the  act  of  May  12th,  1869,  for 
aiding  railroads,  does  not  conffict 
with  this  provision  of  the  constito- 
tion.  J3l*d  of  Comnfrs  of  Crawford 
Co.  V.  Tke  Z.,  N,  A,,  df  St,  I.  Air 
Line  R.  fVi  Co 192 

2.  StocJk  in  Incorporated  Company,— 
County  Commissioners, —  V^^^ — 
All  the  acts  of  county  commissiaoen 
and  the  voters  of  a  county,  in  taking 
steps  to  raise  money  to  take  stock  in 
an  incorporated  company,  vty^ 
tween  themselves,  one  the  principal, 
and  the  other  the  agent;  there  is  no 
contract  with  the  incorporated  com- 
pany, nor  has  she  any  right  in,  cr 
control  over,  the  matter,  until  tke 
'money  is  raised  and  the  stock  taken. 


3.  Same, — Mandate, -—Onit  or  more  of 
the  voters  might,  in  such  case,  main- 
tain a  suit  for  a  mandate  against  the 
coixmiissioners,  to  compel  them  to 
act,  but  the  incorporated  compa^ 
cannot  maintain  sndi  suit. I^ 

4.  5b/»^.— Where  money  is  raised  for 
the  purpose  of  taking  stock  in  a  rail- 
road company,  the  company  canMt 
have  any  of  the  money  until  she  to 
fully  constructed  the  road,  10  ttat 
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cars  shall  pass  over  the  same ;  and  no 
one  but  a  petitioner  or  a  tax-payer 
can  have  a  mandate  to  compel  the 
payment  of  the  money Ibid, 

COSTS. 

See  New  Trial,  14  to  19;  Supreme 
Court,  i. 

I.  Court  of  Common  Pleas. — Recovery 
of  Less  than  Fifty  Dollars, — In  an 
action  on  an  implied  assumpsit,  com- 
menced in  the  common  pleas,  the 
plaintiff  recovered  forty-two  dollars, 
the  amount  claimed  by  him  not  hav- 
ing been  reduced  by  counter  claim 
or  set-off; 

Ileld^  that  the  plaintiff  was  liable  for 
costs.    Stevenson  v.  Ennis, 216 

Z.  Settlement  of  Action,— W^tre  the 
defendant  in  an  action  settles  with 
the  plaintiff,  by  payment  of  his  claim, 
without  any  agreement  as  to  costs, 
the  defendant  is  liable  for  costs,  at 
least  to  the  date  of  the  settlement. 
The  yeffersonville  Railroad  Com- 
pany y,  Weinman 231 

3.  Number  of  Witnesses. — Taxation  of 
Costs, — On  an  appeal  to  the  Supreme 
Court,  it  will  not  examine  the  gen- 
eral bill  of  exceptions  and  compare 
the  statements  of  the  witnesses,  to 
determine  whether  more  than  three 
witnesses  testified  to  the  same  fact,  in 
order  to  decide  a  question  of  the  tax- 
ation of  costs.  The  Z.,  N.  A.,  &* 
St.  L,  Air  Line  R,  W.  Co.  \,  Dry- 
den 393 

4.  Summons  for  Witnesses, — ^On  a  mo- 
tion to  tax  costs,  it  cannot  be  held 
that  nfore  than  one  summons  cannot 
be  issued  for  witnesses  of  the  same 
party,  to  the  same  county,  at  the  same 
tenn  of  the  court. Ibid. 

COUNTY  AUDITOR. 

See  County  Commissioners,  i,  2. 

COUNTY  CLERK. 

Statute.— Certificate  of  Clerk  to  Record, 
Section  283  of  the  code  is  to  be  con- 
struefl  in  connection  with  section  4 
of  the  act  providing  for  the  election 
of  clerks  and  prescribing  some  of 
their  duties,  in  determining  the  suffi- 
ciency of  Jhe  certificate  of  a  clerk  to 


a  record.  Accordingly,  a  certificate 
enumerating  certain  papers  is  not 
sufficient,  if  it  does  not  snow  that  the 
papers  named  are  '<  complete  copies 
of  all  the  papers;"  nor  does  a  certif- 
icate that  "  the  record  entries  of  same 
in  the  above  entitled  cause,  now  on 
file  and  of  record  in  said  office," 
cover  and  embrace  *'  all  the  entries 
of  such  cause."  Wiseman  et  al,  v. 
Lynn,., .250 

COUNTY  COMMISSIONERS. 

See  City,  3;  Corporation,  i  to  4; 
Railroad,  10  to  17;  Soldiers,  i, 
2,  3.  5»  ^^  7 ;  Turnpike,  ii. 

1.  Auditor,  —  Where  the  board  of 
county  commissioners  have  the  power 
to  act  in  relation  to  a  given  matter, 
their  acts  are  valid  and  binding,  even 
though  they  may  be  erroneous,  and 
the  auditor  cannot  refuse  to  issue  his 
warrant  in  accordance  therewith,  un- 
less such  acts  are  appealed  from  and 
legitimately  annulled.  The  State,  ex 
rel,  Fullheart,  v.  Buckles,  Aud„.,2J2 

2.  Same.  —  Mandate.  —  The  writ  of 
mandate  is  a  proper  remedy  to  com- 
pel the  auditor  to  issue  a  warrant  for 
money  allowed  by  the  board  of 
county  commissioners Ibid. 

3.  Appeal. — Relocation  of  County  Seat. 
A  proceeding  before  a  board  of 
county  commissioners  to  relocate  a 
county  seat  is  a  special  proceeding, 
for  a  special  purpose,  based  upon  a 
special  statute  which  gives  no  right 
of  appeal;  and  such  proceeding, 
being  special,  cannot  be  governed  ^ 
the  general  statute  granting  appeals 
Ti  G.  &  H.  253,  sec.  31);  and,there- 
lore,  no  appeal  lies  from  the  decision 
of  the  board  of  county  commission- 
ers therein.  Hanna  v.  The  Board, 
etc.,  29  Ind.  170,  and  Wright  x.  Har- 
ris, 29  Ind.  438,  criticised.  BosUy 
et  al.  V.  Ackelmire  et  al. 536 

COURT. 
Term,    See  PRACTICE,  9. 

Adjournment  and  Adjourned  Term. 
It  is  not  necessary  for  a  court  to  as- 
sign reasons  for  an  adjournment  and 
the  holding  of  an  adjourned  term. 

I     Cass  V.  Krimbill. 357 
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COURT  OF  COMMON  PLEAS. 
See  Costs,  i  ;  Jurisdiction,  i,  2. 

COUNTY  TREASURER. 

See  Fees  and  Salaries,  2. 

CRIMINAL  COURT. 

See  Judge,  2 ;  Recognizance. 

CRIMINAL  LAW. 

See  Fees  and  Salaries,  i. 

1.  Practice, —  Trial, — Construction  of 
Statute. — The  word  «*  trial,"  as  used 
in  section  120,  2  G.  &  H.  420,  is  not 
used  in  its  limited  and  restricted 
sense,  but  in  a  general  sense,  and  in- 
dudes  all  the  steps  taken  in  a  crim- 
inal action  from  the  submission  of  the 
cause  to  the  jury  to  the  rendition  of 
judgment.     Jenks  v.  The  State, i 

2.  Same, — In  a  criminal  action,  until  a 
motion  for  a  new  trial  which  has 
been  filed  is  disposed  of,  the  cause  is 
pending  in  court,  and  the  parties  are 
presumed  to  be  in  court. Ibid, 

3.  Bill  of  Exceptions i— In  the  progress 
of  the  trial  of  a  criminal  action,  a 
bill  of  exceptions  was  prepared  and 
presented  to  the  judge,  but  was  not 
signed  or  filed  with  the  clerk  during 
that  term,  but  was  signed  and  filed  at 
the  second  term  thereafter,  that  being 
the  term  at  which  a  motion  for  a  new 
trial  in  the  cause  was  determined  and 
judgment  rendered. 

Heldt  that  the  signing  and  filing  were 
within  the  time  prescribed  by  the 
statute Ibid, 

4*  Same, — A  bill  of  exceptions  in  a 
criminal  cause  cannot  be  signed  and 
filed  after  the  term  at  which  judg- 
ment is  rendered Ibid, 

5.  Postponement  of  Trial,  —  While  a 
cause  was  being  tried  on  an  indict- 
ment for  murder,  and  before  the  de- 
fence had  closed,  a  material  and  com- 
petent witness  for  the  defendant,  who 
had  been  served  with  process,  became 
seriously  ill  and  unable  to  appear  and 
testify ;  whereupon  it  was  agreed,  in 
open  court,  between  the  defendant 
and  his  counsel  and  those  engaged 
in  the  prosecution,  that  if  the  witness 
should  be  able  to  appear  at  any  time 
before  the  cause  was  submitted  to  the 
jury,  he  should  be  allowed  to  testify; 


and  if  he  should  not  be  able  to  ap- 
pear, then  the  defendaat  should  iune 
the  same  right  to  move  for  a  post- 
ponement of  the  trial  that  he  would 
have  if  the  motion  had  been  made 
before  the  close  of  the  defence,  and 
with  like  effect  With  this  agie& 
ment,  the  parties  proceeded  until  the 
rebutting  evidence  on  the  part  of  the 
State  was  closed,  whereupon,  the  de- 
fendant's witness  not  yet  bdng  abk 
to  be  present,  a  motion  was  nude  to 
postpone  the  trial  for  eight  d^ 
which  motion  was  supported  bf  affi- 
davits showing  the  materiality  of  the 
facts  expected  to  be  proved  by  the 
witness,  and  that  during  the  trial  he 
had  been  suddenly  taken  ill  and  ooold 
not,  without  great  danger,  learc  hjs 
house,  etc 
Ileldf  that  it  was  error  to  refuse  to  post- 
pone the  trial ,.,Ibid, 

6.  Ajndavit.-^yustice  of  the  Peace,— 
Where  an  affidavit  for  an  assaak  and 
battery  is  the  basis  of  a  prosecntioo 
before  a  justice  of  the  peace,  the  d^ 
fendant  may  be  tried  thereon  od 
appeal  without  any  infbnnatioa  be- 
ing filed.  But  such  affidavit  aost 
enumerate  and  charge  all  the  sob* 
stantial  elements  that  enter  into  the 
statutory  description  of  the  ofiEOce. 
Such  an  affidavit,  that  fails  to  cbaige 
the  act  to  have  been  unlawful  and  done 
in  a  rude,  insolent,  and  angiy  man- 
ner, or  that  does  not  contain  an 
equivalent  allegation,  is  defcctiie. 
Cranory.  7^  State ^ 

7.  Carrying  off  Products  of  SotL—U- 

cense.-^Sevocation.'-tht  defcndan^ 
in  a  prosecution  for  entering  on  land 
and  carrying  away  products  of  soil, 
had  sold  hay  to  the  prosecuting  wit- 
ness, on  condition  that  he  iwgw 
enter,  in  the  fall,  into  her  corn^dd, 
and  gather  and  remove  a  snffiaent 
amount  of  com  to  pay  for  the  hay. 
He  entered  to  gather  the  com,  ana 
she  forbade  him  to  gather.  He  pro- 
ceeded togather  a  quantity  of  sTalne 
less  than  that  of  the  hay.  Becowt, 
on  the  trial,  instructed  the  joiy.  tba. 
a  « license  may  be  granted  by  parol; 
and  as  long  as  a  party  is  acting  ffltcw 
such  Ucense,  he  will  not  be  a  ties- 
passer;  but  such  license  iBXfMj^ 
vokedatanytime.  If  the  defendant 
entered  upon  the  lands  of  the  prose- 
cuting witness,  under  a  parol  hceoa, 
and  before  he  gathered  any  con  «M 
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forbade  his  gathering,  and  the  de- 
fendant, after  being  forbidden,  did 
gather  and  remove  the  said  com  from 
the  premises,  without  the  consent  of 
the  prosecuting  witness,  the  act  was 
unlawful,  and  the  ddendant  was 
liable." 
Held^  that  the  chaige  was  erroneous,  as 
a  license  cannot  be  revoked,  where  it 
is  coupled  with  an  interest  and  sup- 
ported by  a  valid  consideration. 
Miller  y.  The  State 267 

S.  Liquor  Law, — Indictment, — An  in- 
dictment for  selling  intoxicating 
liquor  need  not  state  the  kind  of 
liquor  sold.     Leary  v.  The  State^^f^ 

9.  Same,^**  Barter  and  Seli:^-^PiSitil- 
legation  that  defendant  '<did  barter 
and  sell,"  with  an  averment  that  the 
liquor  was  sold  for  twenty  cents,  is 
good,  the  word  barter  being  regarded 
as  mere  surplusage^ Ibid, 

10.  Same, — Allegation, — Proof, —  An 
allegation  that  the  liquor  was  sold  to 
be  drank  in  the  house,  out-house, 
stable,  yard,  and  garden  where  sold, 
does  not  vitiate  Uie  indictment,  but 
may  enlazge  the  proof  to  be  made  by 
the  State Ibid, 

11.  Indictment, —  Grand  yury, — 
Change  of  Venue, — Appeal, — ^Upon 
a  change  of  venue  from  one  court  to 
another,  in  a  criminal  action,where  the 
defendant  was  tried  upon  the  original 
indictment,  which  in  the  intnxiuc- 
toiy  port  recited  &e  style  of  the  court, 
the  name  of  the  county  and  state,  the 
time  and  place  of  the  meeting  of  tlie 
court,  the  names  of  the  parties,  and 
that  the  grand  jurors,  of  the  proper 
county,  good  and  lawful  men,  duly 
and  legsilly  empanelled,  charged  and 
sworn  to  inquire,  etc.,  and,  where 
the  record  showed  that  said  indict- 
ment was  returned  into  open  court 
by  such  grand  jury ; 

Held^  that  it  sufEcientlr  appeared  that 
the  indictment  was  found  bv  a  legal 
grand  jury.    Baileys.  TheState^'fi 

\%,  Separate  TriaL^By  statute  (a  G. 
&  H.  416,  sec  105),  where  two  or 
more  defendants  are  indicted  jointly, 
any  defendant  requiring  it  must  be 
tried  separately.  Trisler  it  al,  v. 
The  State 473 

13.  Same,'^New  Trial.-^BiU  of  Ex- 
ceptions,-^Supreme  Court^-^^Assign- 
ment  of  Errors, — ^The  refusal  of  the 
court  below  to  grant  a  separate  trial, 


when  required,  to  a  defendant  in- 
dicted jointly  with  others,  is  not  one 
of  the  statutory  causes  fur  a  new 
trial;  and,  hence,  the  exception  to 
such  error  may  be  saved  by  a  bill  of 
exceptions,  and  the  refusal  assigned 
for  error  in  the  Supreme  Court.../^;V/. 

14.  Indictment, — Disorderly  House, — 
An  indictment  for  keeping  a  disor- 
derly house  must  specify  the  acts  of 
disorder,  and  unless  it  does  so,  should 
be  quaked  on  motion.  Leary  v. 
The  State 544 

15.  Evidence,  —  Reasonable  Doubt, — 
Selling  Intoxicating  Liquor  to  Minor, 
Where,  <m  the  trial  of  an  indictment 
for  selling  intoxicating  liquor  to  a 
minor,  the  evidence  showed  that  the 
person  who  sold  the  liquor  was,  at 
the  time  of  the  sole,  behind  the 
counter  of  the  saloon  of  the  defend- 
ant, acting  as  bar-keeper,  but  did  not ' 
also  show  that  such  person  was  the 
agent  of  the  defendant,  or  was  em- 
ployed by  him,  or  that  the  defendant 
had  any  knowledge  of  the  sale ; 

Held,  that  the  evidence  was  insufficient 
to  show  the  guilt  of  defendant  beyond 
a  reasonable  doubt.  Anderson  v. 
The  State 553 

16.  Evidence, — Cross  Examination. — 
Conversation, — ^Where,  on  the  trial 
of  an  indictment  for  larceny  in  the 
stealing  of  a  coat,  a  witness  on  ex- 
amination in  chief  has  detailed  part 
of  a  conversation  with  the  defendant, 
in  relation  to  the  subject-matter  of 
the  action,  on  cross  examination  it  is 
competent  to  introduce  all  that  was 
said  in  the  conversation  material  to 
the  case. 

A  witness  having  testified,  in  such 
an  action,  that  he  had  charged  the 
defendant  with  having  stolen  the  coat, 
it  was  proper  for  the  witness,  on  cross 
examination,  to  give  the  answer  then 
made  by  defendant.  Metzer  v.  The 
State - 596 

17.  Same, — Parol  Evidence. — Record, 
If  evidence  of  a  plea  of  guilty  of  a 
defendant  before  a  magistrate  on  pre- 
liminary examination  on  a  charge  of 
felony  be  admissible  on  a  final  trial 
of  an  indictment  for  such  felony, 
parol  evidence  of  such  plea  should 
be  excluded,  until  it  has  been  shown 
that  no  entry  thereof  was  made  by 
the  magistrate ^ Ibid, 
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DAMAGES. 

See  Landlord  and  Tenant,  2;  IJEW 
Trial,  12;  Railroad,  7,  9,  23; 
Supreme  Court,  20. 

Contract,  —  Speculative  Damages,  — 
Profits. — Suit  for  work  and  labor  in 
the  construction  of  a  gravel  road.  A 
counter  claim  was  filed,  claiming  dam- 
ages for  the  failure  to  complete  the 
road  at  the  date  contracted,  and  an 
item  specified  was  "  the  loss  of  tolls 
she  might  have  received."  This  item 
was  struck  out  on  motion. 

Heldf  that  the  ruling  was  correct,  as  the 
damages  were  too  vague  and  uncer- 
tain to  be  ascertained.  The  Western 
Gravel  Road  Co.  v.  Cox  et  al....  ^2.(30 

DECEDENTS'    ESTATES. 

See  Executor  and  Administrator; 
Witness,  4. 

DEFAULT. 

See  Practice,  12,  13,  15,  16,  17, 
18;  Record. 

DEMAND. 

See  Contract,  5,  6. 

DEMURRER. 

See  Contract,  4;  Pleading,  13; 
Practice,  20;  Promissory  Note,  4. 

Failure  to  demur.  See  Vendor  and 
Purchaser,  3. 

1 .  A  demurrer  assigning  no  cause  of 
demurrer  should  be  overruled,  yezoett 
et  ol.  V.  The  Honey  Creek  Draining 
Company 245 

2.  Joint  Demurrer.  ^^X  demurrer  to 
several  paragraphs  jointly,  one  of 
which  is  good,  should  be  overruled. 

Ibid. 

3.  Pleading. — No  error  can  be  com- 
mitted in  overruling  a  demurrer  to  a 
reply  to  a  bad  answer.  Yancy  et 
al.  V.  Teter  etal. 305 

DEPOSITION. 

See  New  Trial,  7,  20. 
HetaJking.-^Taking  by    Other  Party. 


Although  a  party  may  not  be  at  lib- 
erty to  retake  the  deposition  of  a 
witness,  except  by  leave  of  court,  yet 
the  taking  of  the  deposition  of  a  wit- 
ness by  one  party  to  a  suit  does  not 
prevent  the  other  party  from  taking 
his  deposition  also;  and  one  pajty 
may  introduce  both  depositions  io 
evidence.      Woodruff"^.  Gamer Jiiji 

DIVORCE. 

See  Supreme  Court,  2. 

Order  for  Payment  of  ^/i»ry.— Where, 
during  the  pendency  of  a  proceeding 
for  a  divorce,  the  wife  filed  an  affi- 
davit that  her  husband  was  the 
owner  of  real  estate  of  the  raJue  of 
six  thousand  dollars  and  peisonsl 
property  worth  eight  hundred  dollars, 
and  that  she  had  no  money  or  prop- 
erty to  enable  her  to  prepare  her  case 
for  trial,  it  was  proper  for  the  coait 
to  order  the  payment  by  her  hnsband 
into  the  clerk's  office  of  one  hundred 
dollars  for  her  use.  On  an  appeal 
from  such  an  interlocutoiy  order,  dc 
question  will  be  considered  inToIving 
the  sufficiency  of  the  complamt  for  a 
divorce.     IlarreU  v.  Harrell. 185 

DRAINING  ASSOCIATION. 

1.  Suit  on  Assessment.— Defect  in  Ar- 
ticles of  Association. — In  a  suit  by  a 
draining  association  to  compel  the 
payment  of  an  assessment  made  npon 
the  lands  of  the  defendant,  the  arti- 
cles of  association  are  not  propetly 
part  of  the  complaint,  and  if  it  be 
attempted  to  make  them  a  part  thereof, 
advantage  cannot  be  takdi  of  a  de- 
fect in  them  1^  demurrer.  TheEtd- 
ison  Ditching  Association  v.  Bttsm- 
back 362 

2.  Pleading. — A  complaint  to  enforce 
a  lien  for  the  assessment  d  benc&s 
under  the  act  entided  "  An  act  to  en- 
able the  owners  of  wet  lands  to  drain 
and  reclaim  them,"  etc.,  (j  hid.  Stat. 
228)  need  not  all^  that,  at  the  tunc 
when  application  was  made  to  the 
board  of  conrniissioncrs  for  the  ajv 
pointment  of  appraisers,  there  had 
been  made,  by  an  engineer,  a  survey 
and  estimate  of  the  cost  d  constrnc- 
tion  of  the  proposed  ditch;  norn^ 
it  state  the  estimated  cost  of  ^"^^ 
Slusserr,  Pamorn "5^ 
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ELECTION. 
See  Railroad,  2, 17, 28,  29, 30. 

1.  BaUot,  —  Distinguishing  Marks, — 
The  words  "  Republican  Ticket,"  or 
"Republican  County  Ticket,"  or 
"  Republican  Township  Ticket,"  up- 
on the  face  of  a  ballot,  do  not  author* 
ize  the  rejection  of  the  ballot,  under 
the  23d  section  of  the  registry  act  of 
1867.     MillhoUand  v.  £ryant„,jlSz 

2.  Mandamus, — Inspectors  of  Election, 
The  inspectors  of  a  city  election  in 
the  canvass  of  votes  to  ascertain  the 
persons  chosen  at  a  city  election  are 
officers,  and  together  constitute  a 
board ;  their  duties  as  such  are  minis- 
terial, and  not  judicial,  and  a  aian- 
damus  will  lie  to  compel  them  to 
give  a  certificate  of  election  to  the 
person  who,  upon  the  face  of  the 
proper  election  documents,  appears 
to  have  received  the  highest  number 
of  votes  given.  Kisler  v.  Cameron 
el  al .488 

EQUITY. 

A  right  in  equity  cannot  grow  out  of  an 
illegal  and  void  transaction.  Matlox 
V.  Hightshue 95 

ESTOPPEL. 

See  Tax,  3;  Vendor  and  Pur- 
chaser, 3. 

1.  In  Pais, — ^Where  the  maker  of  a 
promissory  note  is  inquired  of  by  a 
person  proposing  to  take  an  assign- 
ment of  the  note,  as  to  the  validity 
thereof,  and  answers  that  he  has  no 
defence  against  it,  he  is  estopped  from 
setting  up  any  defence  against  such 
person  or  his  assignee.  Hose  et  al. 
v.  Hurley 77 

2.  Same, — ^A  party  can  never  be  es- 
topped by  an  act  that  is  illegal  and 
void.    Mattox  v.  Hightshue, 95 

3.  Corporation, — A  party  who  contracts 
with  a  corporation,  as  such,  is  pre- 
cluded from  questioning  the  organi- 
zation of  the  coiporation.  Ray  et  al, 
v.  The  Indianapolis  Ins.  Co 290 

4.  Pleading, — Promissory  Note, — In  a 
suit  by  tbe  assignee  of  a  promissory 


note,  negotiable  under  the  statute, 
against  the  maker,  where  the  answer 
was  want  of  consideration,  there  was 
a  repl^  that  after  the  purchase  of  the 
note,  it  was  shown  to  defendant,  who 
stated  that  it  had  been  altered;  that 
plaintiff  thereupon  told  defendant 
that  if  it  had  been  so  altered,  the 
assignor  had  committed  a  fraud  upon 
the  plaintiff,  and  that  he  would  pro- 
ceed at  once  to  procure  a  rescission 
of  said  contract  of  assignment;  that 
the  assignor  was  then  in  the  same 
town,  but  resided  in  New  York ;  that 
the  maker  requested  delay  and  prom- 
ised to  see  the  assignor,  and  aid  so 
see  him,  and  returning,  informed  the 
plaintiff  that  the  matter  was  satisfac- 
torily arranged,  and  he  would  pay  the 
note,  and  therefore  the  plaintifif  did 
not  rescind  said  contract ;  wherefore 
the  defendant  was  estopped  from 
denying  his  liability. 

Held,  that  the  reply  was  bad,  as  it 
alleged  no  damage  to  the  plaintiff  by 
reason  of  the  promise.  Stutsman  y. 
Tliomas 384 

5,  Evidence, — Such  promise  might  be 
given  in  evidence  on  the  trial,  but 
could  not  operate  as  an  equitable  es- 
toppel  Ibid, 

EVANSVILLE. 

See  Banks  and  Banking,  8,  9. 

EVIDENCE. 

See  Bill  of  Exceptions,  i,  2, 4 ;  City, 
2 ;  Criminal  Law,  15, 16, 17 ;  De- 
position; Estoppel,  5;  Fraud,  6; 
Mistake  ;  New  Trial,  i,  4,  6,  8, 
10, 1 1,  20, 21 ;  Practice,  i  ;  Prom- 
issory Note,  2;  Stamp;  Supreme 
Court,  5, 9, 15, 19, 24;  Warranty, 
3;  Will,  2,  5,  6;  Witness. 

1.  Partnership, — Entries  in  the  aceount 
books  of  a  firm,  made  prior  to,  and 
at  the  date  of,  any  transaction  in 
question,  and  open  to  inspection  of 
the  paitaers,  axe  prima  facie  evidence 
against  any  member  of  the  partner- 
ship.    Eden  V.  Lingenfelter. 19 

2.  Pleading,  —  Evidence  of  fraud  in 
procuring  the  execution  of  a  promis- 
sory note  is  not  admissible  under  a 
plea  of  want  of  consideration.  Haw- 
kins v.  Nation 50 

3.  Cumulative,  —  New    Trial. —  Evi- 
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denoe  which  goes  to  the  same  point, 
but  is  different  in  kind,  is  not  merely 
camnlative,  and  may  entitle  a  party 
to  a  new  tnal  on  the  ground  of  new- 
ly^scov«red  evidence.  Homstim  v. 
Bruner  et  aL ^•••376 

4.  Practice, — It  is  not  error  to  exclade 
evidence,  admissible  for  one  purpoae, 
when  offered  for  another  q>ecific  pur- 
pose for  which  it  is  inadmissible. 
Tht  7.,  Af.,  6-  /.  R.  R.  Co,  V.  Ril^, 
Admmistrairix 568 

5.  Affidaviis^-^^Wnt  refasal  to  admit  as 
evidence  an  ex  parte  affidavit  and 
proceedings  thereunder,  not  ia  the 
nature  of  an  inquisition,  to  procure 
the  admission  of  a  penon  to  the  in- 
sane asylum,  was  held  not  erroneous, 
in  an  action  by  the  administzatrix  of 
the  estate  of  such  person,  deceased, 
against  a  railroad  company  for  dam- 
ages for  injuries  resulting  in  his 
death,  the  same  fact  having  been 
shown  by  other  evidence Ihid, 

EXCEPTION. 

See  Bzix    of    Exceptions;    Prac- 
tice, II. 

EXECUTION. 

^e  Proceeding  Supplementary  to 
Execution. 

Purchase  Before  Execution, — Although 
a  judgment  by  confession  has  been 
obtained  against  a  debtor,  yet  anoth- 
er creditor  who  purchases  the  per- 
sonal property  of  the  debtor  without 
fraud,  and  to  secure  a  precedence 
over  the  judgment,  before  an  execu- 
tion has  been  issued  thereon,  is  enti- 
tled to  the  advantage  obtained,  al- 
though the  debtor  may  have  acted  in 
bad  faith  toward  his  judgment  credit- 
or, the  purchaser  having  no  notice 
thereof.  Ball  et  at,  v.  Bamett, 
AdnCr. 53 

EXECUTOR  AND  ADMINISTRA- 

TOR. 
^e  Witness,  4,  5 ;  Supreme  Court, 

21,  22,  23. 

Assignment  of  Note, — An  executor  may 
transfer,  by  assignment,  a  note  due 
his  testator,  so  as  to  vest  the  title  in 
the  assignee.  Hamrick  v.  Craven  et 
aL 241 


FALSE  IMPRISONMENT. 
See  Plsadino,  17,  i& 
FEES  AND  SALARIES. 

I.  Criminal  Zaso.— Under  the  preseot 
statute  (Acts  1871,  p.  26,  sec  5),  00 
an  indictment  or  infonnatioa  a|^ist 
two  or  more,  a  sepaxate  docket  fee  is 
chaigeable  against  eadi  defeadm!, 
^o  pleads  guilty,  or  who  is  oonvicted 
<m  a  plea  di  not  guilty.  Tke  State 
V.  JLimtemaH  et  aU .....36 

3.  Cowiiy  Theasnrer.^DiHnfiieKi 
72&r«r. — Construetiom  of  Statute.'- 
A  county  treasurer,  uiMkr  the  Fr 
and  Salary  act  of  Februaiy  2i6t,  1871, 
it  was  hcldf  could  not  dimn  any  per- 
centage for  the  coUectioii  of  taics  on 
his  current  duplicate,  which  taxes  kd 
been  returned  deUnqoent,  hot,  sot 
having  been  collected  by  the  treisar- 
er  upon  a  precept  issued  tohim  bjr 
the  county  auditor  for  the  coIlectioQ 
of  d^inqnent  taxes,  had  been  carried 
forward  and  placed  upon  the  dupli- 
cate for  the  current  year.  Welii, 
Aud.,  et  al.  v.  Shoemaker,  And.  1/ 
State ^ "5 

3.  Constituiional  Z«».— The  fee  asd 
salary  act  of  1871,  so  far  as  it  fiae 
fees,  is  constitutional.  Leary  v.  Vj* 
State 3W 

FRAUD. 

See  Warranty,  i,  2. 

1.  Fraudulent  Representetim^-'^ 
purchaser  of  a  patent  right  ""7^ 
upon  the  representations  of  the  seHer 
as  to  what  is  covered  by  the  patent 
Rose  et  at,  v.  Hurley^ ••••77 

2.  Same.-^li  there  is  no  p^ent  fo  a 
part  of  that  which  is  exhibited  by  tbe 
seller  to  the  buyer  as  an  »n»o^' 

tfiere  is  fraud r. 

3.  Pleadit^,'^Amttfer.--/^aasnmr-- 

In  a  suit  upon  a  promissoiy  n«c 
given  for  a  patent  right,  where  ue 
maker  of  the  note  defends  an  we 
ground  of  fraud  in  the  s^«»Jr 
patent,  where  the  right  has  beoi  <»■ 
veyed  to  the  maker, «ndjie  doe»« 
allege  in  his  answer  that  he  has «« 

no  profito  out  of  it»  n«  Of  «^  ^''^ 
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cfibr  to  recoBvey  tbe  n^  vithia  a 
reasonable  time  after  di^vering  the 
fxaady  the  answer  is  bacL /did. 

4.  Sttmr, — ^An  allmtion  diat  a  jadg- 
ment  debtor  goffered  certain  mort- 
gaged premises  to  be  sold  on  execu- 
tion, subject  to  incmnbrances,  ior  a 
nominal  sum,  is  not  sufficient  to  con- 
stitute a  fraud  on  the  part  of  the 
judgment  debtor.  lAfperd  et  al,  v. 
Metwords  et  aL 165 

5.  Same, — ^In  a  complaint  to  subject 
real  estate  held  hf  a  wife  to  the  pay- 
ment of  a  debt  of  the  husband,  it 
must  be  clearly  shown  that  the  wife 
Icnew  of  the  alleged  fraudulent  intent 
of  the  husband  m  causing  the  real 
estate  to  be  conveyed  to  her,  and  that 
she  took  the  conveyance  in  order  to 
cheat,  delay,  or  defraud  the  cred- 
itors  m Ibid, 

^  Evidence,-"^ Resetssian.'^lVaiver.-^ 
Whore  a  person  is  seeking  the  rescis- 
sion of  a  contract,  on  the  ground  of 
fnmd,  evidence  is  competent  which 
has  a  tendency  to  show  that  the  con- 
duct of  said  person  has  been  such  as 
to  repel  any  inference  that  a  fraud 
has  been  practised  upon  him,  or  to 
show  that  ne  adhered  to  the  contract 
after  having  discovered  the  fraud. 
Wbodrufy,  Gamer* ^. 246 

"FRAUDS,  STATUTE  OF. 

See  Statute  of  Frauds. 


GARNISHMENT. 

Warraniy, — ^A  contract  recited  that 
certain  personal  piopeity  was  sold  by 
A.  to  B.»  with  a  warranty  that  the 
value  was  a  certain  amount;  and  that 
the  goods  were  to  be  paid  for  by  C, 
who  accepted  the  contract  and  agreed 
to  comply  with  its  terms. 

Held^  in  an  action  by  D.  against  A.,  in 
which  process  of  garnishment  was 
taken  against  C,  that  the  lattermight 
set  up,  as  a  defence  to  a  note  given 
by  him  to  A.  under  said  contract,  the 
£ulure  of  consideration,  in  that  the 
property  was  not  of  the  value  war- 
ranted, although  the  property  had 
been  delivered  to  B.  Bali  v.  The 
dtiuHi  NaHmal  Btmk^ 364 


GUARDIAN  AD  LITEM. 
See  Supreme  Court,  8. 


HEIRS. 

See  Supreme  Court,  21, 22, 23 ;  Wit- 
ness, 1,2,3,4,6. 

HUSBAND  AND  WIFE. 

See  Divorce;  Fraud,  5;  Mortgage, 
I,  2;  Will,  5. 

1.  Married  Woman. '•^Conveyance, — 
The  separate  deed  of  a  married  wo- 
man is  void,  and  passes  no  title  to 
her  lands.    Mattox  v.  Ilightshue,»,g$ 

2.  Same, — A  married  woman  holding 
real  estate  descended  to  her  from  a 
previous  /Wsband,  cannot,  with  or 
without' tli&  consent  of  her  husband, 
convey  ^e  real  estate  so  held,,., /did, 

3.  Same.^^  Vendee. —  Find  Contract. — 
Z^.— One  who  has  purchased  real 
estate  from  a  married  woman  who 
had  no  power  to  sell  or  convey,  has 
no  lien  on  the  land  to  secure  the  re- 
payment of  the  purchase-money;  nop 
has  he  any  right  to  retain  jiosses^n 
until  he  is  repaid  the  amount  dud 
upon  the  void  contract  of  ^ir- 
chase.... Aid. 

4.  Same. — Separate  Beat  Estate. — 
Where  a  married  woman  is  the  owner 
of  real  estate  in  her  own  right,  and 
the  proper  steps  have  not  been  taken 
to  create  a  mechanic's  lien,  in  the 
absence  of  any  contract  made  by  her 
for  the  making  of  improvements 
thereon,  and  in  the  absence  of  evi- 
dence showing  that  the  improvements 
made  were  necessary  to  the  full  and 
complete  enjoyment  of  her  separate 
property,  neither  she  nor  her  real  es- 
tate can  beheld  liable  for  the  making 
of  such  improvements.  Faliner  et 
at.  V.  Colshear  et  al.„ 201 

5.  Conveyance  by  Husband  to  Wife. — 
A  deed  executed  by  a  husband  di- 
rectly to  his  wife,  in  good  faith,  and 
in  consideration  of  money  of  the 
separate  estate  of  the  wife,  used  by 
the  husband  in  the  purchase  of  the 
land  conveyed  by  him  to  his  wife,  is 
valid,  and  was  so  held  in  an  action 
for  partition  by  the  children  of  such 
a  wife,  deceased,  as  her  heirs  at  law^ 
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against  the  husband. 
Mills  etaL 


TTkompscn  v. 
528 


INJUNCTION. 
S£d  Bankruptcy,  2,  3, 4. 

INJURY  TO  PERSON. 

.^V^  Evidence,  5;    New  Trial,  12 
Railroad,  19  to  23. 

INSTRUCTIONS  TO  JURY. 
See  Practice,  25. 

After  the  argument  on  the  trial  of  a 
cause  had  closed,  the  court  said  to 
the  jury  :  **  1  have  no  instructions 
to  give  you.  Defendant's  counsel 
have  requested  me  to  instruct  you  in 
writing,  which  I  am  not  prepared  to 
do,  having  had  no  time  to  write 
them.  If  counsel  require  me  to  put 
my  instructions  in  writing  without 
giving  me  time  to  prepare  them,  they 
must  do  without  them.  You  will 
therefore  retire,  in  charge  of  your 
bailiff,  and  do  what  is  right  between 
the  parties." 

After  having  been  out  about  five 
hours,  the  jury  was  brought  into 
court,  and  they  stated  that  they 
thought  there  was  no  prospect  of 
their  agreeing ;  whereupon  the  court 
urged  them  to  come  to  some  conclu- 
sion, giving  some  reasons  why  they 
should  do  so ;  after  which  they  again 
retired,  and  in  about  two  hours  re- 
turned a  verdict  for  the  defendant. 

1/l'IiI,  that  it  could  not  be  said  that  the 
court  did  not  instruct  the  jury. 

//cM,  also,  that  the  only  error  assigned 
being  the  overruling  of  a  motion  for 
a  new  trial,  and  no  exceptions  having 
been  taken  to  the  refusal  or  failure 
of  the  court  to  instruct  the  jury,  and 
the  evidence  not  being  in  the  record, 
this  court  could  not  say  that  any  oth- 
er or  different  instructions  were 
necessary.    Krack  v.  Wolf, ^ 

INSURANCE. 

I.  Mutual  Insurance  Company, — lie- 
ceiver,  —  Assessment  —  Embree  v, 
Shideler,  36  Ind.  423,  adhered  to. 
Tippecanoe  Tp.^  Carroll  Co.,  v.  Man- 
love^   Receiver 249 


2.  Same. — Receiver. —  Complaimf, — In 
a  suit  by  a  receiver  of  a  mutual  in- 
surance company,  against  a  member 
of  the  company,  for  his  ^woportion 
of  losses,  the  complaint  must  shov 
that  the  losses  which  are  to  be  paad 
with  the  money  to  be  collected  mm 
the  assessments  occozred  during  the 
time  the  defendant  was  a  policy  hold- 
er and  member  of  the  oompau^. 
Manlove,  Receiver^  v.  Nam 289 

3.  Same. — Assessment. —  In  an  actiaa 
to  recover  an  assessment  upon  a  pre- 
mium note  given  to  a  mutual  insur- 
ance company,  it  must  be  allied  in 
the  complaint,  and  proved  upon  the 
trial,  that  the  losses  to  be  paid  ac- 
crued during  the  membeiihq>  of  the 
defendant  in  the  company.  ifanJaoe^ 
Receiver^  v.  Bender - 371 

4.  Life  Insurance, — Policy. — ^Where  a 
policy  of  life  insurance,  on  its  face, 
refers  to  the  declaration,  and  the  de- 
claration refers  to  the  particnlais  of 
the  insured,  given  by  hun  in  answer 
to  questions,  these,  as  one  instrument, 
constitute  the  agreement  of  the  par- 
ties to  the  policy.  The  Mutual  Life 
Ins.  Co,  V.  Miller^  Adm^x.^ 475 

5.  Same. —  Warranty. — A  covenant  or 
agreement,  to  become  a  wanianty, 
need  not  appear  on  the  face  of  the 
policy,  but  may  be  on  a  paper  refer- 
red to  and  made  a  part  of  the  policy. 

Hid. 

6.  Same.  —  Questions  propounded  to, 
and  answered  by,  the  insured  in  his 
application  for  a  policy  are  designed 
to  induce  a  full  and  fair  statement  of 
the  physical  condition  of  the  appli- 
cant, and  the  answers  are  warranties 
that  the  facts  are  as  stated^ IM. 

7.  Same,—  ** Spitting-  of  Bloodr— 
Where  the  applicant,  to  a  question  in 
the  application  whedier  ^nce  cMld- 
hood  he  had  had  '*  spitting  of  blood,** 
answered  "  No,"  which  was  untiue; 

Held,  that  the  answer  was  material,  and 
also  a  warranty  i^at  he  had  not  had 
**  spitting  of  blood  "  from  any  cause. 

Ikid. 

8.  Same. —  Representations. — ^The  dif- 
ference between  a  warranty  and  a 
representation  is,  that  a  warranty 
must  be  true,  while  a  representation 
must  be  true  only  so  far  as  the  repre- 
sentation is  material  to  the  risk ;  and 
it  is  material  when  a  knowledge  of 
the  truth  would  have  induced  tbe  in- 
surers to  have  refused  the  risk  or 
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charged  a  higher  rate  of  premium. 

Ibid. 
.      INTEREST. 

See  Principal  and  Surety,  i. 

1.  Unity, — Statute, — ^The  interest  law 
of  March  9th,  1867,  rendered  valid 
contracts  for  interest  at  a  greater 
rate  than  six  per  cent,  made  before 
its  passage.  Highfill  v.  McMickle^ 
Adm*r. 270 

2.  Same, — One  who  has  paid,  or  agreed 
to  pay,  interest  at  a  higher  rate  than 
ten  per  centum  per  annum,  can  only 
recoup  or  defend  against  the  excess 
over  ten  per  cent.  Yancy  et  al,  v. 
Teter  etal> 305 

J 

JUDGE. 

See  Bill  of  Exceptions,  i,  2;  Su- 
preme Court,  7. 

1.  Oral  Appointment, — A  judge  can- 
not, because  he  is  "weary,"  orally 
authorize  an  attorney  to  receive  the 
verdict  of  a  jury.  The  fact  that  the 
counsel  arc  present  does  not  make  the 
appointment  effective.  Britton  v. 
Fox  et  al, 369 

2.  Circuit  Court, — Criminal  Circuit 
Court, — Change  of  Venue, — The  act 
of  December  20th,  1865  (3  Ind. 
Stat.  172),  making  Marion  county 
the  sixteenth  judicial  circuit,  and  es- 
tablishing therein  "  a  criminal  circuit 
court,"  to  be  governed  by  the  law  in 
regard  to  circuit  courts,  and  the  77th 
section  of  the  criminal  code,  as 
amended  on  the  same  day  (3  Ind. 
Stat.  548),  providing  that,  on  an  ap- 
plication for  change  of  venue,  where 
the  objection  is  to  the  judge  of  the 
circuit  court,  any  other  circuit  judge 
may  hold  the  couit  and  try  the  cause, 
must  be  construed  together,  and  the 
judge  of  the  criminal  circuit  court  be 
considered  a  circuit  judge  within  the 
intent  and  meaning  of  said  section  as 
amended.     Ex  parte  IViley 546 

JUDGMENT. 

Sec  Attorney,  5 ;  Tleading,  5 ;  Prac- 
tice, 12, 13, 24;  Vendor  and  Pur- 
chaser, I,  2. 

I .  Suit  On, — Statute  of  Limitations, — 

Vol.  XXXIX.— 40 


A.  contracted  to  do  certain  work  in 
the  improvement  of  a  street  of  a  city ; 

B.  was  his  surety  on  a  bond  for  the 
performance  of  the  work.  After- 
ward, in  a  suit  of  A,  against  B.,  it 
was  adjudged  that  B.  should  pay  and 
satisfy  all  indebtedness  of  A.  on  ac- 
count of  said  improvement. 

Held,  that  A.,  to  whom  certain  claims 
for  labor  done  in  making  said  im- 
provement had  been  assigned,  could 
maintain  a  suit  against  B.  on  said 
claims. 

ffeldy  also,  that  by  the  judgment  in  said 
suit  of  A.  against  B.,  the  claims  as- 
signed to  A.  became  the  debts  of  B., 
and  no  longer  the  debts  of  A. 

Held,  also,  that  the  action  of  A.,  on  the 
claims  assigned  to  him,  against  B., 
was  upon  the  former  judgment  of  A. 
against  B.,  and  was  not,  therefore, 
barred  by  the  statute  of  limitations, 
although  the  accounts  for  work  and 
labor  upon  which  the  claims  were 
based  accrued  more  than  six  years 
before  suit.     Rooty,  Moriarty 85 

2.  Action, — Foreclosure. — A  mere  judg- 
ment of  foreclosure  of  a  mortgage, 
without  a  personal  judgment  for  the 
debt,  or  fqr  the  recovery  of  the  resi- 
due after  the  mortgaged  premises 
have  been  sold  and  the  proceeds 
applied,  cannot  be  made  the  founda- 
tion of  an  action  for  the  purpose  of 
collecting  an  unpaid  balance  of  the 
debt  secured  by  th6  mortgage.  Lip- 
perd  et  al,  v.  Edwards  et  al, ^165 

3.  Equitable  Interest  in  Land, — ^To 
reach  the  equitable  interest  of  a 
debtor  in  land,  it  is  only  necessary 
that  the  creditor  should  have  obtained 
a  judgment ;  while  to  reach  personal 
property,  both  a  judgment  and  exe- 
cution are  necessary.  Armstrong  et 
al.  v.  Keiferet  al, 225 

4.  Same, — Pleading, — Insolvency, — I  n 
a  suit  on  a  judgment,  to  reach  an 
equitable  interest  of  the  debtor  in 
land,  an  allegation  that  the  judgment 
defendant  is  insolvent  is  equivalent  to 
a  statement  that  he  has  no  personal 
property  subject  to  execution Ibid. 

5.  Appraisement, — Where,  to  a  com- 
plaint upon  several  different  causes 
of  action,  part  of  which  are  collecti- 
ble with,  and  part  without,  relief 
from  valuation  or  appraisement  laws, 
tlicre  are  answers  of  payment  and 
set-off,  and,  upon  the  trial  of  the  is- 
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sues,  there  is  evidence  given  support- 
ing the  answers,  and  only  a  general 
verdict  is  returned  in  favor  of  plain- 
tiff for  a  sum  in  gross,  a  judgment 
rendered  upon  the  verdict  for  part  of 
the  sum  so  found,  with  relief  from  ap- 
praisement laws,  and  part  without 
such  relief,  is  erroneous.  Jarboe  et 
aL  V.  Brown 549 

JURISDICTION. 

See  Arbitration  and  Award  ;  Prom- 
issory Note,  i;  Supreme  Court,  2. 

1.  Title  to  Real  Esiate,^Court  of  Com- 
mon Pleas, — In  an  action  for  parti- 
tion between  heirs,  where  the  title  to 
land  as  derived  by  a  deed  executed 
by  a  husband  directly  to  his  wife  is 
in  issue,  the  court  of  coounon  pleas 
has  jurisdiction  to  try  and  determine 
such  issue  as  incident  to  the  action. 
Thompson  v.  Mills  etal. ••528 

2.  Circuit  Court. — Court  of  Common 
Pleas, — The  circuit  court  has  the 
power  and  jurisdiction  to  set  aside 
and  declare  void,  as  fraudulent,  a 
judgment  recovered  in  the  court  of 
common  pleas,  upon  the  complaint  of 
a  creditor  of  the  judgment  defendant, 
such  creditor  not  being  a  party  to 
said  judgment.  Adkins  v.  Nichol- 
son  535 

JURY. 

See   Nevv  Trial,  2;    Practice,  i; 
Railroad,  6;  Turnpike,  5. 

JUSTICE  OF  THE  PEACE. 

.&^  Arbitration  AND  Award;  Crim- 
inal Law,  6 ;  Practice,  21 ;  Turn- 
pike, I  to  7. 


LANDLORD  AND  TENANT. 

1.  Rent, —  Void  Contr cut  of  Purchase, — 
A  person  who  takes  possession  of  a 
tract  of  land  under  a  contract  of  pur- 
chase that  is  absolutely  and  uncondi- 
tionally void,  is  liable  for  rent  of  the 
premises.    Mattox  ▼.  Hightshue*,,^^ 

2.  Repairs, — Measure  of  Damages, — 
Where  a  landlord  agreed  with  his 
tenant  that  he  would  deliver  sufficient 
rails  to  repair  the  fences,  so  as  to 


protect  the  crops  on  the  £um,anddie 
tenant  sued  to  recover  for  a  breach 
of  such  contract,  alleging  that,  by 
reason  of  the  breach,  his  cro]is  were 
damaged,  and  the  evidence  did  not 
show  any  want  of  diligence  on  ihe 
part  of  the  tenant  to  protect  his  cnp, 
notwithstanding  the  insoffidencjr  of 
the  fences,  it  was  not  error  to  instruct 
the  jury  that  the  damages  of  tbe 
plaintiff  were  not  measured  hf  the 
difference  between  the  rental  valiie 
of  the  farm  as  it  was,  and  as  itshoold 
have  been  according  to  the  contrut; 
and  that  the  tenant  might  have  re- 
paired the  fence  and  charged  the  cost 
to  the  landlord,  if  the  latter  did  aot 
furnish  the  rails  within  a  reasonable 
time,  but  that  if  he,  in  good  faitli, 
waited  for  the  landlord  to  famish  tbe 
rails,  he  could  recover  the  damages 
actually  sustained.  Buck  v.  Rodg- 
ers 221 

LICENSE. 

See  City,  5  to  8 ;  Criminal  Law,  7. 

LIMITATIONS,  STATUTE  OF. 

See  Statute  of  Limitations. 

LIQUOR  LAW. 

See  Criminal  Law,  8, 9,  w,  iS- 

M 

MANDATE. 

See  Corporation,  3;  County  Com- 
missioners, 2 ;  Election,  2;  Plead- 
ing, 22. 

MECHANICS  LIEN. 
See  Husband  and  Wife,  4- 

1.  Remedy.— The  remedy  proWdcd  by 
section  649  of  the  code,  fo"ubw 
tractors,  journeymen,  and  lawxej 
employed  in  the  construction  or  re- 
pair of  a  building,  or  furnishing  n»- 
terials  therefor,  is  purely  pofO^^J 
while  the  remedy  provided  by  scctiOT 
650    is    in  reJi,       aHaUmn  ^^ 

Leachey ...« 'I'L'  tit 

2,  Ab//«.— -Under said  section 649j«^ 

notice  need  not  describe  the  pnrar 
ises  5  and  a  party  is  cntided  topoisDc 
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the  remedy  provided  by  tliat  section, 
although  he  may  also  have  taken  the 
steps  necessary  to  create  a  lien  on 
tiie  premises /did. 

3.  Satm. — Description  of  Premises. — 
In  a  notice  of  intention  to  hold  a 
mechanic's  lien,  the  premises  were 
described  as  '*a  certain  building, 
three-story  high,  with  the  lower  story 
finished  off  with  a  stone  front,  situ- 
ated on  the  eighteen  feet  on  the  east 
side  of  town  lot  number  fifty-eight,  in 
Washington,  fonnerly  called  Liver- 
pool, in  said  county"  (the  county  hav- 
ing previously  been  named  in  the 
notice) ; 

Held^  that  the  description  was  suffi- 
cient  Ibid, 

4.  JRecording  Notice — Notice  of  inten- 
tion to  hold  a  mechanic's  lien  must 
be  recorded  in  a  book  kept  for  that 
purpose.  Recording  the  notice  in 
the  mortgage  record  is  a  nullity. 
Falkner  et  al,  v.  Colshear  et  al„.20i 

5.  Pavement — The  making  of  a  pave- 
ment, in  front  of  a  lot  and  abutting 
thereon,  cannot  be  regarded,  in  any 
sense,  as  the  "  construction  or  repair*' 
of  a  building  on  such  lot,  within  the 
meaning  of  the  statute  in  regard  to 
mechanics'  liens;  and  therefore  a 
mechanic's  lien  cannot  be  acquired 
for  work  done  and  materials  furnish- 
ed in  the  construction  of  such  a  pave- 
ment. Knaube  et  a/,  v.  Kerchner,2 1 7 

MINOR. 

See  Parties;  Prochein  Ami. 

MISNOMER. 

See  Practice,  14. 

MISTAKE. 

Evidence, — Intention, — A  mistake  in  a 
writing  may  be  alleged,  proved,  and 
corrected,  but  a  party  cannot,  with- 
out such  allegation,  prove  the  mere 
intention  of  the  parties,  or  one  of 
them,  in  opposition  to  the  plain 
meaning  of  the  writing.  Free  v. 
Meikel 318 

MORTGAGE. 

See  Judgment,  2 ;  StnsROGATioN ;  Ven- 
dor AND  Purchaser,  i,  2. 

I.  Contract, —  Where  a  mortgage  is 
made  to  secure  the  payment  of  a 


series  of  notes,  it  is  competent  for  the 
mortgagor  to  agree  to  pay  attorneys' 
fees,  and  that  on  failure  to  pay  one 
of  the  notes,  all  the  notes  shall  be- 
come due  and  payable.  Jones  et  al, 
v.  Schulmeyer 119 

2.  Same. — Married  Woman, — A  mar- 
ried woman  may  bind  herself,  by  her 
mortgage,  in  such  a  contract. .../5/V/. 

3.  Practice. — Motion  for  New  Trial. — 
In  a  suit  upon  a  note  and  to  foreclose 
a  mortgage,  where  a  new  trial  was 
asked  iat  alleged  error  in  receiving 
in  evidence  a  note  difiering  from  the 
note  described  in  the  mortgage,  the 
motion,  it  was  held^  should  have 
pointed  out  in  what  particular  the 
difference  existed.  Dorsch  et  al,  v. 
Rosenthall 209 

4*  Foreclosure,—'  Variance, — In  a  suit 
to  foreclose  a  mortgage,  if  a  note  is 
filed  with  the  complaint,  and  alleged 
to  be  the  same  note  mentioned  in  the 
mortgage,  and  it  is  proved  on  the 
trial  to  be  sugh»  this  will  cure  a  de* 
fective  description  of  the  note  in  the 
mortgage Ibid, 

5.  Foreclosure. —  Where  a  mortgagee, 
whose  debt,  secured  by  the  mortgage, 
is  not  due,  is  made  a  defendant  in  a 
suit  to  foreclose  a  subsequent  mort- 
gage, securing  a  debt  which  is  due, 
and  files  a  cross  complaint  setting  up 
such  prior  mortgage,  and  asking  its 
foreclosure,  the  court  may  decree  the 
foreclosure  of  the  subsequent  mort- 
gage, and  order  a  sale  of  the  prop- 
erty mortgaged,  subject  to  the  lien 
of  the  prior  mortgage,  but  cannot 
foreclose  the  prior  mortgage  or  order 
a  sale  to  satisfy  it.  Trayser  et  al.  v. 
The  Trustees  of  Ind.  Asbury  Uni- 
versity et  al. 556 

6.  Same, — It  is  error  to  sustain  a  mo- 
tion to  strike  out  an  answer  to  said 
cross  complaint  alleging  that  the  debt 
secured  by  such  prior  mortgage  is  not 
due Ibid. 

7.  Same. — Pleading. —  An  agreement 
by  the  payee  to  extend  the  time  of 
payment  of  a  note  secured  by  mort- 
gage, in  consideration  of  the  execu- 
tion to  him,  by  a  person  not  a  party 
to  such  note  and  mortgage  of  a  mort- 
gage, as  additional  security  for  the 
payment  of  said  note,  is  a  good  an- 
swer to  an  action  commenced  by  said 
payee  before  the  expiration  of  such 
extension,  for  the  foreclosure  of  both 
mortgages Ibid*. 
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NATIONAL  BANK. 

5£'t' Banks  and  Banking,  8,  9;  Tax,  i. 

NEGLIGENCE. 

S^e  Railroad,  4, 19  to  23. 

NEW  TRIAL. 

S<re  Criminal  Law,  i,  2,  3,  13;  Evi- 
dence, 3 ;  Mortgage,  3 ;  Practice, 
23,  24;  Promissory  Note,  3;  Su- 
preme Court,  5,  9,  II  to  15,  20. 

1.  Ground  for  New  Trial, — "  Error  of 
law  in  admitting  illegal  evidence", 
or  "  error  of  law  in  excluding  com- 
petent evidence,"  is  not,  when  thus 
stated,  sufficiently  definite  as  a  cause 
for  a  new  trial.  Eden  v.  Lingen- 
felter 19 

2.  MotioftforNew  TmaL — Misconduct 
of  yury, — Alleged  misconduct  of 
the  jury,  consisting  of  statements 
made  by  one  or  two  jurors  in  the 
jury  room,  that  the  defendant  is  "  a 
wealthy  man,"  if  any  reason  for  a 
new  trial,  is  not  sufficiently  sustained 
by  the  oath  of  the  defendant  that  he 
has  been  informed  and  believes  that 
such  statements  had  been  made  in 
the  jury  room.   Toliver  v.  Moody,,  148 

3.  Same. — A  motion  for  a  new  trial  on 
the  ground  of  misconduct  of  the 
jury,  if  not  supported  by  affidavit,  is 
properly  disregarded.  Temple  et  al. 
V.  Lasher 203 

4.  Same. — A  motion  for  a  new  trial,  on 
the  ground  of  receiving  improper 
evidence,  or  excluding  proper  evi- 
dence, must  call  the  attention  of  the 
court  to  the  particular  improper  evi- 
dence admitted,  or  the  particular 
proper  evidence  offered  and  rejected. 
Dorsck  et  al.  v.  Rosenthall. 209 

5.  Same.  —  Surprise.  —  An  affidavit 
pointing  out  the  particulars  in  which 
the  plaintiff  was  surprised  by  the  ev- 
idence of  the  defendants,  who  were 
examined  as  witnesses  on  the  trial, 
and  naming  witnesses  by  whom  he 
could  prove  the  opposite  of  what 
was  testified  to,  it  was  held^  was  not 
ground  for  a  new  trial.  Atkisson  v. 
Martin  etal, 242 

6.  Same.  —  Cumulative  Evidence.  — 
Where  the  plaintiff  had  already  testi- 


fied on  the  point,  such  evidence 
^vould  be  only  cumulative,  and  there- 
fore no  ground  foranewtriaL.../U^. 

7.  Cause. — ^That  the  court  eiied  in  sus- 
taining a  demurrer  to  an  answer,  b 
not  a  cause  for  granting  a  new  trisL 
Kay  et  al.  v.  The  Indianapolis  Im. 
Co 290 

8.  Motion,  —  Reasons,  —  «*  Thrt  the 
court  erred  on  said  trial  in  the  rejec- 
tion of  evidence  offered  by  tiie  de- 
fendant, which  ought  to  have  been 
received,"  and  **  that  the  court  ored 
in  receiving  evidence  on  the  part  of 
the  plaintiff,  which  was  objected  to 
by  the  defendant,  and  which  ought 
to  have  been  rejected,"  as  statcmeols 
of  reasons  for  a  new  trial,  are  too 
vague  and  indefinite  to  be  coDsideied 
on  appeal.  Vankeuren  et  al.  r. 
Howard, - 291 

9.  Verification  of  Reasoms.^mftopa 
conduct  of  the  jury,  in  that  thejr 
added  up  the  amount  of  defendant's 
accounts  and  divided  by  the  fignre  2 
for  the  purpose  of  arriving  at  a  ver- 
dict, as  a  cause  for  a  new  trial,  most 
be  supported  by  affidavit,  if  soiicient 
other^vise;  and  so,  also,  an  allegation 
of  accident  or  surprise  whid^  the 
party  making  the  motion  conld  not 
have  guard^  against.  BousUf  t. 
Garrett 33* 

10.  Reasons  for  New  Trial.^*'^ 
of  the  court  during  the  trial  in  a- 
cluding  the  evidence  of  the  defend- 
ant," is  not  sufficiently  definite  as  a 
reason  for  a  new  trial.  Cass^.Krim- 
dill, 357 

11.  Same. — A  reason  for  a  new  tml 
assigning  generally  the  improper  ad- 
mission of  illegal  and  irrelevant  evi- 
dence on  the  trial,  will  not  be  con- 
sidered by  the  Supreme  Court.  Call 
V.  Byram  et  al, - 499 

12.  Damages.-^lSndei  the  code,  in  ac- 
tions for  injury  to  the  penon  or 
reputation,  a  new  trial  cannot  be 
granted  because  of  the  smallness  01 
the  damages  assessed  by  the  joiy, 
whether  they  equal  the  pecnniaiy  in- 
jury or  not;  but  in  other  actions, 
where  the  damages  assessed  do  not 
equal  the  pecuniary  injury,  the  court 
may  grant  a  new  trial.  SidUn^x. 
Wilson,  15  Ind.  246,  ovemiW 
(Worden, J., dissenting).  Sharpen. 
aBrien  et  al. •— 5®' 

13.  Reasons   /or.— "Error  qf  i«»» 
which  occurred  at  the  trial,  and  w« 
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excepted  to  at  the  time  by  the  defend- 
anty"  is  too  general  and  indefinite  to 
be  assigned  by  a  defendant  as  a  rea- 
son for  a  new  trial.  The  /*.,  C,  <Sr* 
St,  Z-  R.  W.  G>.  V.  IIennigh.:,,..S(y) 

14.  As  of  Right, — Costs, — In  ejectment, 
the  payment  of  the  costs  by  the  los- 
ing party  within  a  year  after  judg- 
ment is  a  condition  precedent  to  the 
granting  of  a  new  trial  as  of  right. 
Whitlock  V.  Vancleave  et  <z/... .. ...  5 1 1 

15.  Same, — ^The  court  cannot  limit  the 
time  within  one  year  after  judgment, 
given  by  statute,  for  the  granting  of 
a  new  trial  upon  payment  of 
costs Ibid, 

16.  Same, — A  new  trial  cannot  be  de- 
manded or  granted,  as  of  right,  un- 
der the  statute,  until  after  judgment 
has  been  rendered Jbid. 

17.  Same. — After  judgment  in  eject- 
ment, and  until  a  new  trial  has  been 
granted,  there  is  nothing  to  try  in 
that  action,  and  the  party  then  mak- 
ing costs  must  pay  them Ibid, 

18.  Same, — Notice^ — ^The  party  apply- 
ing for  a  new  trial  as  of  right,  in 
ejectment  need  not  notify  the  oppo- 
site party  of  his  intention  to  do 
so.. Ibid. 

19.  Same.  —  Where  a  party,  against 
whom  a  judgment  in  ejectment  is 
rendered,  pays  the  costs,  applies  for 
and  obtains  a  new  trial  at  the  same 
term  at  which  the  judgment  Is  ren- 
dered, he  need  not  notify  the  other 
party  or  parties,  as  they  are  then  re- 
quired to  take  notice  of  the  order 
vacating  the  judgment  and  ordering 
the  new  trial ;  but,  if  a  new  trial  is  ap- 
plied for  and  obtained  at  a  term  sub- 
sequent to  the  rendition  of  the  judg- 
ment, then  the  party  to  whom  the 
new  trial  is  granted  is  required  to 
serve  notice,  that  he  has  obtained  a 
new  trial,  on  the  other  party  or  par- 
ties ten  days  before  the  first  day  of 
the  next  term  of  the  court,  at  which 
the  action  stands  for  trial Ibid, 

20.  Suppressing  Deposition — The  action 
of  the  court  in  improperly  sustaining 
or  overruling  a  motion  to  suppress  a 
deposition,  or  a  part  thereof,  is  cause 
for  a  new  trial,  and  must  be  stated  as 
a  reason  for  a  new  trial  in  the  court 
below  to  entitle  it  to  the  considera- 
tion of  the  Supreme  Court.  The 
J.,  M.,  6*  /.  R,  R.  Co,  V.  Riley, 
Admi/x,  ~ 568 

21.  Motion.  —  Evidetice,     When  the 


reason  for  a  new  trial  is  stated  simply 
as  the  error  of  the  court  in  the  ad- 
mission of  incompetent  and  irrele- 
vant evidence  in  the  testimony  of  a 
certain  witness,  and  the  objection  is 
not  made  more  specific  in  the  brief, 
the  Supreme  Court  cannot  know 
upon  what  to  decide Ibid, 

NOTICE. 

&^  Attorney,  3;  Contract,  4;  New 
Trial,  18, 19;  Practice,  15 ;  Rail- 
road, x8,  24,  30;  Supreme  Court, 
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OFFICE  AND  OFFICER. 

See  Election,  2. 
OPEN  AND  CLOSE. 

See  Practice,  33. 

P 

PARTIES. 

See  Practice,  4;  Supreme  Court,  6, 
8,  21,  22,  23  J  Vendor  and  Pur- 
chaser, I,  2. 

Adults, —  Presumption  of  Law, — The 
law  presumes  that  all  parties  to  a 
suit  are  adults,  unless  the  contrary 
is  made  to  appear.    Rowe  v.  Arnold, 

24 
PARTITION. 

See  Husband  and  Wife,  5;  Juris- 
diction, i;  Practice,  33;  Wit- 
ness, 6. 

PARTNERSHIP. 

See  Evidence,  i. 

PATENT. 

See  Contract,  2;  Fraud,  i,  2,  3; 
Warranty,  3. 

PAYMENT. 

After  Suit  Brought,    See  CosTS,  2; 
Tax,  2,  3. 
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PLEAblNG. 

See  Banks  and  Banking,  5; 
Bastardy,  2, 3 ;  Contract,  3;  De- 
murrer; Draining  Asscx:iation, 
I,  2;  Estoppel,  4;  Evidence,  2; 
Fraud,  3,  4,  5;  Insurance,  2,  3; 
Judgment,  4;  Practice,  2,  3,  7, 
14 ;  Promissory  Note,  4,  5 ;  War- 
ranty, I,  2. 

Verifieation.    See  Vendor  and  Pur- 
chaser, 2. 

1.  Practice, — Striking  Out. — It  is  er- 
ror to  strike  out  an  answer  specifically 
setting  up  fraud  in  procuring  the  ex- 
ecution of  a  note,  on  the  ground 
that  the  answer  is  the  same  as  a  plea 
of  want  of  consideration.  Hawkins 
V.  Nation 50 

2.  Complaint,  —  An  allegation  in  a 
complaint,  that  '*  the  de^ndant  is  in- 
debted to  the  plaintiff,"  is  sufficient 
to  show  that  the  debt  is  due  and  un- 
paid,    yohnsoft  V.  Kilgore,^ 147 

3.  Exhibits, —  Written  Instruments, 
A  judgment  is  not  a  written  instru- 
ment within  the  meaning  of  the  stat- 
ute requiring  copies  of  written  instru- 
ments which  are  the  foundations  of 
actions  or  defences  to  be  set  out  in 
pleading.     Campbell  v.  Cross 155 

4.  yudgmettt,  —  In  pleading  a  judg- 
ment, it  is  not  necessary  to  allege, 
in  addition  to  the  statement  of  its  re- 
covery or  rendition,  that  it  still  re- 
mains in  full  force,  and  has  not  been 
set  aside,  vacated,  or  reversed.^/^^/. 

5.  Former  Adjudication, — In  an  ac- 
tion to  recover  the  possession  of  real 
estate,  if  the  defendant  pleads  a  for- 
mer adjudication  and  judgment  of 
title  in  the  defendant,  it  is  not  necessa- 
ry that  he  should  further  allege  that 
he  is  still  vested  with  the  title.  If 
the  title  has  since  become  vested  in 
the  plaintiff,  this  may  be  set  up  in 
reply Ibid, 

6.  Same, — To  a  complaint  in  two  par- 
agraphs, one  for  the  possession  of 
real  estate,  and  the  other  to  quiet  the 
title  of  the  plaintiff,  an  answer  of 
former  adjudication  and  judgment 
of  title  in  the  defendant  is  good  as  to 
each  paragraph-^ Ibid, 

7.  Same, — Answer, — To  a  complaint  to 
recover  the  possession  of  real  estate, 
and  to  quiet  the  title  of  the  plaintiff, 
an  answer  alleging  that  in  a  former 


suit  by  the  plaintiff  against  the  de- 
fendant, the  defendant  was  charged 
with  having  committed  a  trespos 
upon  the  real  estate  in  qQestioD,!)^ 
cutting  and  carrying  away  (imbe 
trees  growing  thereon,  and  tint  after 
issues  were  joined,  the  cause  was 
tried,  and  the  only  question  litigated 
in  the  trial  was  the  tide  to  Uie  real 
estate,  and  that  a  finding  ud  jiii%- 
ment  was  rendered  therein  ia  mr 
of  the  defendant,  was  held  a  good 
answer.. Ikii. 

8.  Joint  Action, — Demurrer.-^Vihae 
two  or  more  plaintifis  join  in  an  ac- 
tion, unless  the  comptaint  shovs  a 
tiffht  of  action  in  favor  of  both  or 
all  of  them,  a  demurrer  will  lienpoo 
the  ground  that  the  complaint  does 
not  state  facts  sufiicient  to  constitote 
a  cause  of  action.  Lipptrdetal.  v. 
Edwards  et  aU^ 165 

9.  Corporation,  —  An  'allegatioii  in  a 
pleading,  that  a  certain  assodatioD  is 
a  corporation,  organized  and  assno- 
ing  to  act  under  and  poisoant  to  tiie 
provisions  of  the  act  of  1865,  alknr- 
ing  county  commissioneis  tooigamie 
turnpike  companies,  sufficiently  al- 
leges a  legally  organized  toipantioii. 
Haxzard  et  al,  v.  IIeacock..,^—»Ap 

10.  Exki6it,'^'Th.t  tax  duplicate  is  not 
a  written  instrument  within  the  mean- 
ing of  the  statute  requiring  copies  to 
be  filed  with  the  pleadittgs......7W- 

11.  Uncertaintyj—Mi^ion^li  ^'^ 
an  embarrassing  uncertainty  in  a 
pleading  as  to  the  time  when  an  act 
was  done,  the  remedy  \s  by  mottos 
to  have  it  made  more  certain,  and 
not  by  demurrer .«../W. 

12.  Answer, —  An  answer  which  as- 
sumes to  answer  the  entire  caose  of 
action,  but  which  answeis  only  a  part, 
is  bad.    Sanders  y,  Sanders  etalJffI 

13.  Demurrer, — A  demurrer  to  an  an- 
swer, assigning  for  canse,  that  the 
answer,  "as  a  defence  to  plaintiff 's 
cause  of  action,  is  not  sufficient  in 
law,"  is  bad  under  the  stalnte.  Gor- 
don et  al,  v.  Swift «" 

14.  Exhibit,  —  Set'Cf,  —  Prmisstrj 
Note, — An  answer  offering  to  set  on 
a  note  must  be  accompanied  by  thf 
note  or  a  copy  thereof,  or  mast  show 
a  reason  why  this  is  not  done.  Ham- 
rick  y.  Craven  etal,- •;?♦' 

15.  Substituted  Cdmplaint,''Th€  films 
of  a  substituted  comidaint  dispose- 
of  the  original  complaint     Kw^ 
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etal.y.  Teier  ei al, 305 

16.  Afutuer, — ^A  paragraph  of  an  an- 
swer which  assumes  to  answer  the 
whole  complaint,  or  some  entire  item 
or  particular  portion  thereof,  while 
the  facts  pleaded  only  amount  to  an 
answer  to  a  part,  is  bad.. Ibid, 

17.  False  Imprisonment. — ^A  complaint 
for  arrest  and  false  imprisonment 
need  not  aver  that  the  acts  com- 
plained of  were  done  illegally,  or 
wrongfully,  or  without  competent 
authority.  Galiimore  v.  Ammtrman 
^al. 323 

18.  Same,  —  Answer,  —  An  answer 
which  attempts  to  justify  the  arrest 
and  imprisonment  must  identify  the 
trespass  justified  with  that  complain- 
ed of,  or  it  will  be  bad  on  demurrer. 

Ibid, 

19.  Account  Stated. — Promise  to  Pay, 
In  a  paragraph  of  a  complaint  on  an 
account  stated,  the  allegations  were, 
<<  that  on  the  ist  day  of  January,  1870, 
the  defendant  was  indebted  to  the 
plaintift  in  the  sum  of  one  thousand 
and  seven  dollars  and  eighty-four 
cents,  for  money  found  due  from 
said  defendant  to  the  plaintiff  upon 
an  account  then  stated  between  them ; 
which  said  sum,  together  with  the 
legal  interest  thereon,  remains  un- 
paid, for  which  he  demands  judg- 
ment." 

Held,  that  the  promise  to  pay  was  im- 
pliedly included  in  the  allegations  of 
said  paragraph.    Bouslog  v.  Garrett. 

338 
^O.  Same, — ^The  stating  of  the  account 

was  not  conclusive,  but  errors  might 

be  shown  and  corrected  under  the 

general  denial Ibid, 

21.  Answer  in  Part,  —  A  pleading 
which,  professing  to  answer  an  entire 
paragn^h,  only  answers  as  to  a  part 
thereof,  is  bad Ibid, 

22.  Mandate, —  Treasurer  of  State, — 
Warrant.  —  To  sustain  a  mandate 
against  the  treasurer  of  state,  requir- 
ing him  to  pay  a  warrant  drawn  by 
the  auditor  oif  state,  July  13th,  1859, 
on  the  swamp  land  fund,  and  pre- 
sented for  payment  September  25th, 
1869,  it  was  not  sufficient  that  it  was 
alleged  that  there  was  money  in  the 
treasury  applicable  to  the  payment 
when  the  warrant  was  drawn,  but  it 
should  also  have  been  averred  that 
there  were  sufficient  funds  in  the 
treasmy  proper  to  be  so  applied  when 


the  warrant  was  presented.    Huff  v. 

Kimball,  Treas.  of  State .....411 

23.  Complaint, —  A  complaint  which, 
purporting  to  be  upon  a  promissory 
note,  alleges  a  promise  by  defendant, 
on  a  day  in  blank,  to  pay  blank  dol- 
lars and  blank  cents,  and  with  which 
no  note  or  copy  thereof  is  filed,  is 
insufficient.    Randies  v.  Pandles.sSS 

PRACTICE. 

See  Attorney  ;  Bill  of  Exceptions  ; 
Costs;  Court;  Criminal  Law,  i 
to  6,  II,  12, 13;  Demurrer;  Dep- 
osition; Divorce;  Fees  and  Sal- 
aries, I;  Instructions  to  Jury; 
Judge;  Judgment,  2  to  5;  Mort- 
gage, 3;  New  Trial;  Pleading,  i, 
1 1 ;  Proceeding  Supplementary 
TO  ExEctrrioN;  Prochein  Ami; 
Promissory  Note,  3,  4,  5;  Rail- 
road, 6;  Recognizance;  Re- 
plevin; Supreme  Court;  Turn- 
pike,.! to  7. 

1.  yufy, — Evidence, — ^Where  the  jury, 
having  retired,  returned  into  court 
and  requested  to  hear  a  portion  of  a 
deposition,  it  was  improper  for  the 
court  to  ask  them  if  they  desired 
*'  any  of  the  account  books,"  and  to 
offer  to  send  such  books  to  their 
room,  and  to  permit  them  to  take 
such  books  to  their  room.  The  bet- 
ter and  prevailing  practice  is  not  to 
send  the  evidence  out  with  the  jury  ex- 
cept as  they  carry  it  in  their  memory. 
Eden  v.  Lingenfelter 19 

2.  Pleculing. — Counter  Claim.  —  Evi- 
dence.— ^When  a  counter  claim  is 
pleaded,  the  reply  thereto  ends  the 
pleading.  If  there  is  any  new  mat- 
ter which  might  have  been  pleaded 
to  the  reply  under  the  former  practice, 
it  may  now  be  given  in  evidence 
without  further  pleading.  WeUh  v. 
Bennett  et  al, ..136 

3.  Same. — Error. — "Where  a  pleading 
is  filed,  which  the  party  filing  it  has 
no  right  to  file,  a  ruling  upon  a  de- 
murrer to  such  pleading  is  imma- 
terial, and  cannot  be  assigned  for 
error 3id. 

4.  Parties.  —  Agreement  in  Open 
Court. — An  agreement  about  a  cause 
pending,  made  in  open  court  and  en- 
tered upon  the  minutes  of  court,  is 
binding,  and  a  party  cannot  be  al- 
lowed   to  violate  such    agreement, 


632 


INDEX. 


upon  which  the  court  and  adverse 
party  have  acted Ibid, 

5.  Special  Finding, —  yudgntent, — As- 
signment of  Error, — Where  a  special 
finding  of  facts  and  conclusions  of 
law  is  made  by  the  court,  if  the  plead- 
ings are  sufficient,  and  the  facts  are 
found  as  alleged,  the  proper  judg- 
ment is  an  inevitable  conclusion  or 
consequence ;  and  an  assignment  of 
error  in  rendering  a  decree  under  the 
evidence  and  the  findings  of  the 
court  presents  no  question  for  re- 
view  Ibid, 

6.  Same, — The  proper  mode  in  which 
to  reserve  questions  with  reference  to 
such  conclusions  of  law  is  by  except- 
ing to  them,  and  not  by  a  motion  to 
set  them  aside.  Assigning  error  of  law 
in  the  legal  conclusions  is  no  cause 
for  a  new  trial Ibid, 

7.  Pleadings  Filed  in  Vacation, — 
There  is  no  law  to  prevent  a  defend- 
ant from  filing  an  answer,  or  amend- 
ed or  additional  answer,  in  vacation, 
when  the  other  party  has  not  com- 
pleted the  issues  by  reply Ibid. 

8.  yoint  Contractors, — AbcUement  of 
Action, — Dismissal, — A.  sued  B.  and 
C.  before  a  justice  of  the  peace,  on 
a  promissory  note  made  by  them.  B. 
was  served  with  process,  but  C  was 
not  served,  and  the  fact  was  so  en- 
tered upon  the  docket  B.  appeared 
to  the  action,  and,  after  two  continu- 
ances, the  cause  was  tried,  and  judg- 
ment was  rendered  against  B.  Af- 
terward, suit  was  commenced  before 
another  justice  on  the  same  note 
against  C. 

IleUi,  that  although  there  was  no  dis- 
missal of  the  former  action  as  to  C, 
the  going  into  trial  and  proceeding 
against  B.,  under  the  circumstances, 
caused  the  action  to  abate  as  to  C, 
and  was,  in  effect,  the  same  as  a  dis- 
missal of  the  former  action  as  to  C, 
and  saved  the  right  of  A.  to  sue  him 
in  the  latter  action.  Kittering  v. 
Norville 183 

9.  Court, —  Term, — If  a  trial  is  in  pro- 
gress at  the  time  when  by  law  the 
term  of  the  court  would  expire,  the 
term  shall  be  deented  to  extend  to 
the  close  of  the  trial.  Dorsch  et  al, 
V.  Rosenihall, 209 

10.  Motion  to  Strike  Ota,— Bill  of  Ex- 
ceptions,— When  the  court  sustains  a 
motion  to  strike  out  a  paragraph,  the 
paragraph  is  no  longer  part  of  the 


record,  unless  made  so  by  bill  of  ex- 
ceptions.  Busby  V.  Noland  et  al.2^ 

11.  Exception  to  yudgmenl. — Conced- 
ing that  the  noting  of  an  exceptioo 
to  a  judgment,  in  the  record,  by  the 
clerk,  sufficiently  saves  the  exc^on, 
without  a  bill  of  exceptions,  still 
there  must  be  some  pointing  oot  of 
the  objection  to  the  judgment  as  ren- 
dered.   Atkisson  v.  Martin  et  01242 

12.  Default. —  Judgment, —Vihat  a 
defendant  has  been  brought  into 
court,  and  has  suffered  a  jadgment 
to  be  rendered  against  him  by  defaolt, 
he  cannot  appeal  to  the  Sapreme 
Court  for  the  correction  of  any  sup- 
posed error  in  the  judgment,  witboot 
having  first  applied  to  the  coort  b^ 
low  for  the  correction.  Bartus  t. 
IVright  et  aL 293 

13-  Jttdgnient  by  Default,^AppeoL— 
Where  a  judgment  has  been  taken 
by  default,  the  defendants  having 
been  personally  served,  a  motkm  to 
set  aside  the  default,  showing  merits 
in  the  defence,  or  proceedings  for 
relief  from  the  judgment,  or  to  re> 
view  it,  must  be  made  in  the  cocit 
below,  before  appeal.  Barnes  et  al, 
v.  Conner 294 

14.  Pleading, —  Misnomer,^ Anuii' 
mcnt, — ^A  complaint  upon  a  promis- 
sory note,  containing  a  misnomer  or 
an  omission  to  set  out  the  full  name, 
where  the  summons  contains  the  foil 
name  and  has  been  duly  served,  wej 
be  amended  to  correspond  vith  the 
sumiQons ;  and  on  appeal,  the  Su- 
preme Court  will  consider  the  amend- 
ment as  made...»....f.M tnd, 

15.  Default,— Motion  to  Set  Aside,-- 
Notice, — ^Whcre  a  motion  to  set  aside 
a  default  is  made  at  the  tenn  when 
judgment  has  been  rendered,  notice 
of  the  motion  is  not  required;  if 
made  at  a  subsequent  term,  nodoe 
should  be  given.  Yancy  et  al,  v. 
Teter  et  al, —395 

16.  Same.— A  motion  to  set  aside  a  de- 
fault must  be  supported  by  affidavit, 
and  it  must  be  shown  that  the  party 
has  a  valid  or  meritorious  defence, 
and  the  defence  itself  must  be  set 
out;  and  facts  must  be  set  out  show- 
ing why  an  appearance  was  not 
made  to  the  action  before  deCwlt, 
showing  that  the  default  was  taken 
"through  his  mistake,  i°«^^^*^ 
surprise,  or  excusable  n^lcct'V^. 

17.  Same,  —  Wxtre  a  judgment  his 
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been  taken  bv  default,  a  motion  to 
set  aside  the  default,  or  proceedings 
for  relief  from  the  judgment,  or  to 
review  it,  must  precede  an  appeal. 

Ibid. 

1 8.  Same. — Appeal. —  Error. —  Where 
a  complaint  is  sufficient,  and  judg- 
ment thereon  has  been  taken  on  de- 
fault, the  question  whether  the  judg- 
ment has  been  taken  for  too  lai^e  a 
sum  cannot  be  presented  on  appeal 
for  the  first  time.  Barnes  et  al.  v. 
BelletaL 328 

19.  Amendment  After  Verdict. — ^Whcre 
a  promissoiy  note  includes  the  pay- 
ment also  ot  "  all  necessary  expenses 
of  collection,"  although  there  be  no 
averment  in  a  complaint  on  such  note 
of  what  such  expenses  are,  still,  after 
verdict  the  amendment  will  be  re- 
garded as  having  been  made,  and  the 
judgment  will  not  be  reversed  for 
want  of  such  averment Ibid. 

20.  Demurrer.  —  The  sustaining  of  a 
demurrer  to  a  pleading  is  not  avail- 
able error,  when  the  same  evidence 
may  be  introduced  under  another 
pleading  in  the  cause.  Bouslog  v. 
Garrett 338 

21.  Appeal. — Justice  of  the  Peace. — An 
appeal  from  the  judgment  of  a  justice 
of  the  peace  has  the  effect  to  vacate 
the  judgment,  and  brings  the  case 
into  court  for  a  re-trial,  as  if  it  had 
not  been  before  tried.  The  appellate 
court  is  not  a  court  of  errors.  Brit- 
tony.  Fox  et  al. 369 

22.  Special  Finding  Without  Request. — 
A  special  finding  will  not  be  regarded 
as  having  been  made  under  section 
341  of  the  code,  unless  it  appear  to 
have  been  made  at  the  rec^uest  of 
one  of  the  parties  to  the  action,  and 
it  will  be  treated  as  nothing  more 
than  a  general  finding.  Nash  v. 
Caywood. 457 

23.  New  Trial. — Assignment  of  Errors. 
Supreme  Court,  —  Errors  occurring 
during  the  trial  of  an  action  in  the 
court  below  must  be  set  forth  in  a  mo- 
tion as  reasons  for  a  new  trial,  and, 
except  the  overruling  of  that  motion, 
cannot  be  assigned  for  error  in  the 
Supreme  Court.  The  Mut.  Benefit 
Life  Ins.  Co.  v.  Miller ^  Adm\v..^T$ 

24.  Same. —  Judgment. —  If  a  motion 
for  a  new  trial  is  correctly  overruled, 
judgment  follows  as  of  course,  and 
the  assignment  of  error  that  the  court 
below  erred  in  rendering  the  judg- 


ment has  no  foundation^ Ibid. 

25.  Instructions. — Where  counsel  for  a 
party,  openly,  in  court,  in  the  pres- 
ence of  the  adverse  party,  asked  the 
court  that  the  instructions  to  the  jury 
be  in  writing,  and  afterward,  when  it 
was  too  late  for  the  adverse  party  lo 
make  such  request,  withdrew  his  re- 
quest, the  adverse  party  could  not 
complain  of  such  withdrawal ;  for,  if 
he  desired  the  instructions  to  be  in 
writing,  he  should  have  preferred  his 
own  request Ibid. 

26.  Inspection  of  Books  and  Papers. — 
Section  306,  2  G.  &  H.  191,  relates 
simply  to  obtaining,  by  rule  or  order 
of  coitrt,  inspection  and  copy  of  a 
book  or  paper  in  the  hands  of  a  party, 
without  any  reference  to  its  produc- 
tion in  court.     H7iitman,  Receiver^  v. 

Welter 515 

27.  Production  of  Books  and  Papers 
in  Court. — Under  section  305,  2  G. 
&  H.  191,  to  justify  an  order  for  the 
production  of  a  book  or  paper,  it 
should  be  shown  to  be  in  the  hands 
of  the  party  against  whom  such  order 
is  asked Ibid. 

28.  Same. — Order  of  Court. — An  or- 
der for  the  inspection  or  production 
of  a  book  or  paper  in  the  hands  of  a 
party  should  specify  and  designate 
with  reasonable  certainty  the  book  or 
paper,  that  such  party  may  know  what 
book  or  paper  is  to  be  inspected  or 
produced Ibid. 

29.  Same. — An  order  to  inspect  or  pro- 
duce books  or  papers  should  not  be 
made  in  such  terms  as  to  license  the 
party  obtaining  it  to  search  the  books 
and  papers  of  his  adversary  at  pleas- 
ure ;  nor  should  an  order  be  made  to 
produce  books  or  papers  which  may 
be  of  no  use  when  produced~...7^2V/. 

30.  Same. — Motion. — Upon  a  motion 
to  produce  in  court  certain  books 
and  papers,  the  court  cannot  order 
generally  all  the  books  and  papers 
of  a  corporation  to  be  producea./^//^. 

31.  Same. — Copies  of  Documents. — If 
a  copy  of  books  or  papers,  or  the 
parts  thereof  shown  to  be  material, 
be  furnished  under;  order  of  court, 
with  consent  to  its  use  as  evidence, 
the  court  need  not,  except  for  special 
reasons,  compel  the  production  of  the 
originals Ibid. 

32.  Same. — Dismissal  of  Action, — ^The 
court  may  dismiss  the  action  of  a 
party  refusing  to  obey  an  order  to 
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produce  a  book  or  paper Ibid, 

33.  Open  and  Close, — In  an  action  for 
partition,  where  the  petitioners 
claimed  title  to  the  land  by  descent, 
as  heirs  of  their  mother,  who,  in  her 
lifetime,  was  the  grantee  in  a  deed 
of  conveyance  of  said  land  executed 
to  her  by  her  husband,  the  defendant, 
he  specially  denied  the  title  of  the 
plainti£&,  although  he  admitted  the 
execution  of  (he  deed. 
Held,  that  the  plaintiffs  were  entitled  to 
open  and  close.  Thompson  v.  Mills 
etal. 528 

PRINCIPAL  AND  SURETY. 

See  Witness,  $. 

1.  Usury, — A  surety  may  set  up  the  de- 
fence of  usury.  Stockton  et  al,  v. 
Coleman  et  al, 106 

2.  notification, — Where  in  a  suit  upon 
an  official  bond,  the  surety  denied 
that  he  executed  the  bond,  and  there 
was  evidence  that  he  afterward  as- 
sented to  his  name's  remaining  on 
the  bond,  the  jury  were  authorized  to 
find  him  liable  on  the  bond  for  money 
received  by  his  principal  after  such 
assent,  and  not  paid  over.  Halt  v. 
The  State,  ex  rel,  Robinson  etal„2p\ 

PROCEEDING  SUPPLEMENT- 
ARY  TO  EXECUTION. 

1.  Section  $1^  of  the  Code, — The  com- 
plaint in  a  proceeding  supplementary 
to  execution,  under  section  519  of 
the  code,  must  state  that  the  execu- 
tion debtor  has  property  which  he 
unjustly  refuses  to  apply  toward  the 
satisfaction  of  the  judgment.  Z>an- 
distel  v.  Kronenberger  et  al. 405 

2.  Section  $iS  0/  the  Code. — Execution 
Against  Part  Only  of  Judgment 
Defendants, — If  the  language  of  sec- 
tion 518  would  seem  to  contemplate 
the  issuing  of  an  execution  ag^nst 
part  only  of  the  judgment  defend- 
ants, it  must  be  held  to  apply  to  cases 
where  by  statute  for  any  cause  such 
separate  execution  may  issue.  The 
execution  should  issue  not  only 
against  the  execution  defendant,  but 
also  against  the  replevin  bail,  to 
authorize  proceedings  supplementary 
to  execution Ibid, 
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Consent, — Where  a  complaint  Bled  be- 
fore a  justice  of  the  peace  is  signed 
by  one  as  next  friend  of  the  plamtilf, 
it  is  a  sufficient  consent  in  writing  un- 
der section  11,  2  G.  &  H.  42.  R9sh 
v.  Arnold, ^ 

PROMISSORY  NOTE. 

See  Estoppel,  4,  5 ;  Pleading,  23; 
Practice,  19. 

1 .  Indorser, — yurisdiction. — ^Thc  maV- 
ers  of  a  promissory  note,  payable  it 
a  bank  in  this  State,  to  a  complaint 
against  the  makers  and  indoiser,  an- 
swered, that  they  were  the  parties 
immediately  liable  to  judgmeoi  and 
execution,  and  that  they  resided  ont 
of  the  county  in  which  the  suit  was 
brought ; 

Held,  on  motion  by  the  plaintiff  for 
judgment  on  the  pleadings,  that  the 
answer  was  bad,  as  the  indorser,  as 
well  as  the  makers,  was  immediatdy 
liable  to  the  holder.  HaUetal.s. 
Suitt 3'6 

2.  Indorser, —  Evidence, —  Where  one 
not  a  party  to  a  note  places  his  name 
on  the  back  thereof,  before,  or  con- 
currently with,  the  indorsement  ^ 
the  payee,  he  is  liable  as  indoiser, 
but  his  actual  relation  to  the  maker 
and  payee,  as  between  themselves, 
may  be  shown  by  parol  evidence, 
though  not  so  as  to  affect  the  ri^^ 
of  the  holder.  Houston  v.  Bruntr 
etal, 376 

3.  Isstu  Between  Parties  to  Promissory 
Note—Practice.— Nruf  Trial.-Tht 
rights  of  parties  liable  on  a  promis- 
sory note  may  be  settled,  as  between 
themselves,  in  an  action  against  them 
by  the  holder  of  the  note,  and  a  new 
trial  may  be  granted  upon  this  issue; 
but  the  plaintiff  in  the  action  on  the 
note  will  not  be  delayed  thereby,  bot 
may  proceed  to  collect  his  judgment 
against  the  parties  liable  to  hira./*tf- 

4.  Practice.— Mb  Error  to  Sus/ainDt^ 
murrer  to  Paragraph  where  FetU 
are  Admissible  under  Other  Para 
graphs,Smt  against  the  maker  ofa 
promissory  note  n^tiaUe  bf  ^ 
law  merchant,  and  indorsed  by  the 
payee  to  the  plaintife.  Answer,  fifft. 
the  general  denial;  second,  that  de- 
fendant made  the  note  forthcaccoo- 
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tnodation  of  the  payee,  who  indorsed 
the  same  to  G.  &  Bro.;  that  G.  &  Bro. 
are  the  legal  and  equitable  owners 
thereof,  and  the  plaintiffs  had  not,  at 
the  commencement  of  the  suit,  and 
have  not  now,  any  legal  or  equitable 
interest  therein ;  sixth,  that  said  note 
was  made  and  delivered  by  the  de- 
fendant to  the  plaintifi&  by  the  hands 
of  one  M.,  their  authorized  agent,  in 
renewal  of  a  certain  note  of  the  de- 
fendant, payable  to  G.  &  Bro.,  which 
note  was  pledged  fay  G.  &  Bro.  to  the, 
plaintiff,  as  collateral  security  for  a 
debt;  that  after  said  note  sued  on 
was  so  delivered  to  plaintifi^,  the  de- 
fendant, by  and  through  said  agent, 
M.,  agreed  with  said  plaintifis  that 
the  said  defendant  would  procure  one 
S.  to  become  an  indorser  on  said 
note,  and  to  pledge  certain  collateral 
security  to  secure  such  indorsement, 
on  condition  that  the  defendant 
should  be  released  from  any  liability 
as  maker  on  said  note,  and  that  said 
S.  should  be  held  as  maker  thereof; 
that  defendant  performed  his  agree- 
ment, and  plaintiff  collected  a  large 
sum  on  said  collaterals,  the  amount 
being  unknown  to  defendant;  that 
defendant  has  fulW  paid  and  satisfied 
said  S.  the  sum  oi  money  mentioned 
in  said  note,  and  that  a  suit  is  now 
pending  in  the  United  States  court  in 
this  district,  wherein  the  plainti£&  are 
seeking  to  enforce  said  note  against 
said  S.  A  reply  was  filed  to  the 
second  and  sixth  paragraphs.  The 
defendant  further  answered  in  a  fifth 
paragraph,  that  the  defendant  had 
some  arrangement  with  M.,  the  first 
holder  of  the  note  in  suit  after  its 
blank  indorsement  by  S.,that  the  de- 
fendant was  not  to  be  held  liable  as 
maker;  and  that  M.  was  acting  as 
the  agent  of  the  plainti&.  A  de- 
murrer to  this  fifth  paragraph  was 
sustained. 

^Teld,  that  all  evidence  admissible  un- 
der this  paragraph  might  have  been 
given  under  the  second  and  sixth 
paragraphs  of  the  answer,  and  the 
sustaining  of  the  demurrer  did  no 
injury.    Mitchel  v.  Noell  et  al...299 

5.  Contemporaneous Agreemeniin  ^n- 
flUt  with  Terms  of  Note^-^X  third 
paragraph  of  answer  was  filed,  set- 
ting up  an  agreement  contempora- 
neous with  the  making  and  indorse- 
ment of  the  note,  by  which  the  mak- 


er was  not  to  be  held  liable.  A 
fourth  paragraph  stated  a  like  agree- 
ment with  M.,  to  whom  it  first  pass- 
ed by  the  indorsement  of  S.,  but 
charged  no  notice  to  the  plaintifis.  A 
demurrer  was  sustained  to  each  par- 
agraph. 

Held,  that  the  ruling  was  correct,., Idui. 

6.  Set'  Off, —  Mutuality. —  Assignment. 
In  an  action  by  the  assignee  of  a 
note,  not  payable  in  bank,  the  de- 
fendant may  set  off  a  joint  note  made 
by  the  payee  of  the  note  sued  on,  as 
principal,  for  his  indhridoal  debt,  and 
by  another  as  his  surety,  and  held  by 
the  defendant  as  assignee  thereof  be- 
fore notice  of  the  assignment  of  the 
note  sued  on.  Hoffman  et  al,  v. 
Zollinger 461 


RAILROAD. 
See  Corporation,  i  to4. 

1 .  Injury  to  Animals. — Two  Railroads. 
Pleading. — ^The  Cincinnati  and  Mar- 
tinsville R.  R.  Co.  V,  Taskins,  36 
Ind.  380,  adhered  to.  TheC.&*M. 
jR,  R,  Co,et  al.  v.  ToTvnsend.*,,^,  38 

2.  Aid  by  Counties  to  Railroad  Com- 
panies.— Under  the  act  of  May  12th, 

1869,  *<  to  authorize  aid  to  the  con- 
struction of  railroads  by  counties,'' 
etc.,  it  is  not  legal  for  the  board  of 
commissioners  of  a  county  to  submit 
to  the  voters  of  the  county  a  proposi- 
tion to  vote  for  or  against  an  appro- 
priation to  two  or  more  railroad  com- 
panies at  the  same  time,  when  the 
proposition  is  so  submitted  that  the 
voters  cannot  vote  for  one  and 
against  the  other,  but  must  vote  for 
both  or  against  both.  Garrigus  et  al. 
v.  734^  Board  of  ComnCrs  of  Parke 
County, 66 

3.  Same. — The  rights  and  powers  con- 
ferred by  said  statute  can  only  be 
exercised  in  strict  conformity  to,  and 
by  a  rigid  compliance  with,  the  letter 
and  spirit  of  the  act Ibid. 

4.  Killing  Cattle,  —  Statute.  —  Negli- 
gence,— In  an  action  against  st  rail- 
road company  for  the  killing  of  cattle 
by  the  cars,  where  the  suit  is  founded 
on  the  statute,  and  the  liability  of  the 
company  is  based  solely  on  a  failure 
to  fence  the  track,  the  question  of 
contributory    negligence    does   not 
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arise ;  and  if  cattle  have  been  killed  or 
injured  at  a  point  on  the  railway  where 
the  company  could  lawfully  fence 
the  track,  and  it  was  not  fenced,  the 
company  is  liable.  The  T'.,  W.^  6* 
W,  R,  W.  Co.Y.  Cory 218 

5.  Same. — In  such  action,  the  question, 
whether  the  railroad  company  has 
securely  fenced  the  track,  is  a  ques- 
tion of  fact,  to  be  determined  by  the 
jury Ibid, 

6.  Appropriation  of  Heal  Estate. — Ap- 
praisers.— Qualification  of  yurors. 
The  first  appraisers  appointed  under 
section  15  of  the  railroad  act  (i  G. 
&  H.  509,  510)  must  be  freeholders; 
and  if  the  court,  upon  exceptions, 
order  a  new  appraisement,  the  ap- 
praisers must  possess  the  same  quali- 
fication ;  but  if  either  of  the  parties 
excepting  to  the  first  appraisement 
insists  upon  a  jury  trial,  the  jurors 
need  only  be  reputable  householders. 
It  is  otherwise,  if  the  proceedings  are 
under  the  act  relating  to  the  writ  for 
the  assessment  of  dama^^es.  The  Z., 
N.  A.,  6f  St.  L.  Air  Line  R.  W.  Co. 
V.  Dryden^ 393 

7.  Street  Railroad. —  ContribtUions, — 
Damages. — Where  contributions  are 
made  to  secure  the  building  of  a 
street  railroad,  and  the  regular  run- 
ning of  cars  thereon  a  specified  num- 
ber of  daily  trips,  the  company  re- 
ceiving such  contributions  may  stipu- 
late that  the  damages  for  a  failure  to 
comply  with  these  conditions  shall  be 
the  sum  contributed  and  interest  there- 
on from  the  date  of  failure.  Crown 
Hill  R.  W.  Co.  V.  Armstrong 418 

8.  Same.  —  Contract.  —  Mutuality.  — 
Consideration.  —  Signing.  —  Such  a 
stipulation,  it  was  held^  was  not  void 
for  want  of  mutuality,  or  of  consid- 
eration, though  not  signed  by  the 
party  making  the  subscription,  the 
obligation  on  his  part  being  evidenced 
by  his  promissory  note,  previously 
executed,  which  was  paid  by  him  up- 
on the  execution  by  the  company  of 
the  instrument  containing  said  stipu- 
lation, the  company  having  verbally 
agreed,  at  the  time  of  the  execution 
of  said  note,  that  the  maker,  who 
was  interested  in  the  maintenance  of 
the  road,  should  have  some  security 
for  its  permanent  working,  and  the 
instrument  containing  said  stipulation 
purporting  to  be  made  in  consumma- 
tion of  said  verbal  agreement...ii^. 


9.  Tickets. —  Damagesj-^K  ptBeaga 
on  a  railroad  train  gave  to  the  coo* 
doctor  his  ticket  from  C  to  N.,  but 
the  conductor  gave  him  no  check  in 
return;  before  reaching  N.,  there  was 
a  change  of  conductors,  and  thenev 
conductor  expelled  the  passenger  iior 
want  of  a  ticket  or  check. 

Heldf  that  the  railroad  company  im 
liable  in  damages  to  the  passenger, 
and  that  the  Supreme  Court  omU 
not  disturb  a  verdict  for  fivehnndred 
dollars,  in  such  a  case,  on  the  ground 
that  the  damages  were  excessiTe. 
The  P.,  C,  6*  St.  L.  R.  W.  Co.  v. 
Hennigh 509 

10.  Appropriation  to  by  County, — Time. 
Good  Faith. — The  eighteenth  section 
of  the  act,  entitled  "An  act  to  an- 
thorize  aid  to  the  construction  of 
railroads  by  counties  and  townships 
taking  stock  in  and  making  donations 
to  railroad  companies,"  3  Ind.  Stat. 
389,  requires  the  railroad  company  to 
which  an  appropriation  hasbeen  inade 
by  a  county  to  commence  work  qxa 
the  railroad  in  such  county,  in  gpod 
faith,  within  one  year  from  the  time 
of  the  levy  of  the  tax  therefor,  unless 
time  has  been  given.  Tlu  State,  tx 
rel.  Scobey,  v.  fVAeadoft,  Aud^.*.S20 

XI.  Same. — Tax. — ^When  the  railrocd 
company  fails  to  commence  woik  in 
good  faith  upon  the  railroad  within 
one  year  from  the  levy  of  the  tax, 
the  tax-payer  is  discharged  from  his 
obligation  to  pay  the  tax,  and  no 
proceeding  will  lie  to  require  the 
auditor  to  place  the  tax  upon  the  du- 
plicate or  take  any  other  steps  to  col- 
lect the  same IM. 

12.  Same. — Board  of  Commissienertr- 
The  board  of  commissioners  can  levy 
a' tax  in  aid  of  the  construction  of  a  rail- 
road at  their  June  session  ovly...M' 

13.  Same.^Time of  Levy.-^ThtUajs 
levied  when  the  board  of  coounis- 
sioners  orders  that  the  tax  specified 
be  levied,  and  not  when  the  tax  thitf 
levied  is  placed  upon  the  tax  dof^i* 

cate  by  the  auditor - ^^ 

14.  iijw^.— The  time  within  which  the 

railroad  company  must  commeo^ 
work  upon  the  railroad  in  the  county, 
in  order  to  avail  itself  of  an  appro- 
priation by  the  counhTi  commences 
from  the  time  when  the  order  !«?- 
ing  the  tax  is  made  by  the  board  of 
county  commissioners,  and  not  from 
the  tunc  when  the  levy  is  placed  on 
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the  tax  duplicate^ Ibid, 

\^,  Same, — **  Commencing  Work.^* — 
Jiight  of  Way.^Letting  Contract,^ 
By  acquiring  the  right  of  way  or 
letting  contracts  for  Sie  construction 
of  a  railroad,  a  railroad  company  does 
not  *<  commence  work  upon  the  rail- 
road." .. Ibid, 

16.  Same, — Constitutional  Law, — Bus- 
kirk,  C.  T.,  concurring,  held,  further, 
that  the  aid  to  be  furnished  to  incor- 
porated complies  by  counties  is  lim- 
ited to  the  taking  of  stock,  by  sec- 
tion 6,  article  10,  of  the  constitution 
of  the  State Ibid. 

17.  Same, — Election, — Board  of  Com- 
missioners,— ^Do^NEY,  J.,  concurring, 
held  further,  that  under  the  statute  au- 
thorizing aid  to  the  construction  of 
railroads,  the  question  whether  a 
county  shall  aid  in  the  construction  of 
a  railroad  by  donation  of  money  or  by 
taking  stock  of  the  railroad  company, 
cannot  be  submitted  to  the  election 
of  the  voters,  but  is  for  the  board  of 
county  commissioners  only  to  decide, 
after  the  money  has  been  collected  by 
taxation Ibid, 

18.  Appropriation  to, — Petition, — No- 
tice,— Injunction, —  Under  "an  act 
to  authorize  aid  to  the  construction 
ci  railroads  by  counties  and  town- 
ships taking  stock  in  and  making 
donations  to  railroad  companies,"  3 
Ind.  Stat  389,  the  petition  to  the 
board  of  county  commissioners,  and 
the  notice  of  election  issued  by  the 
auditor,  must  specify  the  amount  to 
be  appropriated,  and  not  a  per  centum 
upon  the  taxable  property;  and, 
where  the  petition  does  not  specify 
the  amount,  but  asks  a  certain  per 
centum  upon  the  taxable  property  of 
the  county  to  be  appropriated,  the 
action  of  the  board  of  commission- 
ers, and  the  proceedings  thereunder, 
to  levy  a  tax,  are  void,  and  may  be 
enjoined,  at  the  suit  of  the  tax -payer 
of  the  county ;  and  an  appeal  from 
the  action  of  the  board  is  unneces- 
sary. The  C,  W,,  6*  M,  H.  R,  Co, 
ct  al,  V.  Wells  et  al. 539 

19.  Injury  to  Person — Negligence, — 
Proximate  Cause,  —  In  an  action 
against  a  railroad  company  for  dam- 
ages for  an  injury  to  a  person,  result- 
ing in  death,  caused  by  the  negligence 
of  the  servants  of  said  company, 
where  the  instractions  given  by  the 
court  required  the  jury  to  find  wheth- 


er or  not  the  death  of  the  deceased 
was  caused  by  the  act  of  defendant ; 
Heldy  that  it  was  not  error  for  the  court 
to  refuse  to  instruct  that  they  should 
find  whether  or  not  the  act  of  defend- 
ant was  the  proximate  cause  of  the 
death  of  defendant.  The  /.,  M.,  ^ 
L  P,P.  Co,  V.  Riley,  Adm'x 568 

20.  Same, — In  such  an  action,  it  is  not 
error  in  the  court  to  refuse  to  instruct 
the  jury  that  the  injury  complained 
of  cannot  be  regarded  as  the  proxi- 
mate cause  of  death,  if  the  deceased 
had  a  tendency  to  insanity  and  dis- 
ease, and  the  injury  received  by  him, 
producing  his  death,  would  not  have 
produced  the  death  of  a  well  person. 

Ibid, 

21.  Same, — Passenger, — It  is  not  nec- 
essary that  a  person  should  be  on  the 
train  of  a  railroad  in  order  to  be  re- 
garded as  a  passenger.  As  a  passen- 
ger, he  has  the  right  to  stand  or  walk 
on  the  platforms  provided  at  stations 
for  the  convenience  of  passengers 
while  the  train  is  stopping  for  refresh- 
ments, and  in  a  street  along-side  of 
the  track  and  platforms;  and  the 
servants  of  the  railroad  company  are 
bound  to  exercise  the  care  of  a  rea- 
sonable and  prudent  man  in  the  dis- 
charge of  their  duties  on  said  plat- 
forms and  street,  and  have  no  right 
to  throw  sticks  of  wood  from  Sie 
train  upon  such  platforms  or  street, 
without  first  ascertaining  whether 
such  action  would  endanger  any  pas- 
senger standing  or  walking  there. 

.     Ibid. 

22.  Same, — Degrees  of  Care, — ^A  rail- 
road company  owes  a  higher  degree 
of  care  and  watchfulness  to  its  pas- 
sengers than  to  mere  strangers.«/^2</. 

23.  ^me. —  Damages, —  Damages  in 
the  sum  of  two  thousand  three  hun- 
dred and  thirty-three  dollars  and 
thirty-five  cents  were  held  not  to  be 
excessive  in  this  case  for  an  injury  to 
a  person  resulting  in  death Ibid. 

24.  Appropriation  to, — Petition, — No- 
tice.— A  petition  to  the  board  of  com- 
missioneis  of  a  county  to  make  an 
appropriation  of  money,  by  levying  a 
specisd  tax,  to  aid  in  the  construction 
of  a  railroad,  and  the  notices  of  elec- 
tion on  the  subject  of  the  proposed 
appropriation,  must  specify  the 
amount  of  money  to  be  appropriated. 
The  Z>.,  E,  R,,  <Sr»  /.  R,  R,  Co.  etal, 
V.  Beans  et  al. 598 
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25.  Same, — Per  Cenium  of  Taxable:, 
A  certain  per  cent  on  the  taxable 
property  of  the  county  is  not  a  spe- 
cific amount.  WoRDEN,  J.,  dissented. 

Ibid, 

26.  Same, — Time  of  Lezty, — The  stat- 
ute (3  Ind.  Stat.  389)  providing  that 
the  iMoardof  commissionexs  shall  levy 
a  special  tax  to  aid  in  the  construction 
of  a  railroad,  at  their  regular  June 
session  is  mandatory,  and  a  levy  at 
any  other  time  is  void.... Ibid, 

27.  Same,  —  Forfeiture,  —  Said  statute 
provides  that  *'  a  failure  on  the  part 
of  the  railroad  company  to  commence 
work  upon  the  railroad  in  said  county 
within  one  year  from  the  levying  of 
such  special  tax/'  etc.,  "  shall  forfeit 
the  rights  of  such  company  to  such 
donation." 

Heldf  that  the  railroad  company  most 
commence  work  in  good  faith,  with 
the  honest  purpose  of  constructing 
the  road  within  a  reasonable  time, 
taking  into  consideration  the  extent 
and  character  of  the  work  to  be 
done;  and,  that  to  do  work  mani- 
festly to  evade  forfeiture,  is  not  "to 
commence  work  "  within  the  mean- 
ing of  the  statute Ibid. 

28.  Same, — Election, — Registry  Law, 
Repeal  of  Statute.--\VhtTe  the  stat- 
ute under  which  an  election  was 
held  provided,  that  the  last  preceding 
registry  of  voters  should  govern,  and 
prior  to  the  day  of  election  the  law 
requiring  a  registry  was  repealed ; 

Held,  said  election  being  held  without 
regard  to  said  registry,  that  it  was  a 
valid  election Ibid, 

29.  Same, — Ballot, — Where  the  statute 
prescribed  that  the  ballots  used  in 
voting  upon  the  question  of  ^n  ap- 
propriation by  a  county  or  township, 
to  aid  in  h ;  cc  nstruction  of  a  railroad, 
should  contain  the  words,  *'  for  the 
railroad  appropriation;"  and,  at  the 
election,  a  large  portion  of  the  ballots 
cast  and  counted  contained  only  the 
words  "  for  the  railroad ;" 

I/eld,  that  the  casting  and  counting  of 
such  ballots  constituted  an  irregular- 
ity which  would  not  affect  the  vsdidity 
of  the  election Ibid. 

30.  Same, — Notice. — Evidence, '-'Sher- 
iff's Return, — The  certificate  of  the 
sheriff  that  he  has  posted  notices  of 
election  in  ten  public  places  in  the 
township,  is  not  defective  for  not 
specifying  the  places,  and  such  cer- 


tificate is  prifna  fade  evidence  that 
notices  have  been  posted  in  ten  pab- 
lic  places  in  said  township.  If,  in 
fact,  notices  of  an  election  be  not 
posted  in  ten  public  places,  as  pre- 
scribed  by  the  statute,  the  election 
will  be  invalid IbU. 

REAL    PROPERTY,    RECOVERY 

OF. 

See  New  Trial,  14  to  19. 

RECEIVER. 

See  Insurance,  i,  2. 

RECOGNIZANCE. 

Suit  on, — Criminal  Courts, — ^An  ac- 
tion cannot  be  commenced  sgaioft 
the  bail  upon  a  forfeited  recogni- 
zance, until  after  the  adjoamment  cf 
the  term  of  court  at  which  the  for- 
feiture occurred;  and  this  rule  ap- 
•  plies  to  criminal  courts,  that  hold  but 
two  terms  in  each  year.  Glass  et  ci 
v.  The  State,,., 205 

RECORD. 

See  Bill  of  Exceptions,  8;  Supreke 
Court,  7,  10, 16  to  19. 

Certification  of  .    See  County  Clerk. 

Transcript,  seal.  See  HlATT  v.  Pet- 
TIJOHN,  246. 

Transcript,  contents  of  jSnf  Kemp  v. 
WiLLSON,  456. 

Summons, — The  summons  and  the  re- 
turn of  service  thereof  should,  with- 
out any  order  of  court,  or  bill  of  ex- 
ceptions, be  part  of  the  record,  in 
cases  tried  on  default  of  i^>pcaraiice. 
Barnes  v.  Roemer  et  al, 5% 

REPLEVIN. 

See  Tax,  2,  3. 

I.  Practice.  —  Dismissal  of  ^^!^ 
7«M5fw«i^.— Where  the  plmBtmia 
an  action  of  replevin  dismisses  «« 
action  before  a  finding  is  annoonoj 
by  the  court  or  a  verdict  is  rettnw 
by  the  jury,  there  can  be  no  jny 
meat  for  the  return  of  the  propo*/. 


INDEX. 


639 


Downey,  J.,  dissented.     Wiseman 
et  al,  V.  Lynn 250 

2.  Bond, — Failure  to  Prosecute, — Lia- 
biHiy  of  Sureties, — Such  dismissal  of 
the  action  will  render  the  snreties  on 
the  replevin  bond  liable  for  a  failure 
of  their  principal  to  prosecute  the 
action  with  effect Ibid. 

3.  Satne,  —  Pleading,  —  Answer  of 
Property  in  Plaintiff, — An  answer 
to  an  action  on  the  bond,  of  property 
in  the  plaintiff  in  the  action  of  re- 
plevin, constitutes  no  defence  to  the 
action,  but  the  fact  goes  in  mitigation 
of  damages Ibid, 

4.  Same,— Recital  of  Value,— 'Vh^  re- 
cital, in  a  replevin  bond,  of  the  value 
of  the  property  is  sufficient  evidence 
of  the  value,  in  an.  action  on  the 
bond,  and  estops  the  plaintiff  and 
his  snreties  from  denying  the  same. 

Ibid, 
RES  ADJUDICATA. 

See  Pleading,  5  to  7. 

RESCISSION. 

See  Contract,  2,  7;  FkAUD,  3, 6. 

8 

SALE. 

See  Fraud,  i,  2,  3;  Statute  of 
EftAUDSy  ly  2;  Warranty. 

SCHOOLS. 

See  Tax,  i. 

SET-OFF. 

See  Promissory  Note,  6. 

SOLDIERS. 

I.  Board  of  County  Commissioners. 
Aid  to  Soldier^  Famiiies. — Appeal, 
A.,  in  March,  1869,  filed  her  peti- 
tion before  the  Board  of  Commis- 
sioners of  Monroe  County,  alleging 
that  she  was  the  widow  of  a  soldier 
who  had  served  in  the  anny  of  the 
United  States  from  August,  1862, 
until  the  26th  day  of  Jane,  1865, 
when  he  was  honorably  discharged 
by  reason  of  disability  contracted  in 
the  service ;  that  while  in  the  service, 
he  had  a  wife,  the  petitioner,  and 


three  children  under  twelve  years  cf 
age;  and  that  she  was  entitled  to 
have  and  receive  twelve  months'  pay 
at  the  rate  of  fourteen  dollars  per 
month,  otit  of  the  fund  collected  in 
said  county  on  the  levy  made  under 
the  act  of  March  4th,  1865,  for  the 
relief  of  families  of  soldiers,  sea- 
men, etc.  The  board  of  commission- 
ers disallowed  the  claim,  and  the  pe- 
titioner appealed  to  the  court  of  com- 
mon pleas,  and  by  that  court  the 
appeal  was  dismissed. 
Held,  that  as  the  later  act  of  Decem- 
ber 20th,  1865,  in  terms  repealed  the 
act  of  March  4th,  1865,  and  provided 
further,  that  all  disbursements  of  the 
funds  raised  under  the  act  repealed 
should  cease  on  and  after  the  3d  day 
of  March,  1866,  and  as  the  claim  of 
the  petitioner  was  one  to  obtain  a 
sum  claimed  to  be  due  under  the  act 
of  March,  1865,  as  modified  by  that 
of  December,  1865,  and  as  the  claim 
was  not  made  until  long  after  the  3d 
of  March,  1866,  when  disbursements 
were  to  cease,  it  was  wholly  within 
the  discretion  of  the  board  of  com- 
missioners to  allow  it  or  not,  and  no 
appeal  lay  to  any  other  court  from 
the  action  of  the  board.  Sims  v. 
The  Board  of  Commissioners  of 
Monroe  County 40 

2.  Same, — Case  Overruled, — Under  the 
provisions  of  said  act  of  December, 

1865,  none  of  the  persons  enumer- 
ated in  the  repealed  act^can  claim, 
as  a  matter  of  right,  any  portion  of 
the  fund,  since  the  3d  day  of  March, 

1866.  Board  of  Commissioners  of 
Clinton  County  v.  McDowell^  30  Ind. 
87,  overruled... Ibid, 

3.  Appeal. — Board  of  Commissioners, 
There  is  no  statute  which  authorizes 
an  appeal  from  the  action  of  the 
board  of  commissioners  upon  a  mat- 
ter involving  no  question  of  legal 
right,  but  simply  a  matter  for  the  ex- 
ercise of  the  discretion  of  the  board. 

Ibid, 

4.  Soldief^s  Widow,  —  RelUf  —  Since 
the  3d  of  March,  1866,  widows  of 
soldiers  who  died  of  disease  con- 
tracted in  the  military  service  of  the 
United  States,  cannot,  under  the 
statute  of  March  4th,  1865,  as  a  mat- 
ter of  right,  enforce  any  claim 
against  a  county  on  account  of  said 
services.  Board  of  Commissioners 
of  Jackson  County  v.  Elliott, 191 
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5.  Bounty, — legalizing  Ad, — ^The  act 
of  March  3d,  1865,  to  legalize  coanty 
bonds  and  orders  to  pay  volunteers' 
bounties,  related  back  to  the  time  the 
bonds  and  orders  were  issued,  and 
made  them  valid  as  though  the  county 

,  boards  had  then  possess^  the  power 
to  issue  them.  The  State,  ex  rel, 
Full/icart,  v.  Buckles,  j4u{litor...2'j2 

6.  Bounty. — An  order  was  passed  by 
the  hostid  of  commissioners  of  Mon- 
roe County,  that  they  "  agree  and  do 
give  to  each  volunteer  from  Monroe 
county,  under  the  present  call  for,'| 
etc.,  a  certain  sum  to  be  paid  in  cash 
or  coimty  orders,  "upon  the  full 
quota  being  made  up  and  mustered 
into  the  service  of  the  United  States." 
This  order  was  amended,  *<so  that 
each  man  volunteering,  and  being 
legally  mustered  into  the  service  of 
the  United  States  shall  be  entitled  to 
and  receive  a  warrant  on  the  treasury 
of  Monroe  county  for  one  hundred 
dollars;  said  warrant  to  be  issued 
whenever  satisfactory  proof  is  made 
to  the  auditor  that  said  volunteer  has 
been  duly  mustered  into  the  service 
of  the  United  States." 

J/eld,  that  the  first  order  entitled  the 
volunteer  who  complied  with  the 
order  to  the  bounty,  upon  the  full 
quota  of  the  county  being  made  up. 
The  amended  order  did  not  take 
away  the  right  to  the  bounty  given  in 
the  origintd  order,  but  left  out  the 
condition  as  to  making  up  the  quota 
in  full.  It  authorized  the  auditor  to 
issue  the  warrant  on  satisfactory 
proof  made  before  him ;  but  this  did 
not  make  the  furnishing  of  such 
proof  to  the  auditor  a  condition  pre- 
cedent to  the  right  of  the  volunteer 
to  receive  the  bounty,  or  to  his  right 
of  action  to  recover  it. 

il/elJ,  also,  that  where  a  citizen  of  Mon- 
roe county  volunteered  while  these 
orders  were  in  force,  and  was  mus- 
tered into  service  and  credited  to 
Monroe  county,  the  right  to  the 
bounty  was  made  out.  Board  of 
Covimissioners  of  Monroe  County  v. 
IVood 345 

7.  Same,  —  Repeal  of  Order.  —  On 
March  nth,  1864,  fiiese  orders  were 
repealed,  and  it  was  <<  directed  that 
no  order  or  warrant  be  issued  to  any 
person  who  shall  volunteer  in  the  ser- 
\'ice  of  the  United  States,  or  who  shall 


be  mustered  into  said  service  after 
this  date." 
Held,  that  the  repealing  order  could  not 
defeat  any  right  acquired  bj  a  volon- 
teer  under  the  repealed  ordeis  prior 
to  the  date  of  the  repeal B^ 

SPECIAL  FINDING. 

See  Practice,  5, 6, 22. 

SPECIFIC  PERFORMANCE. 

See  Contract,  5,^. 

STAMP. 

Evidence, — An  objection  to  the  intro- 
duction in  evidence  of  a  written  con- 
tract, on  the  ground  that  the  United 
States  revenue  stamp  required  bjrkw 
affixed  thereto  was  cancelled  onlf 
with  the  initials  of  the  paxty  signing 
the  contract,  without  the  date,  was 
propejjy  overruled.  Doffin  v.  (ktytr. 

215 
STATUTE. 

See  Banks  and  Banking,  8, 9. 

1.  Construction. — Rule  of. — The  rule 
of  construction,  that  "words  import- 
ing the  singular  number  only,  majr 
also  be  appUed  to  the  plural  oif  per- 
sons and  things"  (sec  798  of  the 
code),  is  only  to  be  apfdied  to  the 
words  of  a  statute  or  instroment 
when  the  plain  and  evident  sens* 
and  meaning  of  the  words,  to  be  de- 
rived from  the  context,  render  sach  a 
construction  necessary  to  give  effect 
to  the  intention  of  the  maJcer  of  the 
statute  or  instrument  Garrigitset 
al.  V.  The  Bd  of  Omtn'rs  of  Parke 
County 66 

2.  Same.-^TitleofAct.'—'ThitlaaitQi'^ 
statute  may  be  a  guide  to  the  inten- 
tion of  the  law-makecs,  where  the 
statute  appears  to  be  ambiguous  or 
doubtful W- 

3.  Repugnant  Provisions, — Where  tvo 
statutes  are  clearly  repugnant  to  each 
other  in  their  provisions,  the  liter 
must  be  regarded  as  having  supersed- 
ed the  former.  City  of  EvamviBe 
etal.  V.  Bayard. 45° 

STATUTE  OF  FRAUDS. 
See  Contract,  5* 
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1.  AucUou  Sa/tf. — A  sale  at  public 
auction  is  within  the  statute  of  frauds. 
Norris  v.  Biair,  Adin^r, 90 

2.  Same, — Memorandum  of  Clerk  of 
Sale. — Where  a  sale  was  made  at 
public  auction,  upon  a  credit,  and  a 
note  was  to  be  given  with  security, 
waiving  valuation  and  appraisement 
laws,  a  memorandum  of  the  sale 
made  by  the  clerk  thereof,  which  did 
not  state  these  facts,  was  insufficient 
to  avoid  the    effect  of  the  statute. 

Ibid. 
STATUTE  OF  LIMITATIONS. 

See  Judgment,  i. 

STREET  RAILWAY. 

See  Railroad,  7,  8. 

STRIKING  OUT. 

See  Pleading,  i. 

SUBROGATION. 

Promissory  Note  and  ATorlgap^e. — As- 
signment and  Additional  Mortgage. 
B.  executed  to  H.  certain  promissory 
notes  and  a  mortgage  to  secure  their 
payment;  H.  afterward  purchased 
lands  of  T.,  and  in  part  payment 
transferred  the  notes  and  mortgage 
of  B.,  and  with  his  wife  executed  a 
mortgage  on  the  land  purchased  to 
secure  the  payment  of  these  notes, 
and  stipulated  to  pay  them;  T.  trans- 
ferred the  notes  and  mortgage  to  £., 
who  foreclosed  the  mortgage  exe- 
cuted by  B.,  and  took  personal  judg- 
ment against  him  on  the  notes ;  W. 
became  bail  for  the  stay  of  execution 
on  the  judgment,  and  was  comi3elIed 
to  pay  the  same,  and  received  a 
transfer  from  E.  of  any  interest  he 
held  in  the  mortgage  executed  by  H. 
and  wife.  Suit  by  W.  asking  to  be 
subrogated  to  the  rights  of  E.  in  this 
mortgage,  B.  being  insolvent. 

ITeldf  that  there  was  no  equity  in  the 
case  made,  and  a  demurrer  to  the 
complaint  setting  up  these  facts  was 
properly  sustained.  Barlono  v.  Dei- 
bert  etaL 16 

SUMMONS. 

See  Record. 

Vol.  XXXIX.— 41 


SUPREME  COURT. 

.SV^  Attorney,  5;  Bill  of  Exceptions  ; 
Costs,  3;  Criminal  Law,  13;  Di- 
vorce; New  Trial,  ii,  20,  21; 
Practice,  12,  13,  14,  18,  19,  23,  24. 

Assignment  of  error.  See  CiTY  of 
Washington  v,  Kauffman,  14C. 

Transcript,  authentication  by  seal.     See 

Hi  ATT  V.  Petti  JOHN,  246. 

Transcript^  contents  of     See  Kemp  v. 

WlLLSON,456. 

1.  Costs. — ^Where  no  question  is  made 
in  the  court  below  in  reference  to 
costs,  it  cannot  be  successfully  raised 
for  the  first  time  in  the  Supreme 
Court.  Beynon  v.  The  Brandytoine, 
etc..  Turnpike  Co 129 

2.  yurisdiction. — Divorce. — Allowance 
to  Wife, — On  an  appeal  from  a  judg- 
ment in  a  proceeding  for  a  divorce, 
the  Supreme  Court  cannot,  on  the 
application  of  the  wife,  originally 
made  to  that  court,  order  an  allow- 
ance to  the  wife,  to  be  paid  by  the 
husband,  for  her  support  and  the  sup- 
port of  her  children  during  the  pen- 
dency of  the  appeal.  Kesler  v.  Kesler. 

3.  Assignment  of  Error.  —  Where  a 
complaint  asked  for  the  appointment 
of  a  receiver,  and  the  court  found 
that  a  receiver  should  be  appointed, 
but  no  receiver  was  in  fact  appoint- 
ed; 

Ileldf  that  the  failure  of  the  court  to  ap- 
point a  receiver  could  not  be  assigned 
as  error  by  the  defendant,  when  he 
did  not  ask  for  such  appointment,  but 
opposed  it.     Emmons  v.  KcUer„\'j% 

4.  Same. — An  assignment  that  the  court 
erred  in  excludmg  the  evidence  of  a 
certain  witness  raises  no  questidn, 
where  there  is  no  general  assignment 
that  the  court  erred  in'  overruling  a 
motion  for  a  new  trial,  and  there  is 
an  assignment  of  error  in  refusing  to 
grant  a  new  trial  placed  on  other 
specific  grounds  only;  although  the 
exclusion  of  the  evidence  was  men- 
tioned in  the  motion  as  a  reason  fo: 
a  new  trial.  Temple  et  al.  v. 
Lasher 303 

5.  Evidence. — Where  the  finding  is  net 
clearly  wrong,  upon  the  evidence,  al- 
though it  may  not  be  clearly  right* 
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this  court  will  not,  upon  the  evidence, 
di-iturl)  the  judgment.  Atkisson  v. 
Mjrtm  et  al. 242 

6.  A'oi.'ce  of  Appeal. — Where,  upon  an 
appeal  to  the  Supreme  Court  from  a 
joint  judgment,  any  of  the  judgment 
defendants  do  not  join  in  the  appeal, 
and  notice  of  the  appeal  is  not  given 
them,  as  required  by  section  551,2 
G.  &  II.  270,  the  appeal  wdl  be  dis- 
missed.    Reynolds  et  al,  v.  Tixwn  of 

Monticello 241 

Spellman  v.  The  First  National  BaiiJ: 

of  ShelbyvilU 244 

McGoldrick  et  al.  v.  Slevin  et  aL^^S^. 

Harlan  v.  IVatson  et  al. 393 

IVinship  v.  Winship  et  al. 460 

Koerner  ct  al.  v.  Baldwin 474 

7.  Waiver  of  Objections. — This  court 
declined  to  consider  any  question  as 
to  the  right  of  a  temporary  judge  to 
hold  a  court,  where  all  objections 
thereto  were  waived  of  record  by  the 
parties.     JBottslogy.  Garrett 338 

8.  Parties. — Guardian  ad  Litem. — A 
guardian  ad  litem  cannot  appeal  to 
the  Supreme  Court  in  his  own  name. 
IJarlan  v.  IVatson  et  al. 393 

9.  Preponderance  of  Evidence. — The 
court  below  having  seen  the  witnesses 
face  to  face,  heard  their  evidence, 
perhaps  knowing  their  characters  for 
truth  and  veracity,  and  having  seen 
and  observed  their  willingness  and 
readiness,  or  reluctance  and  hesi- 
tancy, in  answering  questions,  the 
Supreme  Court  will  not  reverse  its 
action  in  overruling  a  motion  for  a 
new  trial  on  the  question  of  the 
weight  of  evidence,  there  being  evi- 
dence tending  to  support  the  finding 
of  the  jury.  Hunt^  Adm^r,  v. 
Price, 408 

10.  Rehearing. — A  rehearing  will  not 
be  granted  by  the  Supreme  Court  in 
order  to  enable  a  party  to  have  the 
record  amended.  Warner  et  al.  v. 
Campbell  et  at, 409 

11.  Ne7.v  Trial. — Assignment  of  Er- 
ror.— The  reasons  embraced  within 
the  statutory  cases  in  which  a  new 
trial  may  be  mnted  must  be  assigned 
as  reasons  for  a  new  trial  in  the 
court  below,  and  are  not  properly  as- 
signable as  error  in  the  Supreme 
Court.  Leach  et  al.  v.  Prebster 
et  al. 492 

12.  Same. — The  assignment  as  error 
of  the  action  of  the  court  below  upon 
a  motion  for  a  new  trial  renders  it  un« 


necessary  to  assign  as  error  any  of 
the  reasons  properly  embraced  in  the 
motion  for  a  new  trial Rid. 

13.  Same. — ^Errors  of  law  occarriog 
prior  to  the  commencement  of  the 
trial  need  not  be  assigned  as  leasoos 
for  a  new  trial,  but  must  be  assigned 
as  error  in  the  Supreme  Qjcvxtim.lbid. 

14.  Same. — Eno^  of  law  occoning 
during  the  progress  of  the  trial  most 
be  assigned  as  reasons  for  a  new  tzial 
in  the  court  below,  to  entitle  them  to 
review  in  the  Supreme  Court.  .../^. 

15.  Assignment  of  Error. — Evidence. 
An  objection  to  a  ruling  admitting  or 
rejecting  evidence  cannot  be  raised 
by  an  assignment  of  error  in  the  Su- 
preme Court,  where  it  has  not  been 
embraced  as  a  reason  in  a  motion  for 
a  new  trial  below.  Skarpe  t. 
aBrienetal. 501 

16.  Record. — Agreement. — As  a  gen- 
eral rule,  counsel  cannot,  by  agreeing 
to  a  change  of  the  record  on  appeal, 
present  to  the  Supreme  Court  a  ques- 
tion different  from  that  which  appeals 
by  the  record  to  have  been  decided 
in  the  court  below.  Whiimem,  Re- 
ceiver, V.  Welter 5'5 

17.  Constitutional  Law. — Unless  waiv- 
ed by  a  party,  the  Supreme  Court  is 
required  to  give  a  statement  in  writ- 
ing of  each  question  arising  in  the 
record  of  a  case,  and  the  decision  of 
the  court  thereon,  as  provided  in  sec- 
tion 5,  article  7,  of  the  constitution 
of  the  State   (i  G.  &  H.  46).     A 
question  arises  in  the  record  when  i^ 
is  ful!y  and  clearly  stated  in  the  tran- 
script, and  is  embraced  in  an  assign- 
ment of  error,  and  the  decision  there- 
of is  necessary  to  the  final  detennina- 
tion  of  the  cause.       Trayser  et  al.  v. 
The   Trustees  of  Ind  Asbury  Vni- 
versity  et  cU.,„» 55^ 

18.  'Assignment  of  Error.--  Waiver  of. 
An  assignment  of  error  may  be  waiv- 
ed by  an  entry  on  the  record,  or  by 
express  waiver  in  a  brief  or  oral  ai]^- 
ment,  or  by  a  concessicm  incompati- 
ble wi£h  the  error  assigned;  but  the 
mere  failure  of  counsel  to  aigae  a 
question  **  arising  in  the  record,"  can- 
not be  regarded  as  a  waiver  of  the 
error M- 

19.  Evidence.  —  Presumption.  —  The 
evidence  not  being  in  the  record  on 
appeal,  the  Supreme  Court  will  p^^ 
sume  it  supported  the  finding  and 
judgment  of  the  court  below.  Bamti 
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V.  Roemer  et  aL 589 

20.  yudgment  too  Lar^e. — Where  the 
judgment  is  for  loo  large  a  sum,  the 
application  must  be  made  first  to  the 
court  below  to  correct  it,  or  the  Su- 
preme CoTirt  will  not   examine  the 

question Ibid. 

Zl.  Parties. — Personal  Representative, 
Heir, — ^Where  both  a  personal  judg- 
ment and  a  decree  of  foreclosure  of 
a  mortgage  have  been  rendered  in 
an  action,  and  the  judgment  defend- 
ant has  afterward  died,  upon  an  ap- 
peal from  such  judgment  to  the  Su- 
preme Court,  the  personal  representa- 
tive and  the  heir  should  unite  as 
appellants.  Benoit,  Adm^r^  v.  Schnei- 
der^ AdnCr, 591 

22.  Same.  —  Trustee.  —  Successor  in 
Trust.  —  If  the  deceased   held  the 

mortgaged  land  as  trustee,  and  some 
one  else  has  succeeded  to  the  estate 
as  succeeding  trustee,  that  person 
should  be  a  party  to  the  apj^eal  as  the 
representative  of  the  ownership  of  the 
real  estate Ibid. 

23.  Same. — Refusal  to  Join. — Query. 
If,  where  both  the  personal  represent- 
ative and  the  heir  ought  to  join  in 
the  appeal,  either  should  decline, 
query  whether  notice  may  not  be 
given  to  the  party  refusing  to  join, 
imder  section  551,  p.  270,  2  G.  &  H. 

Ibid. 

24.  Ezndence.  —  The  Supreme  Court 
will  not  weigh  the  evidence  given  on 
the  trial  below,  in  order  to  determine 
the  preponderance.  Shafer  v.  Bron- 
enburg  etal. 595 


TAX. 

See  Banks  and  Banking,  8,  9;  City, 
5  to  8;  Fees  and  Salaries,  2; 
Railroad,  10  to  17,  24  to  30; 
Turnpike,  8, 9. 

1.  Special  School  Tax. — National  Bafth 
Stock. — Shares  of  stock  in  a  national 
bank  are  liable  to  a  special  school 
tax.  Daniels.  Treasurer ^  v.  Stradcr 
et  al, 63 

2.  Payment  After  Suit. — The  payment 
of  taxes,  after  the  commencement 
of  an  action  to  replevy  personal 
property  seized  by  the  treasurer  for 
such  taxes,  cannot  be  given  in  evi- 
dence to  sustain  the  action.     Busby 


V.  Noland  et  al. 234 

3.  Same. — Estoppel. — Such  payment  of 
taxes,  without  protest,  after  the  bring* 
ing  of  the  action  of  replevin,  estops 
the  plaintiff  from  denying  that  the 
taxes  are  legal. Ibid. 

TENANT  IN  COMMON. 

Conveyance. — One  tenant  in  common, 
owning  an  undivided  interest  in  real 
estate,  cannot  convey  to  a  stranger  a 
certain  portion  of  the  tract  held  in 
common,  and  put  the  purchaser  in 
possession  of  the  portion  conveyed. 
Mattox  V.  Hightshue»* 95 

TORT. 

See  Warranty,  i,  2. 

TREASURER  OF  STATE. 

See  Pleading,  ;!2. 

TRIAL. 

See  Criminal  Law,  i,  2. 

TRUST  AND  TRUSTEE. 

See  Supreme  Court,  22. 

TURNPIKE. 

See  Pleading,  9. 

1.  Proceedint^s  to  Condemn  Lands. — 
Justice  of  the  Peace. — Appeal. — In 
proceedings  commenced  before  a  jus- 
tice of  the  peace,  to  condemn  lands 
for  the  right  of  way  of  a  turnpike, 
though  the  record  does  not  show 
which  party  appealed  to  the  circuit 
court,  or  that  any  appeal  was  taken, 
yet,  if  a  transcript  of  the  proceedings 
before  the  justice  and  the-  papers  in 
the  case  were  filed  in  the  circuit  court, 
and  the  parties  appeared  therein  and 
proceeded  as  if  an  appeal  had  been 
taken,  the  cause  may  be  regarded  as 
having  been  regularly  appealed,  or 
any  error  in  that  respect  may  be  con- 
sidered waived.  Beynon  v.  The 
Brandywine,  etc.,  Turnpike  6b...  1 29 

2.  Same. — Departure  from  Route. — In 
the  absence  of  proof  showing  that 
the  line  of  a  road,  for  which  lands 
are  sought  to  be  condemned,  is  a  de- 
parture from  the  line  contemplated 
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by  the  articles  of  (association  of  the 
tiirnpil<e  comi>any  that  instituted  the 
proceedings,  it  is  not  error  to  over- 
rule a  motion  lo  dismiss  the  proceed- 
ings on  the  grounds  of  such  departure. 
Query,  whether  such  objection  can 
be  taken  by  motion /if it/. 

3.  S<tme. — Where  a  complaint  by  a 
turnpike  company,  to  condemn  lands 
for  her  road,  states  that  the  road  has 
been  located,  the  question  of  location 
c?.nnot  be  tried  on  a  motion  to  dis- 
miss because  the  road  has  not  l)een 
located Ibid. 

4.  Same. —  Viewers. — Under  the  statute 
(i  G.  &  H.  475,  sec.  7),  in  a  pro- 
ceeding before  a  justice  to  condemn 
lands  for  the  use  of  a  road,  as  well 
as  on  appeal,  three  viewers  are  to  be 
appointed,  who  are  to  be  sworn  as 
jurors  to  assess  the  damages Ibid. 

5.  Same. —  Trial  by  Jury.  —  Where 
three  viewers  were  in  such  a  case 
appointed  by  the  justice,  without  any 
objection  from  the  owner  of  the  land 
sought  to  be  condemned,  and  on  ap- 
peal to  the  circuit  court,  three  other 
viewers  were  appointed,  the  owner 
only  making  a  general  objection  to 
the  appointment  of  viewers,  and  not 
claiming  a  jury  of  twelve; 

Heldf  that  the  right  of  trial  by  a  jury 
of  twelve  was  waived,  even  if  the 
owner  otherwise  had  that  right ;  and 
that  after  the  coming  in  of  a  report 
by  viewers  appointed  by  the  court  on 
appeal,  it  was  too  late  to  demand  a 
jury Ibid. 

6.  Same. — Report  of  Viewers. — A  re- 
port made  by  a  majority  of  the  view- 
ers appointed  to  assess  damages  for 
lands  sought  to  be  condemned  is  suf- 
ficient  ; Ibid. 

7.  Same. — Motion  to  Set  Aside  Report 
of  Viewers. — A  motion  to  set  aside  a 
report  of  viewers  in  such  case,  on  the 
grounds  that  they  have  deducted  sup- 
posed benefits  and  failed  to  consider 
important  injuries,  where  no  proof  is 
offered  in  support  thereof,  is  rightly 
overruled Ibid. 

8t  Assessment. — Presumption  of  Law. 
Where  a  tax  is  assessed  for  the  pur- 
pose of  constructing  a  turnpike,  it 
will  be  presumed,  the  contrary  not 
appearing,  that  the  county  auditor 
only  made  out  the  duplicate  for  the 
imiount  of  tax  that  was  prooerly 
collectible.  Ilazzard  ct  al.  v.  Ilea- 
cock 172 


9.  Same. — Distress,  —  A  tax  asse9s6.l 
for  the  purpose  of  constructing  a 
turnpike  may  be  collected  by  distress 
and  sale  of  personal  propcrty..-yiJiV. 

10.  List  of  Lands. — When  assessors, 
appointed  under  the  act  of  March 
nth,  1867,  to  assess  lands  to  aid  in 
the  construction  of  a  turnpike,  £ul  to 
include  in  the  list,  which  they  are  re- 
quired to  make  and  return,  all  the 
lands  within  one  mile  and  a  half  of 
the  line  and  each  terminus  of  the 
turnpike,  an  injunction  will  lie  to 
prevent  the  collection  of  the  asses- 
ment.  Scott  v.  T/ie  Aft.  Auburn, 
etc..  Company  et  al. 271 

X I .  County  Commissioners.  —  A^eal. 
No  appeal  lies  from  the  decision  of  a 
board  of  county  commissionos  upon 
an  application  of  a  turnpike  compaDjr 
for  leave  to  construct  its  road  along  a 
public  highway.  Dudley  et  al.  v. 
T/ie  Blountsville,  etc.,  Co 288 

12.  Completed  Road. — Assessment.— 
The  fact  that  a  gravel  road  had  been 
completed,  except  one-fourth  of  a 
mile,  prior  to  the  act  of  May  I4tli, 
1869  (Acts  1869,  Spec.  Sess.  73),  L^ 
not  a  sufficient  reason  for  enjoining 
the  collection  of  an  assessment  to 
complete  the  same.  That  ad,  as  well 
as  the  act  on  the  same  subject  ap- 
proved March  nth,  1867,  was  in- 
tended for  the  relief  of  roads  which 
had  been  partly  constructed  before 
its  passage,  as  well  as  for  those  which 
should  be  wholly  constructed  afler its 
passage.  The  Fail  Creek,  etc..  Gravel 
Road  Co.  et  al.  v.  Wallace  et  al.»AZl 

13.  Subscribers. — Assessment.— '^tK 
a  portion  of  the  persons  assessed 
have  subscribed  and  paid  toward  the 
construction  of  a  gravel  road,  they 
are  entitled  to  crcKlits  on  their  as- 
sessments, as  the  same  fall  doe,  equal 
to  the  amounts  so  paid,  and  are  not 
required  to  pay  their  assessments 
until  other  persons  assessed,  not  sub- 
scribers, have  paid  ^  much,  in  pro- 
portion, on  their  assessments,  as  such 
subscribers  have  paid  on  their  sub- 
scriptions  I^' 
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USURY. 

See  Interest,-  i,  2;  Principal  and 
Surety,  i. 
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VARIANCE. 

See  Mortgage,  3, 4. 

VENDOR  AND  PURCHASER. 

See  City,  2 ;  Husband  and  Wife,  i, 
2,  3 ;  Landlord  and  Tenant,  i  ; 
Tenant  in  Common. 

I.  Contract  to  Remove  Lien  on  Land. 
Parties, — Suit  by  A.  against  B.  upon 
this  instrument :  "  I  obligate  myself, 
in  penalty  of  five  hundred  dol- 
lars, to  remove  the  mortgage  from 
the  lot  on  Noble  street,  Indianapolis, 
this  day  conveyed  to"  A.,  "within 
three  months  from  this  date;"  dated, 
and  signed  by  B.  The  complaint  al- 
leged that  the  mortgage  remained  a 
lien  upon  the  lot,  to  Sie  amount  of 
two  hundred  and  sixty-six  dollars, 
in  favor  of  The  Indianapolis  and 
Cincinnati  Railroad  Company,  al- 
though more  than  three  months  had 
passed. 

Held,  that  the  complaint  was  sufficient 
on  demurrer,  without  an  averment 
that  the  railroad  company  was  at- 
tempting to  enforce  its  lien,  or  that 
the  plaintiff  had  paid  the  lien,  or 
that  he  had  been  evicted ;  and  also 
that  the  railroad  company  was  not  a 
necessary  party.    Scobey  v.  Finton. 

275 

2.  Equitable  Assignment  of  yiulgment. 

Set' Off  Against  Insolvent  Holder, 
Parties.  —  VeHJication  of  Answer, 
The  defendant  answered,  that  at  the 
bringing  of  the  suit,  he  was  the  equit- 
able owner  of  certain  judgments 
against  the  Indianapolis  and  Cincin- 
nati Railroad  Company,  which  had 
not  been  assigned  on  the  judgment 
docket,  and  asked  that  the  plaintiffs 
in  said  judgments  be  made  parties  to 
answer  as  to  their  interest;  he  also 
all^;ed  that  said  railroad  was  insol- 
vent, and  asked  that  it  be  made  a 
party,  and  his  said  judgments  set  off 
against  the  mortgage  debt  A  de- 
murrer was  sustained  to  this  answer. 
Jleld^  that  this  was  error.  The  answer 
did  not  require  verification Ibid. 

3.  Vendor's  Lien, — Estoppel, — Failure 
to  Demur, — A.  sought  to  enforce  a 
vendor's  lien  against  land  owned  by 
D.    A.  sold  the  land;  January,  1857, 


to  B. ;  B.  sold  it,  June,  1857,  to  C. ; 
C.  sold  it,  December,  1865,  to  D. 
The  suit  was  commenced  in  June, 
1869.  D.  answered  that  the  plaintiff 
was  estopped  from  claiming  his  lien, 
because  before  he,  D.,  purchased  and 
paid  for  the  land,  he  made  inquiry 
of  the  plaintiff,  whether  it  would  be 
all  right,  and  was  advised  by  him  to 
proceed  with  the  purchase.  Issue 
was  taken  on  this  by  a  denial. 
Held,  that  the  failure  to  demur  waived 
the  question  as  to  the  sufficiency  of 
the  facts  stated  to  constitute  an  estop- 
pel, and  that  on  proof  of  the  allega- 
tions the  defendant  was  entitled  to  a 
verdict.     Atkinson  et  al,  v.  Lindsey. 
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VENUE. 

Change  of  5if^  Criminal  Law,  iz; 
Judge,  2. 

VERDICT. 

See  Practice,  19. 

W 

WAIVER. 
See  Fraud,  6;  Supreme  Court,  7, 18. 

WARRANTY. 
See  Garnishment  ;  Insurance,  5  to  8. 

1.  Pleading, — Fraud, — ^A  transaction 
cannot  be  characterized  as  a  warranty 
and  a  fraud  at  the  same  time.  Rose 
et  al,  V.  Hurley 77 

2.  Same. —  Contract. — Tort. — A  war- 
ranty rests  upon  contract;  while 
fraud  or  a  fraudulent  representation 
has  no  element  of  contract  in  it,  but 
is  essentiidlly  a  tort. Ibid, 

3.  Parol  Evidencc-'^li  a  suit  is  found- 
ed on  a  warranty  in  the  sale  of  a 
patent  right,  the  contract  of  war- 
ranty must  be  in  the  deed  by  which 
the  law  requires  these  rights  to  be 
transferred;  and  if  it  docs  not  so 
appear  in  the  deed,  it  cannot  be 
shown  by  parol •^••^..•••/^/</l 

WIDOW. 

See  Will,  3, 4. 
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WILL. 


1.  Construction,  —  Election, — A.  de- 
vised to  B.  one  hundred  acres  of 
land,  the  will  containing  the  follow- 
ing provisions :  "for  which  there  is 
to  be  a  charge  made  against  him  of 
one  thousand  dollars,  to  be  by  him 
paid  into  my  estate  two  years  from 
the  time  of  his  arriving  at  the  age  of 
twenty-one  years ;  if  he  should  not 
elect  to  take  the  land,  then  and  in 
.that  case,  he  is  to  have  three  thousand 
dollars  in  money,  and  is  exempted 
from  paying  the  one  thousand  dollars 
as  above  specified,  and  the  real  es- 
tate hereby  beque::thed  is  to  remain 
as  the  real  property  of  my  wife,  sub- 
ject to  her  disposal,  and  to  be  by  her 
disposed  of  as  by  my  will  directed, 
wiQi  the  residue  of  my  real  estate 
given  her,"  etc.  A.  had  no  chil- 
dren, and  B.  was  of  no  kin  to  dece- 
dent, but  was  taken  by  him  when  he 
was  a  babe,  to  be  raised,  but  was  not 
adopted,  and  was  named  by  the  de- 
ceased after  himself,  and  was  eight 
years  old  at  decedent's  death. 

lleldt  that  looking  at  the  whole  will, 
and  regarding  the  circumstances  sur- 
rounding the  testator,  it  was  his  in- 
tention to  give  B.  a  present  estate  in 
the  land  devised,  subject  to  the  pay- 
ment of  the  one  thousand  dollars  in 
two  years  after  his  majority.  But  if 
he  should  elect  not  to  take  the  land 
and  pay  the  one  thousand  dollars,  in 
that  case  he  was  to  be  paid  the  tluree 
thousand  dollars. 

Heidi  also,  that  it  was  evidently  the  in- 
tention of  the  testator  that  B.  should 
have  the  land,  and  it  required  an 
election  on  his  part  to  reject  the  land 
and  claim  the  pecuniary  provision, 
before  he  would  be  entitled  thereto. 
Ridgway  et  al.  v.  Manifold^  Guar- 
dian   58 

2.  Evidence,  —  Insanity. —  Witnesses, 
other  than  medical  experts,  are  com- 
petent to  give  an  opinion,  from  the 
facts  testified  of  by  them,  as  to  the 
sanity  or  insanity  of  a  testator  at  the 
time  of  the  execution  of  his  will. 
Leach  et  al,  v.  Prebster  et  al, 492 

3.  Widow. — Election. — In  the  absence 
of  an  avowed  election  by  the  widow, 
with  full  knowledge  of  the  provi:jions 
of  the  will,  no  time  for  such  election 
being  fixed  by  the  statute,  the  widow 


will  be  entitled  to  take  under  the 
statute Rid, 

4.  Same, — ^Where  a  will  is  adjud^ 
void  for  want  of  mental  capacity  in 
the  testator,  it  is  void  as  to  the  widow 
who  may  have  elected  to  take  under 
the  will « mi. 

5.  Witness,  —  Husband  and  Wife.— 
Evidence, — On  the  trial  of  a  suit  by 
husband  and  wife  to  contest  a  will, 
the  latter  being  an  heir  at  kw  of  the 
testator,  she  is  a  competent  witness  to 
testify  in  her  own  behalf.  OtU  ?. 
Byram  etal, 499 

6.  Subscribing  JVUnesses.  —  The  sulv 
scribing  witnesses  to  a  will  are  com- 
petent witnesses,  cm  the  trial  of  an 
action  to  set  aside  the  will,  to  give 
their  opinions  as  to  the  soundness  of 
mind  of  the  testator Hid, 

WITNESS. 

See  Costs,  3, 4 ;  Will,  2, 5, 6. 

1.  Statute, — Heirs, — ^Under  the  second 
proviso  in  the  act  of  March  nth, 
1867,  3  Ind.  Stat.  559,  "defining who 
shall  be  competent  witnesses,"  etc., 
the  word  "heirs"  includes  all  per- 
sons who  take  any  portion  of  the 
estate  under  the  statute  of  descents, 
or  who  would  have  thus  taken,  did 
they  not  take  by  virtue  of  a  will.  A 
widow  taking  by  will  is  an  heir. 
Peacock  etux,  v.  Albin 25 

2.  Same,  —  Chose  in  Action.  —  The  . 
words  "  other  property,"  in  the  pro- 
viso, do  not  apply  to  an  action 
brought  upon  evidences  oi  (tehe  or 
things  in  action,  which  belonged  to 
an  ancestor  and  descended  under  the 
statute  to  an  heir,  or  were  bequeathed 
by  a  will  to  a  person  who  would  have 
inherited  under  the  statutc-......-/Wi^. 

3.  Same,  —  Assignment  of  Claims,— 
Under  the  first  proviso  of  said  act 
regarding  witnesses,  the  assignmoit 
of  uncollected  claims,  when  made  in 
the  mode  prescribed  for  assigm^ 
such  claims  to  heiis  or  legatees,  docs 
not  restore  the  competency  of  wt- 
nesses,  who  would  have  been  incom- 
petent if  the  action  had  been  bro^w 
by  an  administrator  or  executor.y5M. 

4.  Note  Assi^d  by  Administrator.-' 
In  an  acUon  by  an  assignee  of  tiie 
administratrix  of  an  estate,  on  a 
promissory  note  executed  to  the  de- 
cedent, and  assigned  under  the  stme 
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to  the  plaintiff  as  an  heir,  the  maker^ 
of  the  note  is  not  a  competent  witness 
to  prove  payment  of  the  note  to  the 
decedent.    Fitzgerald  y.  Cox  etaU^ 

5.  Administrator. — Where  suit  was 
brought  on  an  official  bond  against 
the  principal,  and  a  surety,  and  the 
admmistrator  of  a  deceased  surety, 
and  the  process  was  returned,  as  to 
the  administrator,  **  not  found,"  and 
no  steps  were  taken  to  have  the  cause 
continued  as  to  such  administrator  for 
further  process,  and  the  plaintiff  pro- 
ceeded to  trial  as  to  the  other  de- 
fendants, the  suit  abated  as  to  the  ad- 
ministrator, and  he  was  not  afterward 
a  party,  if  he  was  so  before,  and  the 
plaintiff  could  testify  as  a  witness  in 
his  own  behalf.  Hall  v.  The  State, 
ex  rel,  Robinson  et  a/... 301 

6.  Heirs, — In  an  action  for  partition, 
where  the  petitioners  claimed  title  to 
land  by  descent,  as  heirs  of  their 
mother,  who,  in  her  lifetime,  was  the 
grantee  of  a  deed  for  said  land,  exe- 
cuted directly  to  her  by  her  husband, 


and  said  husband,  as  defendant,  in 
answer  to  the  petition  for  partition, 
specially  denied  any  title  in  the  peti- 
tioners as  derived  from  said  deed; 

Heldf  that  the  action  was  both  by  and 
against  heirs,  and  founded  on  the 
deed,  within  the  meaning  of  the  stat- 
ute (3  Ind.  Stat  560,  sec.  2)  declar- 
ing parties  incompetent  as  witnesses 
'<in  all  suits  by  or  against  heirs, 
founded  on  a  contract  with  or  de- 
mand against  the  ancestor,  the  object 
of  whidi  is  to  obtain  title  to  or  pos- 
session of  land  or  other  property  of 
such  ancestor,  or  to  reach  or  affect 
the  same  in  any  way."  Thompson 
▼.  Mills  et  aL 1..528 

7.  Statute. — ^The  conviction  of  a  per- 
son of  a  felony,  which  by  the  Revised 
Statutes  of  1843  rendered  him  in- 
competent to  give  evidence  in  a 
court,  under  the  Revised  Statutes  of 
1852  may  be  shown  for  the  purpose 
of  affecting  his  credibility.  77ie  y., 
M.,  &•  I.  R.  R.  Co.  v.  Riley, 
Adn^x 568 
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